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GENERAL INDEX. 


Act XV of 1856 :—See Hinpv Law (8). 

—— XX of 1863 :—See Retiaious Expownenss Act. 

— I of 1869 :-—See Oupa Estates Act. 

—— XDI of 1855 :—See Liuration Act (5). 

— IX of 1878 -—See Oonrracr Act. 

— I of 1872 —See Evinexcy Act, 

— XVIII of 1876 —See ALLUVION. 

— Iof 1877 —See Sprcirio Rating Aor (4). 

—— ITI of 1877 :—See BEGISTEATION Act. 

— IK of 1877 .—See Lunration Act (3). 

—— V of 1881:—See PROBATB AND ADMINISTRATION ACT. 
— II of 1882 :—See Trusts Act. 

— IV of 1882 :—See TRANSFER O8 PROPERTY Act. 

— V of 1882 :—See Easements AOT. 

— VII of 1889 :—See Hixnv Law (5). 

Acts beyond the scope of agency :—See Estorrzt (8). 


Administration swit—Ordmary Original Jurisdiotson of High Oowrt—KEstate 
outside jumsdiction—Egecuior resident wusthin jurisdtotion—Administration 
within jurisdiction—Leases of estate—Arbitration-award—Decres on award 
by Mofussil Court—Fraud of executor—Betting aside leases and decrees 
sucidental to adminisiration—Gtft of residue to heirs—Validtty of gift— 
Directions for accumulation—Person entitled to fund—Right of, to release— 


Suma expended for jumily poojahs—Reasonableness. 


Where the principal executor was resident in the Presidenoy Town 


of Calcutta and the estate was actually being administered there 
and the primary object of the suit was the administration of the 
estate and as incidental to such administration the plaintiff claimed 
reliefs as to the setting aside of certain leases granted by the 
executors frandulently of property outside the jurisdiction and as 
to the setting aside of a deoree obtained fraudulently in a mofussil 
Court on the basis of such leases :— 


Held, (1) that the High Oourt of Calcutta in its ordinary original Civil 
jurisdiction had jurisdiction to entertain the suit; 
(2) that the High Oourt had jurisdiction to order administra- 


tion of the estate and as ancillary to such order to set 
aside deeds obtained by the fraud of the exeoutar ; 


Administration suit.—Coniinued. 
* Page, 


© ° 
(8) that the primary object of the syjt being the administration 
of the estate, the Court-had jurisdiction to set aside the 
fraudulent leases although the land comprised in the leage 
was ontside the territorial limits of the Court; 


and (4) that the High Conrt had jurisdiction to set aside a deoreo 
of a mofnasil Court making a fraudulent award (relating 
to property comprised in the lease) an order of Court. 


Where the execntors paid sums to the testator’s brothers (who were 
also éxeontors) as being the testator’s share of expenses incurred 
by the brothers for family worship, a decree directing administra- 
tion should direct on enquiry as to whether the sums expended were 
reasonable and proper with reference to the will and the circum. 
stances of the case, and if not, what sums were to be allowed. 


Where the testator directed that 2/8 of his estate should be taken 
by his brother and that out of the remaining 1/3 certain minor 
bequests including certain pooja expenses and some monthly allow- 
ances were to be paid and that the residue should be used in the 
purchase of Government paper and that the interest thereof should 
be paid to his widow for her life and after her death the residue 
was to be given to such persons as should be the testator’s heirs -— 


Held, (1) that if the term “heirs” be taken to mean persons who . 
would be the testator’s heirs at the widow’s death, the gift 
was void and there was an intestacy as to the residue 
and the widow would be entitled under the law for a 
widow's estate ; 


and (2) that if the term “heir” be taken to mean the testator’s 
right heir and that was the correct construction, the right 
heir would be the widow and the latter would be entitled 
to the residue for a widow’s estate under the will. 


Where a widow having only a widow's estate is solely entitled to a 
fund directed to be acoumulated she cnn release the direction for 
acoumulation and enjoy the whole income. 


Behari Bose v. Nistarint Dass: ase sa “es ee . 881 
Adoption of brother's daughter's son :—See Hinpv Law (2). 


Adverse possession by father against children See Manowepan 
Law (1). 


Agent's signature whether on behalf of firm:—See Neaoriasiz 
INSTRUMENTS. 


í k Pagos 
Alluwion and Diluvion—Gradual accretion—Tidal and non-tidal rivers— 
Changs of covlrse—Property in scil—Bengal Regulation XI of 1885—Act 
. IYI of 1876. ® 


The principle laid down in Bengal Regulation XI of 1826 whioh 
was applied to Oudh by Act XVIII of 1876 is one not peculiar to 
any system of municipal law but is one founded on universal law 
and justice. Whoever has land, wherever it is, whatever may be 
the accident to which it has been exposed, whether it be a vine- 
yard which is covered by lava or ashes from volcano ora field 
covered by the sea or by a river, the ground, the site, the pro- 
perty remains in the original owner. 

Lopes v. Muddun Mohun Thakoor, 18 M. I. A. 467, referred to. 


If by the irruption of the waters of a tidal river's new channel is 
formed in the land of a subject although the rights of the Crown 
and of the public may come into existence and be exercised in 
what has thus become a portion of a tidal river, the right to tho 
soil remains in the owner, so that if at any time thereafter tho 
water shall recede and the river again change its course leaving 
the new channel dry, the soil becomes the property of the owner 
free from all rights whatsoever in the Orown or in the publio. 
This is the English Law and the law as laid down in Regulation 
XT of 1826, S. 4, cL 1i.. The above principle is equally applicable 
to a non-tidal river. 


f Ritraj Koer v. Sarfaraz Koer abs TA ans aa vr 349 

Appeal from order in execution .—Sce RESTITUTION. ` 

Appellate Court, powers of :—See Orv Procepure Cone (20). 

Application for execution, amendment to:—See Crvit PROOEDURE 
Cops (8). 

Attachment, effect upon, when decree modified —See Drozex 
CONSTRUCTION OF. 

Bonamidar :—See Luutation Act (8). 

Bonami purchase, proof :—See Revenuz Recovery Act, (MADRAS). 

Bengal Regtlation XI of 1835 :—Ses ALLUVION AND DILUVION, 


Boundary Marks Act XXVIII of 1860 :—See Forzst Lasns, (Sour 
CANARA). 


Bribery :—See Txserz COMMITTEE. 
Cancellation of sale-deed :—See Limitation Act (7). 
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~—Voidable and void transaction—Right of stranger to impeach. 


A stranger to a deed is not entitled to show that it is voidable at the 
option of a party thereto although he will be entitled to rely on its 
invalidity if it were void. 


A mere untrue recital ins deed (vis, that considoration haa been 
paid) will not render the transaction evidenced by the deed as 
champertous or contrary to publie policy. 


Where npon the death of a daughter the estate which she inherited 
from her father became vested in the next collateral heir of the 
father, but the daughter’s husband continued to hold the estate 
and the next collateral who was in needy circumstances and was 
unable to recover possession without external assistance entered 
into an arrangement by which he sold half the estate to the res- 
pondent for consideration and there was nothing extortionate or un- 
reasonable in the terms of the bargain but the sale deed recited 
that a part of the consideration was paid when in fact it was not 
paid :—— 

Held, that the transaction was not contrary to public policy and that 
there was a present transfer to the respondent of a moiety of the 
estate giving the latter a good title on whioh it waa competent for 
him to sue. 

Achal Ram v. Kasim Husain ms ai 

Charge defective :—See Crosar Peocenure Cone (2). 


Charge upon payment of Government revenuo :—See LIMITATION 
Aor (8). 
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1. Civil Procedure Code, 8. 13, Explanation III~" Reljef* 
claimed in the plaint.”—0. P. O., 8. 3783—" Claim” —Res-judicata 
~—Olaim for future mesne profits claimed in previous suit disallowed— = 
Subsequent suit for mesne profits—No bar. 


The words “ relief claimed in the plaint,” in Explanation iii to 8. 13, 
O.P.0. mean relief whioh, assuming the defence fails, the plaintiff 
ia entitled to asof right. The granting of future mesne profits 
which the court has a discretion in any event, either to make or to 
refuge is not “relief”, within the meaning of the explanation, Future 
mesne profits accruing after the institution of the suit do not 
form | part of the cause of action. It cannot be claimed as of right 
and cannot but for S. 311 be asked for at all, and may, in any 
case, be refused by the court at discretion, There is no distinction 
in this matter between mesne profits between the date of plaint 
and the date of decree and mesne profits accruing due after decree. 


Where a plaintiff prayed for future mesno profits in asuit for posses- 
sion of lands and the suit wus dismissed in toto by the first court 
and in appeal the plaintiff reserved his olaim for future mesne 
profits for a separate suit, e second suit for such future mesne 
profits—whether from date of the prior suit or decree—is not barred 
by res judicata either by reason of the dismissal of the former suit 
in iotoby the court of first instance or by 8. 878, O. P. C. 


The word“ claim” in 8.878 means such a olaim, as, if the allega- 
tions on which it is based are true, gives the plaintiff a cause of 
action quoad that particular claim, and not a claim whioh is nota 
cause of action and which the court may in any event, in the 








. ‘o'gktroise of its discretion, either grant or refuse. 
nes 
amy Atyar v. Venkataramter er tee ae .. 482 
2. —- 8. 13.—Res judicata wm executron—Decree—Orders 
in dSecution directing sale—Estoppsl. 
Where a decree though not containing a direction for sale of pro- 
perty is constructed by orders in execution ag containing such a 
direction, such orders will operate as res judicata and estop the 
judgment-debtor from afterwards raising contentions inconsistent 
with such orders. 
Narasamma v, Venkata Narasayya Chetty >.. see ve» 418 
3. ————— E. 13.—See PROBATE AND ADMINISTRATION ACT. 
4. ————- 8s. 13, 844.—Res judicata—Person sought to be bound no party 


—Suit for another's benafit—Intention—Mortgage—Co-sharer redeeming 
` whole—Original decree infructuoue—New circumstances—-Vis major-— 
Fresh rights—S8utt to enforce—Maintainabilaty. 


To maintain 8 plea of res judicata it must appear from the inspection 
of the record that the person whose interest it is sought to bind 


Civil Procedure Code —Contimued. 5 r s iaa 
= . Page." 


* myst be in some way or other a party to the mit, the indgment in. 
which is pleaded to be res judicata, 


An intention that the suit should be for the benefit also of a person 
who was thou minor would not support the plea of res judicata. 


A judgment in a suit instituted by a person who was’ neither the na- 
tural nor appointed guardian of a minor and not purporting to be 
instituted on behalf of the minor will not bind such minor. ' 


A judgment in a suit brought by one co-sharer not being a member of 
a Hindu joint family for aimp of mortgage will not bind 
the other co-sharers, 


A mortgagor of an undivided share may redeem the entirety, at any 
rate, if the mortgagee does not object and may be compelled to do 
so if required by the mortgagee, 

Where a mortgagor sued for redemption and obtained a deoree and 
pending an appeal by the mortgagee paid into court the sum direct- 
ed to be paid under the decree and before the appeal could be dispos- 
ed of and the decree exeouted the Indian Mutiny broke out and the 
Treasury was looted and all records destroyed, and on the restora- 
tion of order the mortgagee did not proceed with hia appeal but 
obtained a settlement of the mortgaged properties in his name and . 
a Sanad was issued to him and upon the Government declining all 
responsibility for the amount paid by the mortgagor which was 
locked with other money in the Treasury and sfter several ineffec- 
tual attempts to recover possession of the mortgaged property one 
of the representatives of the mortgagor brought a suit for redemp- 
tion. ` 

Held (1) that as the Government disclaimed sll responsibility with 

respect to the sum originally deposited, the decree be-- - 
oame infractuous and incapable of execution ; = 


(3) that the original decree conld not be executed by ordering 


the mortgagee to retransfer the mortgaged property with- 
out ordering payment to the latter of the sum deposited 
which the Conrt was unable to do; 


(3) that the Court could not direct the mortgagor in execution 
of the original decree to pay over again-the redemption 
money already deposited by him ; 

(4) that as there was nothing to execute a new decree to give .. 
effect to the right of the parties in the altered circum- 
stances must be made, 

and (5) that such new decree must only be made ina fresh suit 
which would not, therefore, be barred by Ñ. 244, C. P. Ce 
»  Ohaudhr Ahmad Baksh v. Seth Raghubar Dayal ... eS . 407 
2 


‘a Page, 
5. aee 30.—Religious Endowmonte—Kattalaigar s ri to subscribe 


solely- Worshipper s righis—Trustee’s powers. ° e 


Any worshipper is entitled to take paẹ inthe worship in a temple at , 
any time or st any festival, and for that purpose, to subscribe to- 

. wards the funds necessary for the performance of the festival, and 
even though sufficient funds have been already subsoribed for, to 
require that hia subscription may also be utilized for that purpose ; 

“but no one and no special body of worshippers can claim the right 
to subscribe the funda necessary for a particular festival to the 
exclusion of other worshippers. 


Vengamuthoo v. Pandaveawara, I. L. È., 6 M. 161, Rlayalwar Reddiar 
v. Namberumal Cheitiyar, I. L. R., 28 M. 298, referred to. 





The trustees are competent to arrange with any worshipper perma 
nently for the supply of funds to conduct a festival; and if others 
also subscribe in addition, the festival can be performed on n 
grander scale. 


S. 80, C. P. C., is applicable to a suit brought by a body of persons 
claiming as Kattalaikars the sole right to subscribe towards the 
expenses of a festival. 


Vaidinatha Thambiran y. Chandrasekara Dikshitar we 458 


, 8. 48.— Mortgage waufructuary-—Sust for mortgage money 
dismissal of—Second swit for possession of mortgaged property— Bar. 





Where a usufructuary mortgagee first brought a suit for the recovery 
of the mortgage money and failed in such suit a second snit by him 


for possession of the mortgage property waa not barred by B. 48, 
C. P. 0. 


Raghavachariar v. Seshadri Iyengar sea oon aa w= B874 


oe 





, 8. 203, para. 1.—Small Cause Surt— Finding negative 
—No Judgment. 

Where in a mib instituted in the Small Oanse Side, the points for 
determination were (1) whether the suit bond was genuine and (2) 
if i 80, whether there was consideration for it and the decision 
recorded by the District Munsif was “finding negative” :— 


Held, that it was not a judgment within the meaning of S, 208, O, P. 
0., (para. 1), 
Yenathi Naidu Y, Kujjalingam „e wee wee wae we B83 
8. 








, B. 230.—Application for erecution—Relief against person 
of judgmeni-debtor—Esecution against property—Amendment ordered--- 
Fresh application—12 years’ bar— Res-judicata. 


An application for execution of a decree by arrest of the judgment- 
debtor if subsequently amended by praying for execution against 
: the properties of the jndgment-debtor must be treated as a 





fresh application and ashaving been made, with roterenios, 1 
* the latter relief, on the date of the amendment. > 


+ À decree for money was pafsed on 80th July 1891. After various 
applications, the decree-holder made an applidation for exeoution 

on 80th J uly 1908 praying for arrest of one of the pe aly 
A oA ata 





notice to the judgment-debtors. Uf: ae paene -puntivon bec 


attachment and sale was ordered :— TU we Sns A 
a> 
Held (1) that the amended petition must anne ene 2 
application and was, therefore, barreacbyet ba, nla g 


years under 8. 280, O. P. O. ; 


(2) that the order for sale having been ate without notice 
did not operate as res-judicata ; , gas 


and (3) that execution against tarwad properties could not be 
proceeded with. 


Cherath: Amma v. Raman Nats ies sii or we 243 


9. ——-———_—- Es. 230, 258, 295.—Horigage decree—Payment of 
Í Court. uona 


S. 258, C. P. C., applies to a decree directing the sale of mortgaged 
property and containing a direction for the recovery’ personally 
from the mortgagor and from his other property of what may 
remain undischarged by the sale proceeds of the mortgaged 
property. ' 

Mallskarjuna Bastri v. Narasimha Bow, I. L. B., 24 AI. 412 overruled. 


8. 258, O. P.O., applies even to a decree which only containsa 
direction for sale of mortgaged property. 


Hart v. Tara Prasanna Mukerji, I. L. B., 11 0, 718 approved. 

“ A decree for money” and “a decree for payment of money” as 
used in 8s, 280 and 295, O. P.O. included a mortgage decree 
directing the gale of mortgaged property. 

Kommachi v. Palkar, I. L. R20 M.107 and O. ML A. No. 4 of 1904 
referred to and approved. 


A receipt by a mortgagee in possession of the usufruct, though “a 
payment” within the meaning of 8. 22 of the Indian Limitation 
Act, cannot come within the words “‘ money payable under a 
decree” as used in 8, 258, C. P. C. 


Vatdhinadhasamy Aiyar v. Somasundaram Pillai ... ae ws. 186 
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10. —— —— Ss. 234, 244.—Court which passed the decree, 
powers of —Ewecuting Court—Application to execute agains} legal represen- 
tative. f a 
Where after a depres has been transferred the judgment debtor dies,” 
an application against hir legal representatives must be made 
under 8, 234, O. P.O., to the Court which passed the decree and 
not to the Court to which the decree is transferred for execution. 


Per Arnold White, O. Ja— 

B. 284, O. P. O., contemplates the making of an order in general 
terms vis., let the decree be executed against the personal repre- 
sentative. 

‘ The canon of construction ia that a statute ought to be so constructed 
that, if it oan be prevented no olause, section or word shall be super- 
fluous, void or insignificant. 


Regina v. Bishop of Oaford, 4 Q. B. D. 245 referred to. 


S. 244, C. P. O., onght not to be so constructed as to cut down the 
powers given to the Court which has passed the decree under 8. 284, 
0. P. O. 

Per Davies, J. ; 

The first para of S. 284, O. P. O., is in direot conflict with S. 244, (o) 
read with the last para of the same-seotion (S. 244). 

Swaminatha Aiyar v. Vatthianatha Sastrial a we . 116 


11. —-———_-—___—_-_-B.. 266, CL (b)—Land granted for, maintenance— 
Maintenance holder not entitled to sell, Sc.—Ketoppel by judgment— 
Uncertainty. 

Where some land is given for the maintenance of a Hindu female and 
it is provided that the latter has the right only to enjoy the income 
and no right to make any alienation by way of sale, &c., such land 
is attachable under S, 268, Clause (b), O. P. C., in execution of a 
personal dboree against the female. 

Diwali v. Ganesh, T. L. B., 10 B. 844 followed. 


Hstoppel by judgment js not confined to the judgment but extends to 
' all facts involved in it as a necossary step or as the ground work 
© npon which it must have been founded, 


What is relied on as estoppel must be certain to every intent. 





Where, therefore, upon a decree-holder applying for execution of his 
decree by attachment of the judgment-debtor’s maintenance right 
in certain immoveable property and the rent due to the judgment- 
debtor in respect of the same, the judgment-debtor objected that 
she was not personally liable and that her maintenance right was not 
attachable and the executing: court held that she was personally , 
liable and an order to “attach” was made upon the execution 


petition, 
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Held, (1) that this order was uncertain and does not create any estop- 


e pel, and 3) that the judgment-debtor is not precluded 
before co ation of sale from raising the question that 
the property attached and sold in pursuance of that order 
is exempt from attachment under 8. 266, Clange (b), 
0. P.O. 

Munisami Nardu v. Ammani Ammal Sas v 


, S. 298.—“ Assets realized in execution,” meaning of— 





Attachment by judgment-creditor—Private sale by judgment-debtor—Subse- 
quent orders for rateable distribution by other creditors—Payment into 
court by purchaser. 


8. 285; O. P. C., ahonld be construed strictly as against judgment- 
creditors who claim rateable distribution under the section. 

The words “ wherever assets are realized by sale or otherwise in execu- 
tion of a decree” do not mean simply “ where assets are realized for 
the purposes of satisfying a decree.” 

“Tn exeontion ” in S. 285, O. P. O., means by execution, vis., by some 
process of Oourt. 

Where a judgmeni-debtor effects a private sale of property attached 
by hia judgment-creditor and the purcheser pays the amount of the 
attaching creditor’s decree into court the money so paid is not 
“aesets realized in execution.” 


H obtained a decree against L. and attached his property on 5th July. 
K. sold the property on the 18th July to V. Two other creditors of 


; K. applied on the 19th and 28rd July respectively for rateable 


distribution and obtained orders on 27th July ond lst Angust, 
respectively. On 28th July, V. paid into court the judgment-debt 
due to H. On let August and 3rd August, the other two creditors 
attached the same property. On 28rd Augort, satisfaction of H’s 
decree was entered up but without prejudice to the rights of the 
other two creditors to question the sale to Y. :— 

Held, (1) that the sale to V under S. 276, O. P. C., was not void as 
agninst the other two creditors who had obtained ordera 
for rateable distribution subsequent to the sale; 

(2) that the payment by V. into Oourt was not a payment in 
execution, that the money so paid was not “asseta realized 
in execution” and that therefore, 8. 295, O. P. O., had 
no application ; 

and (8) that the order for entering up satisfaction made without 
prejudice did not affect the question as it could confer no 
rights which the two creditors had not independently of 
the order. 


Vibudha Priya Thirtha Swami v. Yusuf Sahib ... yit tee 


Page. 
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13. ————-———-, 8. 31 9.—See BULES of PRAOTIOE. 
14. , Bs. 250, 351, 359.— Inquiry under 8, 850—-Jurisdie- 





tion of Court to send insolvent to Magistrate—Wresh inquiry. 


e 
Where after an enquiry held under 8. 850, O. P. O., an order is 
paesed under 8. 351, declaring a person an insolvent, a court has 
no jurisdiction to make a new enquiry under S, 359, and send the 
insolvent to a Magistrate upon such enquiry. 


An order under 8.859, C. P. O., must be based on the findings arrived 
at inthe enquiry under 8. 850, 0. P. O. although the order need 
not necessarily be made at the hearing under 8. 850. 


Narasaygo v. Subdbayya... ai ies 7 ses oA 
18. 








_ Ss. 351, 355, 35'7.—Judgment-dedtor applying for 
insolvency—Declaration of insolvency—No discharge—Judgment-debtor’ s 


liabilsty to arrest. 


A judgment-debtor who has been declared an insolvent on his appli- 
cation but who has not been discharged under 8. 365, C. P. O., is 
not liable to arrest at the instance of a acheduled oreditor. 


A judgment-debtor who has obtained his discharge under B, 351 or B. 
855, O. P. C., cannot again be arrested or imprisoned on account of 
any of the schedule debts (Vide S. 857, O. P. C.) 


Sestaramayya v. Ramachandrudu us ; sis 
16. —————— , Ba. 368, 582, 58'7 :—See Lunrarion Acr (11). 
17. ————-—— ,8.. 373—“ Claim” :—See Oivit Peocepuan Oops (1). 


18. , 8. 529.—Schems—Alteration of Scheme—Trustecship 


vested in head of a mutt—Oontrolling authority—Addttional trustes— 
Jurisdiction of court to appoint—Oypres. 





Where a prior arrangement made forthe administration of a public 
religious institution has not effected the desired object (vtz., the 
better administration of the trust) and where successive trustees 
have been proved to have been incompetent in the discharge of the 
duties of their office and to have misappropriated the surplus trust 
funds there is a proper case for the court to sanction a scheme. 


It is competent for the court to appoint new or additional trustees in 
the oase of a temple when the office of trustee vests in that of the 
head of a mutt forthe time being. Itis also competent for the 
Court to appoint a controlling authority over such trustee. 
$ i 


The expression “ appointment of new trustees under the trust” in 

» 8. 689, O. P. O, does not mean in conformity “only with the 

original constitution of the trust or with the rule in force in 
respect to if at the time of the suit,” 


Page. ° 
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» The High Court and the ‘Distriot Courts in this country io whioh 
* the jurisdiction is confined under 8. 539, O. P. O., possess prao- 
tically the same unlingted jurisdiction as the Courts of Chancery 

in matters relating to the administration ofspublio charities. 


Where the Government in withdrawing their contro] and management 
of religious institutions made provision for the due administra- 
tion of the same, sach provision was analogons toa scheme and 
could be altered on good canse being shown by any authority legal- 
ly competent so to alter or modify it. 


Where the original rulers of the commtry were directly in management 
of religious institution and the East India Company and afterwards 
the Board of Revenue were managing the same and the Government 
when ceasing their connection handed over the management to a 
mahant the latter is not a trustee deriving his power of manage- 
ment under the original constitution aa framed by the founder. 


A scheme for the due administration of the Tirupati temple framed 
and the surplus funds applied cypres. 


Prayag Doss Ji Y. Srirangacharluvaru „u at ae tea 


19. ———, §. §44.—ommon grownd— Setting aside decree in favor 
of non-appealing dejendanis—Jurisdiction of appellate court—Practice— 
Assignee for value without notice—Question raised in second appeal, 

Where the ground of defence is common to all the defendants, vis., 
that the mortgage relied on by the plaintiff is asham, it is open to 
an appellate court under 8. 544, O. P.C.,to set aside the whole 

` decree in an appeal preferred by some only of the defendanta. 


Where a mortgage is found to be a sham, the question whether an 
assignes of the mortgage is not affected by the colourable nature of 
transaction by reagon of his being a bona-fide transferee for value 
without notice is one which cannot be raised for the first time in 
second appeal. 


Annamalai Ohetttar v. Pitchyu Atyar aá ae 
, Bs. 544, 561.—Suit by vendee for recovery of land or 
purchase-money— Decree for purchase-money—Appeal—Porers of Appellate 


Oourt—No memo of objections by respondent—Granting of reliefs to 
respondent. 


20. 








Where a vendee of land sued for recovery of lands from the persons 
in possession or in the alternative for recovery of his purchase- 
money from the vendor and obtained a decree for money against 
the vendor and upon the latter appealing, the appellate judge rever- 
sed this decree but gave the vendee a decree against the persons in 
possession for recovery of land although there was no cross-appeal 
nor memo of objections under 8. 661, O. P. O., by the vendee :— 


Reid (1) that such procedure was erroneous and contrary to law ; 


Page. 
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and (2) that 8. 544,0. P. O., had no application. 


Per Arnold White, O. J.:— 


t 
Where a respondent tp an appeal fails to give the notiee required by 
S. 561, it is not open to the appellate court to grant any relief to 
that respondent in a case where the granting of such relief is not 
necessarily incidental to the relief granted to a party who has 


appealed. 


An appellate tribunal being the creature of a stainto ite poyan can 
only be those given by the statute. 


Bemble :—§. E61, O. P. C., only applies where a party has a right of 
appeal but who until forced or invited intocourt does not think fit 
to exercise it. 


Per Subralimania Asyar, J. :— 


Where the conclusion of the appellate cour’ with reference to matters 
properly arising before itin an appeal is such as to render any 
portion of the decree of the lower court not made the subject 
of appeal inconsistent with such conclusion it would not only be 
anamolous to have such portion of the decree in force while setting 
aside only go much of it as was comprised in the appoul but it might 
also involve a breach of the rule as to res-judicata, 

According to the decisions of this court, a memorandum of objections 
may be filed under 8. 561,0. P. C., by one respondent against 
another although the question arises as between the co-respondenta 
only. 

Tt would be a legitimate ground to execuse delay in the presentation 
of a memo of objections that the admission of the same is required 
to do complete justice. 

Under the Civil Procedure Code in cases not falling under §. 644, a 
lower Appellate Court is precluded from modifying adecree of the 
lower court in favour of a party who has neither filed an appeal 
nora memo of objections except as part and parcel of the relief ` 
neceasary to be granted to an appellant. 


Kulatkada Pillai v. Viswanatha Pillay... si aie we 212 
, 8. 56 4.— Suit not decided on preliminary point—Remand 
—Oonsent of parties—INegality— Waiver—Estoppel—Effect of setting 

aside remand. c 





21. 


Per Subrahmanya Aiyar, J.:—A remand in contravention of 8. 564 of 
the Civil Procedure Code is a violation of a mandatory provision 
of the law and is as such not a mere irregularity but is illegal 
and the remand and all proceedings taken thereunder can be ret 
aside at the instance of a party entitled to object to such a pro- 

* cedure. 2o 
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s I» dogtrine that consent doeg not giva jurisdiction only applies 

where the Oourt has no inherent jurisdiction over the subject 

. matter and does not {oply to violations of rales of procedure 
though they are not mere irregtilerities. ° 


The doctrine does not apply to an ilegal order of remand so thar if 
& remand is mado at the request of both parties the same cannot 
be set aside at tho-instance of any of them although it mny be 
contrary to the provisions of 8.564, O. P. 0. 


Where s suit was not disposed of on a preliminary point by the Court 
of First Instance and the Appellate Court finding the main question 
for the defendant (the appellant before that court) remanded the 
suit at the request of both the parties for trial on other points and 
in second appeal the plaintiff's vakil stated that he wanted a deci- 
sion on the merits on the main question and that if the deoision 
on the same went against him he did not intend to object to the 
order of remand there was a waiver of the defect and the plaintiff 
was estopped from afterwards questioning the propriety of the 
order of remand. 


Wheres Judge in appeal gives a certain finding upon a question of 
fact and remands the suit although it was disposed of on a preli- 
minary point and such finding of fact is such as cennot be ques- 
tioned in second appeal, in an appeal against the order of remand 
the finding of fact must be accepted and the appeal sent back to 
the appellate judgo for disposal according to law on other points. 


An ordor of remand whioh is illegal cannot affect what has already 
been properly done and the appellate Judge cannot be directed to 
direct the trial of the entire appeal de novo. 


Per Moore, J.:—Where the oi der of remand is illegal nnder S. 564 of 
the Code, consent of partios cannot make it legal. 


Where an order of remand is set aside as illegal the whole appeal 
must be left cpen for fresh decision by the appellate Judge. 


Manager, Kalahasts Estate v. Ramasami Reddit... ai 
22. ——~-———, 8. 622 :—See Rexiciovs ENDOWMENT Acr (4) 


Company.— Deposit of money—Loan on security of deposst—Toluntary liqui- 
dation—DI. and J. Depositor entitled to set off. : 


Where n person deposited a certain sam of money for the period of 
one year with a certain Nidhi of fund and before the expiration of 
that year borrowed on the seonrity of the deposit a certain sum for 
which he executed promissory note which provided thatin the 
event of failnre by the depositor to repay the principal and interest 
of the loan he shall receive the balance of the deposit after deduct- 

ing the logn thereon and the fund afterwards went into voluntary 
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Company— (Continued). Page. 
liquidation ind the liquidators obtained a perpetual injunction Tege e 
training the ereditors of the fund from sing the fund in respect ‘of 
their debts :— t ‘ 

Held, in a suit by the liquidators for the recavery of the loan, that the 
depositor was entitled to set it off as agamst the sum due to him by 
the fund in respect of the deposit even apart fiom the provision in 
the nove entitling him to such a set-off, 


Anderson’s case, L. B.3 Eq., 387 and Sovereign Life Assurance Co. v, 
Dodd, (1892) 2 Q. B. 573 referred to, 


The Ohennat Pursat Hindu Jananukula Saswatha Nidhi v. Subramanya 
Mudat .., tee oe avs on tee a 280 


Committee, duties and powers of :—See Reuiaiovs Enpow- 
KENTS Act (1). 


Compulsory Labour Act (Madras) (I of 1858) —See Grant, 
ConsTRUCTION OF. 


Conditional bequest :—See Wut (1). 
Continuing injury :—See Byorwagr TENURE. 


Contract Act, 8. 108, Exception 3—Sale of goods obtained by cheating 
— endor suing for price Subsequent election to avoid contract—Title of 
vendor ceasing—Third person acquiring title from vendee. 

Where the vendors from whom goods (jewels) were obtained by false 
pretences amounting to the offence of cheating sued and obtained 
a decree against the vendee for the price of goods which had been 
sold by the latter to third persons, the vendors could not afterwards 
elect to avoid the contract which was only voidable and could not 
claim to recover the goods from the third persons. 


Where the original vendors had exercised their right of election and 
had in effect affirmed the contract, their title to the goods ceased 
and exception 8 to 8. 108 of the Contract Act would not enablo 
them to recover from third parties the goods, the subject-mattor of 
the offence after their title had thus ceased. 

Tholastram v. Duraji ... ase is Sas s ». 375 

Contract, Immoral—Consideration—Future illicit cohabliation—Oompleted 
transfer—Assignment of mortgage—Particeps criminis, 

Transactions having for their consideration future illicit cohabitation, 
whether the transaction be executory or executed, are void on 
grounds of publio policy and can be impeached even at the instance 
of a particeps crimints although transactions intended to be gifts if 
amounting to completed transfers of property cannot be so 
impeached. 

An assignment (of a mortgage) by @ person to a woman ostensibly 
for money consideration but really for the purpose of future illicit 
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a cohabitation is void and canbe set aside at the instance of the 


assignor although partial effect may have been given to the illegal 


consideration. 
= 


Muthukkannu v. Shunmugavelw Pillai 


tee 


Contract—implied agreement:—See Renr RzrocovERy Act, 
Maneras (2). 


Contribution—Proper parties—Iisjoinder—Agreement relied upon 
by plaintif found againsi—Maintainadility of surt. 

In a suit for contribution all the parties liable for contribution are 
proper parties and there can be no misjoinder in including such 
parties. 

Where a plaintiff relies upon a specific agreement in his suit for 
contribution, he can maintain that auit notwithstanding the agree- 
ment may be held to be invalid if under the general law he can 
olaim contributioz. 

Periya Aiya v. Venkatachelluun Chettiar ... sae ase TA 


Conveyance to defeat title of a stranger :—See Trusts Act. 
Court fee—declaratocy stitas to the invalidity of a will — 


See Sproic Rewer Act (3). 


Co1rt fee paid on plaint after presentation :—Se¢ Lunration Act (8). 


Court sale conditions :—See Runes or PRACTICE. 
Covenants running with land :—Ses Teansrez of Paoperry Act (1). 
1. Criminal Frocedtre Code, S. 147 :—See LANDLORD AND Ten.nt (4). 


2. 


————-, 8. 198.—Defamation—Penal Code, 8. 499, 
Eauplanation I—Imputation of unchasttty tn respect of wife—Husband an 
aggrieved person—Error in charge—No failure of justice. 

Where an imputation of unchastity is made in respect of a married 
woman, her husband is a person aggrieved within the meaning of 
8,198 of the Criminal Procedure Code and is entitled to take 
criminal proceedings in respeot of the same (vide Penal Code, 8 
499, Explanation I). 


Where œ» charge stated that the defamation was of the complainant, 
the husband, and not of the wife it was a mere irregularity which 
would not vitiate a conviction unless the same shonld prejudice 
the accused or occasion a failure of justice, 

(2) that the executant had therefore under Art. 91 of the 
Limitation Act three years from that date (and nos 
from the date of the sale leed) to set aside the deed ; 


and (8) that the facts entitling a plaintiff to have an instrument 
cancolled or set aside within the meaning of Art. 91 of 


Page. 
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the Limitation Aot are those stated in f 39'of,the 
Specifio Relief Act (I of 187). 


Anantha Goundan v® King Emperor wee ate See we 224 


3. —— —— ——., B. 858—Order of Acquitial—Revision 
by High Uourt—Indian Penal Oode, Se 842 and 504—Tital as Summary 
case—Ilegality. 

A cruninal revision against an order of acquittal is not generally 
entertained but 1} may be entertained at the instance of one 
towards whom the acoused acted most arbitrarily and in most high- 
handed manner. 

Offences under Ss. 842 and 504 of the Indian Penal Code sre not 
triable as summary cases and the scquittal of such offences by a 
Magistrate under S. 245 (or 268 ?) of the Criminal Procedure Code 
is illegal and must be get aside. 


Sabapathi Bfudali v. Kuppusamt Mudali .. wi eh a= B35 


4&4 — ——, Bs. 435, 476—“ Judicial Froceeding” 
" Calling for records under S. 435 not a Judicial Proceeding’ —Lapse of 





tame. 

Calling up for the records of & cage froma Subordinate Magistrate 
under §. 433, Cr. P. O., will not constitute ita Judicial Proceeding 
within the meaning of 8, 47. 

Where a District Magistrate called for the records of o cage from a 
Sub-Magistrate in which the Sub-Magistrate had refused to accord 
sanction for perjury against a witness under S. 105, Cr. P. O., and 
passed orders under 8.476, Cr, P. C , committing the witness for_ 
trial before the ncarest magistrate, Held that the District Magis. 
trate had no jurisdiction to proceed under 8. 476. 

Immediate notion is contemplated by S. 476, Cr. P. O., and procedure 
taken under it after the lapso of several months is legal. 


Subbaraya Vathiyur, in re =e wv wee ae we 489 
—- E. 436.-—Offence not triable eaclusively by 

Oourt of Sessions —District Maytstrate directing Sub-Divisional Magistrate 

to commtt to Sesstons—Legality— Opportunity to show cause, necesmity, 








a 


A District Magistrate has no power under S, 486 of the Criminal Pro» 
cedure Code to direct a Snb-Divisional Magistrate to commit the 
accused for trial to the Bessions in a case where the offence with 
which the acoused is charged is not one triable exclusively by the 
Court of Sessions. 


A District Magistrate acting under $. 486 should give the acoused 
opportunity to show cause why the commitment should not be 
made, 


' 21 
~-Gviminal Procedure Code—(Céntinued). ° Page. 


° An opportunity given to shew cause before the- Assistant ; Magistrate - 
is not a compliance with fhe law. 


Thammanna V. King Emperor ... ears oy Oka wn .. 878 


Criminal revision against acquittal :—See CRIMINAL PEOCEDURE 
Cope (8). ; 


Cypres :—See Civ Proornure Conn (18). 
Decree construction of :—See SUIT ATTACHMENT. 
-Decree form of :—See Morreacs (2). 


1. Deed, construction of :—Dissimilar documents—Not same transaction 
—Hetrs,” construction of—Heirs general—Descendants. 


Where two documents dissimilar in language are neither contempor- 
aneous nor parts of the same transaction and one document does 
not embody or refer to the other which is earlier in date, the latter 


cannot be referred to for the purpose of ascertaining the construc- 
tion of the former. 


Where the King of Oudh by a deed of trust settled a certain sum of 
money for the purpose of paying certain pensions for the benefit of - 
certain members of his family and for wakf (i. e., mosque) expenses 
and made the pensions payable to the persons named and their heirs 
while certain other persons and their descendants generation after 
generation were appointed Superintendents of the Wakf :— 


Held (1) that the pensions on the death of the persons namod were 
payable to their “ heirs general” and that such heirs need 
not be the “issue” nor the “ descendants” of the original 
pensioners ; 


(2) that the descent of the trusteeship and the descent of the 
beneficial interest in the pensions were distinct things and 
that the use of the term ‘heirs and descendants’ indis- 
criminately with reference to the former did not make 
the term “heirs” convertible into “ descendants” as re- 
gards tho mode of descent prescribed in the latter case ; 


5 and (3) that where the settlor commended to the kindness and sup- 
f port of the British Government the pensioners and their 
“ descendants,” the olass of persons commended to the . 
good office of the British Government was not co-extensive 
wtih the elags’who could enjoy the pensions and that the 
descent to heirs was not to be confined to heirs who 
were descendants. 


Haider Husain Khan v. Faghfur Mirza w K Gs w 327? 


23 $ 


peed, construction a rene i 


2. Gift to -female—-Ayauiaka Stridhanam—Suc- 
cession to husband, sons and other heirs~Heritable estate—-Matden 
daughter, right of— Natural guardian obtaining wrongful possession— 
Musrepresentation—Meane profite—Three years prior to suit. 

Where a brother made a gift of property to his sister under the 
following terms, vis., that she should pay the revenue, get her 
name registered and enjoy possession during her life-time, that, 
after her death, her husband, sons, grandsons and other heirs should 
continue to enjoy and possess the same and that the power to dis- 
pose of the same by gift or sale would sncoessively vest in the 
husband, sons, &o. 

Held, (1) tliat the estate taken by the sister was heritable ; 


(2) that her heirs according to law would succeed and the order 
of succession enumerated in the deed of gift was incorrest ; 





(8) that as the sister was married at the time of gift the pro- 
porty was Ayautake Stridhan ; 
and (4) that upon the sister’s death her maiden daughter would 
succeed in preferonce to her husband. 

Where a person is the natural guardian of a minor and takes pose 
session of the minor’s estate upon a false representation, in a suit 
by the minor after age meme profits will be decreed against the 
guardian from the date of his taking possession although the perioed 
from such date to date of suit may be more than three years, 

Basanta Kumari v, Kamikshya Kumari zs . ous 

Durga Soj Jadainishin—Power of Government to dismiss—Resumption of 
inam—Substitution of money allowance, effect of—Act XX of 1863, 


After the passing of Act XX of 1868 the Government is not compe- 
tent to remove a trustees or superior of a durga. 
Where an institution falls under S. 8, the committee appointed for its 
supervision has the right to dismiss the trustee for misconduct and 
the fact that Government has resumed an inam granted in its 
favor and substituted a money-allowance instead does not deprive 
‘the committee of its jurisdiction to dismiss a manager. 
Buch resumption and substitution of money-allowance is not intended 
to be a punishment of the trustee, but is only intended as a precan- 
' tionary measure to render malversation by tke trustee more difficult, 
Mahomed Abdulla Sahib v. Gulam Hussain Sahid ... iás 
Durga Sajjadainashin :—See RELIGIOUS Expowmenrs Aor (1). 
Basement of necessity :—Sec Easements AoT B. 18. 
Easements Act, S. 13, clauses (e) and(/)—Bight of way—Easement of 
| necessity—Oonvenience no test—Continuous and apparent easement 
Partition—Partition deed silent—Oral agreement—Evidence Act, 8. 92. 
The word “ necessary” in Š. 18, Clause (e) of the Indian Hasements 
Act muit he construed in ita ordinary sense. 


Page. 
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Evidencoe—Case ratsing certain tssues—Second case raising other issues- 
Admisstbility—Legal adviser and client-—Dafective appreciation of duty— 


Professional misconduct. s 


Evidence which hes been given in one case upon the issues raised in 
that case, onght not to bo taken and applied in anothor case where 
other issues arise. _ 


It is unsafe to rely upon inferences from such evidence as bearing 
upon the issues raised in the second case. 


A legal adviser engaged by a client in respect of a compromise of 
certain disputes with others is bound to warn his olient if the 
latter is acting in ignorance of the nature of what he is doing 
while the legal adviser is in a position to inform him or if the 
client is acting under a mistake as to his right which the legal 
adviser is in a position to correot. The legal adviser does not pro- 
perly appreciate his duty if he thinks or acts upon the belief that he 
is not bound to warn his client under such circumstances unless 
he is specially asked by the client upon the subject; but this 
defective appreciation of duty on the part ofa legal adviser does 
not amount to such professional misconduct as to entail upon him 
punishment. 

A legal adviser who allows his clients to execute an agreement which 
he thinks to be invalid in law and himself attests the same is not 
guilty of any professional misconduct, especially when it has been 
held by the court that the agreement is not invalid. 


A legal adviser who knows that his client is solely entitled to inherit 
an estate is nol guilty of any professional misconduot if he allows 
his client to enter into an agreement by which his client parts 
with a portion of his rights in the estate to others, when the client 
is fully aware of the nature of his rights and enters into the agree- 
ment under no mistake, but with a full knowledge of his rights 
and of the nature of the transaction and when there is nothing to . 
shew that the legal adviser has any knowledge or means of know- 
ledge which his olient docs not possess. 
Honry Lewis Lubeck, In re os sas .. zs ve 432 


Evidence Act, 8. 63:—8ss Souta Canara FOREST LANDE 
— m , &. 65—A Admissibility of opinion evidence :-—Se 
TRADE MARK. 
——~, §. O2 :—Ses EASEMENTS AOT. 
——, 8. 108—A ward, evidence: See Maxosmmpan Law (2). 





Execution—Agreement by pluintif not to prosecute claim and not to execute 
decree— Decree by plaintiff— Release—Registration. 


Where the plaintiff agreed by a dooament not to prosecute his claim 
. + „~ to property for more than 100 Rs, against.one of the defendants 


j 25 
Exeoution—(Coniinued.) s 
. as the plaintiff was satisfied that the defendant had the title, and 
teven if ho obtained a decrec not to oxecute it againat such defen- 
dant and tho plaintif obtained a deoree against such defendant, 
and on his death his representative applied for execution :— 


Held, (1) that tho document was not s release and did not require 
rogistration ; 


(2) that oven if it was a release the portion containing the 
covenants not to prosecute ibe claim and not to execute 
the decree was independent of tho release and wns admis- 
giblo in evidence ; 


Ld 
ond (8) that the apphoation for execution m the face of the above 
agreement was not maintainable 


Krishnamachanar v. Rukmani Ammal 
Forest Lands, South Canara :—See Sourn CANARA, FOREST LANDS. 


Forfeiture for non payment of rent .—See LANDLORD AND TENANT 
ay 


Fraud, oxeoution of :—Sce Trusts ACT 
Gift to female :—See Dexp, Coxstruction oF (2). 


Government right to distribute water :—See BYOTWARI TENURE, 


Grant, construction of —Artifictal channel— Meaning of “Jala” —Oustomary 
supply of labour—Irrigation works-—Control and conservancy—Govern- 
ment, right of-—Madras Compulsory Labour Act (I of 1858). 


Where an artificial channol conveying water from the bed of the Tams- 


brapurni river to certain lands existed prior to the grant of threc 
Inam villages to the plaintiff’s ancestor and the chanuel irrigated 
the inam villages and tho lands ngher up and lower down which 
belonged to the Government and the grant to tho plamtiff’s anoes- 
tor did not specifically oonvey the property in tho channel, 
although the boundaries mentioned in tho grant referred to various 
other channels and the grant specifically mentioned tanks, wells, 
and water as having been granted or convoyed :— 


Held, (1) thatthe plaintiff did not acquire uny ownership in the chan- 
nel by the grant, 


(2) that the word “jala” or water used im the grant would uot 
include the channel ; 


and (3) that the property in the channel remained with Government 
who would havo the right of entering on it ond carrying 
ont such repairs and improvemonts as would be proper but 
not so as to interfere with the cussomary supply of water 
to plaintiff's village or to cause damage thercio. 
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Grant, construction of —(Continued), ; 


It îs customary for land owners to contribute labour for ordinary re- 
pairs ofirrigation works by which they benefit and such labour 


muy be compulsarily enforced under Madras Compulsory Labour 
Act (I of 1868). 


The contribution of such labour is no proof of any proprictary right 
in the irrigation works. 5 


The conservation and control of works of irrigation have from the 
earliest times devolved upon the Government in Indis. 


Ambalavana v. The Secretary of State. se 


Guardian and Ward—Horigage by guardian—Gua dian also personally 
lUable—Guardian’s right to retain possession wnttl lability discharged —~ 
Caretaker, acts of —Validsty. 


Where a guardian cxecutes œ mortgage of tho minor’s property for 
purposes binding on his ward and mukes himself also personally 
liable, he is entitled to insist upon the debt being discharged and 
his liability put an end to beforo possession of the ward’s estato is 


a token away from him by the ward or any one olaiming undor the 
' latter. 


Where the guardian after the ward’s death executes a usufructuary 
mortgage to discharge a prior mortgage binding upon the ward, the 
usufructuary mortgagee is, upon discharging the same, entitled to 
a charge with respect to the payment made by him in respect of 

_ the prior mortgage, ulthough the usufructuary mortgage may be 
invalid as against the ward of his heir. Ho is, thorefore, entitled 
ag against guch ward or any one claimmg under him to insist that 
he should not be ejected from the property usufructuarily morte 
gaged except upon payment of the charge. 


Even the act of a mere caretaker of property in charging the property 
if done bonafide will bo binding. 


Ananthaya Kamthi v. Laaminarayanappaya 
“ Heirs,’ meaning of :—See Duup, Construction or (1). 


Hereditary tristee—Devolution of office—Right of adopted son—Sust for 
declaration—Specific Relief Act, 8. 42. 


Where the devolution of a trust follows the devolution of joint 
family property, and a trustee adopts a son, such adopted gon will 
become a joint trustee and will be entitled to claim joint posses. 
sion and management of the truat property. 


A sult fora mere declaratory decree by the adopted son will be 
barred by S, 42 of the Specific Belief Act. 
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Hereditary Trustee— (Continued). 


Tf the devolution of the trust follows the descent of separate property, 
the adopted gon will not be entitled to claim any right or interest 
in the office so long as the father holds the office. 


Nataraja Chatty v. Kolandavelu Ohetty see ‘ 
1. Hindu Law—Adoption by Senior widow—Junior widow not consulted 
—Validity. 


Obtter :— An adoption made by the elder widow with the consent of 


the husband’s sapindas but without the assent of the junior widow 
is not invalid. : 

An omission to consult the junior widow thongh impropor will not 
invalidate an adoption otherwise propor. 


Subramanyam v, Venkamma, I. L. B., 26 M. 637 distinguished. 


Narayanasamt v. Mangammal 





Adoption of brother's daughter's son—Custom in Southern 
India. 


The adoption of a brothers: daughter’s son though not permitted by 


of general custom. 


the texts of the Hindu Law is valid in Southern India by ie 


Vaydinatha v. Appu, I. L. B., 9 M. 44 followed. ¥ 


Appayya Bhattar v. Yengu Bhatia see 
—— Gift to daughter—Construciion—Estoppel. 





A gift by a Bindu to his daughter in the following terms “on ao- 
count of pin money to you who are my daughter; I have assigned 
and given to you an acre of land”, confers on the donee an absolute 
estate to the land and not merely to the produce chereof. 


A Hindu who ratifies an absolute gift of land by his father in favour 
of hig sister cannot afterwards be allowed to question his father’s 
right to give away the lands in tho first instance. 


Musiligude v., Nannigadu 








Impartible Zemindary—Pollium, nature of—Primogent- 
ture—Rule of successton—Senior line—Noarest co-parcener—Acceptance 
of Sannad—Madras Regulation, XXV of 1803—Udayarpolliam Zemindary 
—Maintenance-—Rate—Decision of Indian Courts—Privy Council 
practice. ' + 
Oonrts in India are better qualified to deal with a question a8 to the 
amount of maintenance and the Privy Council will not interfere 
with the decision of tho Indian Courts upon the same. 


Where impartible property passes by survivorship from one linc to 
another, it devolves not on the co-parcener nearest in blood but on 
the neareat co-parcener of the senior line. 


«.  Naraganti v» Venkata Ohalapati, I. L, BR, 4 M, 280 referred to. 
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Hindu Law—(Continued). . 


‘@ 
The nature of a polliam, as explained in Wilson’s Glossary and as 
stated in the Fifth Report, referred to. 


The question whether an estate is subject to the ordinary Hindu law 
of succession or descends according to the rule of primogeniture 
«must he decided in each case according to the avidenoo given in it, 


Mallikarjuna Y. Durga, L. B. 17 I. A. 184 referred to. 


The acceptance of a Sannad in common form under Regulation XXV 
of 1802 (Madras) does not of itself, and apart from other circum: 
stances, avail to alter the succession to on hereditary estate, 


The Zomindari of Udayaxpolliam is impartible. 


Whero an estate (or polliam) was in its origin impartible and held 
by one member of a family for a considerable time and even during 
the troublous times of the Poligar Wars in Southern India, the 
Poligars or holders of the estate maintained or asserted thoir claim 
to the estate, and after the establishment of the British rule in 1802 
the estate was ciroumsoribed in extent for political reasons and 


granted on a Zemindari tenure and was uniformly enjoyed asim- 


a partible :— 


7 3 
-, Held—that it was impartible and descendible according to the rules 
of primogeniture. 


Kaliyana Rengappa v. Yuva Rengappa Ha as tee 
5. — Joint Family—Death of one member—Oertificate to 
widow—Sutt by member for declaration—Spectfic Relief Act, 8, 42—Act 

PII of 1889, 8.18, cl. (e). 


A suit for a bare declaration by a member of a joint Hindu family 
that he is entitled to collect the debts standing in the name of a 
deceased member is maintainable although a certificate under Act 
VII of 1889 had beon granted already to the widow. 


Such a suit for declaration is one under 8.43 of the Specific Relief 
, Act and is not barred under S. 18, ol. (6) or any other provision of 
Act VII of 1889. 


Ohinnappa Chettiar v. Tulass Ammal 


Mortgage by undivided co-parcener— 
Death of mortgagor before sust—Burvwvorship. 


The death of the mortgagor who, as an undivided co-parcenor of a 
joint Hindu family, mortgaged his undivided share in the 
family estate, before suit by the mortgagee for sale, does not 


nullify the mortgage. <Ayyagar: Venkatramayya v. Ayyagari Ram- 
ayya, I. L. R., 25 M. 690 followed. 


Patantandy Chetty v, Veramalas Asari 
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Mind u Law—(Continued.) 


7. ——-—-— Line of inheritance, not recognised :—See Oupn 
Estates Act, 


8. —— — Remarriage—Act XVof 188t—Hindw widou—Re- 
marriage —Right to succeed to son. 


A re-married widow is, npon the death of hor son by the first 
husband subsequent to the re-marriage, entitled to succeed to such 
son’s estate, 


Ahora v. Boreani, 2 B. L. R., 190 followed. 


Lakchmana v. Busomulyani ne 





9. ——— Eoversionary right of daug hter.—Family arrange- 
ment—Rights created in respect of—Alrenations affecting such righte— 
Person entitled under arrangemeng—Right to sue for declaration. 


In a joint Hindu family consisting of an uncle and a nephew, the 
daughter of the uncle after the latter's death cannot claim any 
revoersionary right under the Hindu Law in respect of the joint 
property of the family. 

A person who hos a reversionary interest in certain properties by 
reason of a family arrangement can sue for a declaration that certain 


mortgages or alienations of the property will nob bind his or her 
interests. 


Ammacannu Ammal v. Ranganatha Chetty ... 


Husband an aggrieved person in defamation against wife :— 
See ORININAD Procrpury Cope (2). 


Immoveable property :—See REGISTRATION Act. 

Implied contract :—See Rext Recovery Act (8). 

Indian Courts, decision of :—See Hixpv Law (4). 

Inherent jurisdiction —Sce Sreciric Reimr Aor (8). 

Injunction —See Ryotwan: TENURE. 

Injunction, granting of :—See JUNGLEBARI Lessx. 

Interest awardable in restitution :—See RFATITUTION. 

“Joint claimants,’ meaning of :—Sce Liurrition Act (5). 
Junglebasi lease—Right to surface—Subsequent Khorphosh grant—Right of 


grantes—Right to surface and mineral—Injunction, granting of—Sound 
discretion—Specific Relief Act I of 1877, S. 52. f 


A junglebari lease granted by a landlord to a cultivator who cleared 
a track from jungle and brought ib to cultivation and held it ata 
certain rent, entitles the holder to the exclusive use and possession 


of the surface, and the right to the minerals remains still in the 
1, sgor. ° 
© 
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. 
Jünglobari case.—(Continued.). . $ 
A Khorphosh grant for maintenance toa junior member in tho-ab- 
sence of any express grant or in the absence of a family or terri- 
torial custom pures only during the life of the grantee and gives 
to the latter only a right to the rents and profits. It doos not carry 
with it a right to the open mines and remove the minerals. 


Such holder of a Khorphosh grant is not entitled to claim possession 
as the Junglebari lessee is exclusively entitled to the same nor is he 
entitled to the minerals ; but he has a sufficient interest in tho soil 
ag entitles him to object to the working of the minerals theroin (by 
any person rightfully claiming entitled under the lessor) without 
hig consent and may be entitied to recover damages whore the mi- 


nerals are so worked without his consent and where there has been 
an injury to his reversion. i 


The granting of an injunction under S. 52 of Act I of 1877 is in the 
discretion of n court, In the exercise of a somnd disorotion, no injunc- 
tion ought to be granted where there is no evidence of any injury to 
the reversion vested in the holder of Khorphosh grant, nor is there 
any evidence that his right (viz., security for the rent which he is 
entitled to receive) has been interfered with or impaired and when 
the granting of the injunction will inflict far more injury to the per- 
sons against whom injunction is sought than any benefit which the 


holder of the Khorphosh grant may derive by the injunction being 
granted. 


. Tituram Mukerji v, Cohen «ue ou 


Jurisdiction of appellate Court :—See Orvin PROCEDURE Conn (19). 


eS 





of cotrt to appoint tr 1stee:—See Civ Paroonpurx Cons (18). 





of courts to dismiss ‘wexations suits :— Seo ,SPEOIFIO 
Rerwr Aor. (3). 


Iurisdiction—Sutis instituted on the Regular Side—Subsequent acquisition 
of Bmall Cause Jurisdiction by Superior Court—Effect of. 


Snits instituted properly as orginal suits in one Munsaif’s Court are 
triable only onthe Original Side, even though a Superior Court 
acquired subsequently a small cause jurisdiction over the stea in 
which the cause of action aroseandthe suit would have to be 
instituted on the Small Cause Side of the superior court, if it were 


to be filod after the acquisition by the superior court of gach Small 
Cause Jurisdiction. 


Kannan Numbiar v. Anantan Numbiar 


Ahorphoni grant—right of granteo —Ses Junoimnant Igas, 


Kuniri cultivation -—BSee Sour CaNana Forset ‘Lanne, pes 


i 
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1. Landlord and Tenant—Covenant to pay rent on a certain date— 
Grace allowed—Provision for forfeiture in defauli—Penalty—He who 
socks equity must do equity—No tender or payment in Court—Unsuccesaful 
plea of payment--Right of tenant to claim relief against forfeiture. 


Where a lease contains a provision that the rent should be paid on a 
certain day and that if default is made and continues until a cer- 
tain further date, the lease is forfeited the clause is not a Hensley 
and there oan be no relief against forfeiture. 


A tenant who omits to make any tender of the rent due by him or fails 
to pay the same into Court and pleads payment unsuccessfully can- 


not claim relief against forfeiture of his lease for non-payment of 
rent, 


The maxim “ He who seeks equity must do equity” is applicable even 
apart from the Transfer of Property Act. 
Narayana Kamts v. Hand Shetty sis ae 


>.. eae 


2. 








Permanent lease-—Covenant by lessee to pay rent— 
Days of grace allowed—Lease to be cancelled on default—Forferture—No 
reliof—Transfer of Property’ Act, 8, 114. 


Where a lease creating a permanont tenancy in the lessee provided 
that the lessee should pay the rent on certain day in every year, 


that he should be allowed 3 months’ grace after tho due date and: 


that, failing payment within that time, the lease should be ean- 
celled :— 


Held that no relief could be given against forfeiture fur non-payment 


of rent. 
Narayana Kantt-v. Handu Shetty, 15 M. L. J. R. 210 followed. 


Even under 8.114 of the Transfer of Property Aot, the exercise of a 
Court’s discretion to relieve against forfeituro for non-payment of 
rent will depend upon whether a period of grace was allowed under 
the lease and if so whether such period was reasonable, 


Narayana Naieka v. Vasudeva Bhatia... 


see one 


3. —— Tenants for a term of years—Letting into possession— 
Obligation to surrender on the empiry of term—Tenant’s right to set up 
jus tertu-—Estoppel. 


A tonnant is estopped from disputing the title of the landlord who has 
let him into possession. 


A tenant who has been let into posgession by a landlord under a lease 
for a term of years is bound to surrender it to such landlord at the 
expiration of the lease oven apart from any covenant by the tenant 


bay 
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to surrender. He cannot set up 8 jus tertii in a third pergon (hating 

a title paramount) unless during the period of the tenancy there 

has been an ouster by the person having the title paramount so ag 

to determine the origial!lessor’s right “at the date of the lease. 


Usman Koya v. Ohidriamokkausa Ahoth ... ae aT “o 368 





4 — Tenants right to enclose land by wall—Interference with land- 
lord’s right—Criminal Procedure, S. 147—Dispute concerning right of use 
—Right of use by a person other than the one in possession. 


The enclosing by a tenant of agricultural land in his ocoupation with 
o wall instead of hedge is not prima facie an interference with the 
Jandlord’s rights. 


Obiter .—A dispute “ concerning the right of use of any land” exists 
within the meaning of S. 147 of the Oriminal Procedure Oode (V. 
of 1898) although the user may be by a person in possession of land, 
S. 147 of the Criminal Procedure Code is not to be confined to the 
case whore a dispute likely to cause a breach of the peace oxists 
concerning the right of use of any land by a person other than the 
one in possession of the same. 


Arunachallam Chettiar v, Chidambaram Ohettiar 
Legal adviser and client :—Ses Evipancz. 
Logatee -—See Ouna Esrares Aor. 
1. Limitation —See RYOTWARI TRNUBE. ` 


2. —-——-—— Pronote in guardian s name—Benamidar—-Disability of ward 
—Payec or holder of Negotiable Instrument. 


Where a mother who is the guardian of her infant son lends money 
out of her son’s estate bus takes the promissory note in her namo, 
limitation runs againet her, and the minor not being the payee or 
holder of the note cannot claim exemption under 8. 7 of tho Limi- 
tation Act. 

A benamidar or trustee who takes & promissory note in his own name 
is the only person entitled to sue upon it and is the person entitled 
to the possession thereof and not the cestus que trust—Ganapatht 
Natkar v. Saminatha Pillai, 7 M. L. J. R. 64, dissented from. 

Ramanuja Aiyangar Y. Sadagopa Aiyangar a wie 249 


3. ~mm Regulations IT of 1808 and II of 18U6—Act XIV of 1859— 
Lease by widow having no estate—Cause of action. 


Under Regulation II of 1808 or Act XIV of 1859, time ran from the 
date when the cause of action aroge. 





KX. was the original owner of certain propertioa, Ile diod leaving a 
widow H. The latter under an authority of adoption given by hor 
husband K adopted G, who in turn executed an Anumatipatram 
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Limitation—(Continued). 2) Pages 7 
. suthorising his wife B to adopt and died shortly afterwards. While 
H was in possession, H granted a patni lease of certain properties 
inherited by B from her husband to respondent's ancostor in 1887. 


In 1846, B adopted appellant’s father who attained his age in 1856. 
In 1897, long after the death of B and appellant’s father, appellant 
as the latter's heir and successor sued to recover possession of the 
properties comprised in the patni :— 


Held, (1) that assuming the patni lease was void, the suit was barred 
by limitation under Regulations II of 1803 and H of 1805, 
as the period ran from the date on whioh the patni was 
granted 5 < 

and (2) that if the patni was only voidable by B’s succeszor, the 
right of action arose on the adoption of the appellant’s 
father and time ran against the latter from the date when 
he attained his majority. 


Banomals Roy v, Jagat Ohandra Bhowmick sea ave .. 267 


4 8. 4 Every sutt”— Whole or part—Admission of claim as 
to part—Plea of limitation in second appeal relating to portion not admitt- 
ed but decreed—Plea going to the root of the whole claim. 


Where a decree has been based partly upon the admigsion of the 
defendant and partly otherwise and the appeal is only as to this 
latter part and there is no appeal from the part of the decreo 
passed upon admission, it is not open to the appellant to raise for 
the first time in second appeal a question of limitation, if such 
question will also relate to the claim under the deoree not appealed 
against. 

The obligation cast upon a court to dismiss a suit or an appeal under ` 
8. 4 of the Limitation Act is only in cases where it is in a position 
to dismiss the whole claim or suit. Alk+munnsssa Khatoon V. Syed 
Hossein Ali, 6 O. L. B., p. 267; Raghunath Singh Manku v, Pareshram 
Bahata, I. L. R., 9 O. p. 635 followed. 


Kandasami Chetty v. Annamalat Ohetiy .. aot ee 403 


Ss. 7, 8 and Schedule II, Article 21, Act XXII 
of 1855—‘ Representatives,” meaning of—Nature of right conferred 
by Act XII of 1855—Nature of sutt—‘ Joint claimants," meaning 
of, in 8. 80f the Limitation Act—One of several persons beneficially 
entitled to compensation being +major—Suit by a minor beneficiary 
after ons year—Bar of limitation. 





The relations of a person whose death was caused by the wrongful 
act of another could not, prior to the enactment of Act XIM of 
1855, olaim compensstion on account of the death. Such'a right 
to claim compensation was conferred by-Act XIII of 1855. i 


. 34- 
Limitation—(Continued). - "Page. 
It isnot correct to sey that the term “ representatives” as ugeg 
in 8. 1 of Act XIII of 1855 has no application to Europeans and 


Eurasians, nor is it correct to say that it includes all the “ heirs” 
of the deceased. ° 


It means and includes all or any one of the persons for whose benefit 
a suit under the Act can be maintained. 


Only one suit is allowed to enforce the claims of all the persons 
beneficially entitled, and in such suit the rights of each and every 
one of them shall be adjudged and adjusted by the Court. Such 

‘suit may be brought by the executor or administrator of tho 
dece&sed, or where there is none such or where such executor or 
administrator fails or is unwilling to sue, the suit may be brought 
by and in the name of the representatives of the deceased. 


The right of the beneficiaries to compensation is a right distinct 
in each so that the beneficiaries sre not entitled to claim com- 
pensation jointly but are entitled toolaim relief severally in 
respect of the same cause of action. 


Where of several beneficiaries entitled to claim compensation under 
Act XIII of 1855 some are under no disability while others are, 
the latter will not be entitled to claim the benefit of 8.7 of the 
Limitation Act and are neither “joint creditors” nor “ joint 
claimants” within the meaning of S. 8 of the same Act, so that a 
suit brought by persons under disability under such circumstances 
will be barred if brought more than one year after the acornal of 
the cause of action. 


The term “ joint claimants” in 8. 8 of the Limitation Aot is used with 
reference to persons whose substantive right is joint or who possess 
the same identical substantive right and not to persons whose 
rights are distinct and different. 


Johnson v. Madras Railway Company ... ace Ses ww. 868 


6. —— S. 12—Tims requisite for obtaining copies. 

Whore the Lower Court was closed for the recess, but the appellant had 
prior to guch closing some 80 days to apply for copies and failed for 
no reasonable cause to do so and applied for copies after the appeal 
‘time was over, but on the 1st day of the're-opening of the Lower 
Court after the Midsummer recess and the second appeal was filed 
on the first day of the re-opening of the High Oourt, the time 
during which the Lower Court was closed could not be excluded ' 
under §. 12 of the Limitation Aot, astime requisite for ean! 2 
copies. 

` Gopal v. Sadaram, LL. R, 25 B. 584, and Paridharinath v, Shankar, 
L L. R., 25.B. 586 distinguished. 


Yencata Rao v. Ve? katachellam Chetty a eve ‘ie aw» 108 
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Limitation—(Oontinued). i ves Page, 

7. — Art 91—Sham sale-deed, cancellation of—Period -of limi- 
tatfon—Owner apprehending injury—Date of sale-desd not material— 
Specific Relief Act, 8. 39. 


Where a parson executed a sham salo-deed in fdvour of his illegitimate 
sons and the possession of the property remained with him and he 
did not apprehend any injury from the sale-deed until the illegiti- 
mate sons claimed a title by ownership :— 


cis (1) that the cause of action for cancelling the sale-deed 
accrued only when tho illegitimate sons set up 8 title 
by ownership on the strength of the sale-deed ; 

(2) that the executant had therefore, under Art 91 of the 3 
Limitation Act, three years from the date`of the asle- 
deed to set aside the deed ; 

and (3) that the facts entitling a plaintiff to have an instrument 

cancelled or seb aside within the meaning of Art. 91 
of the Limitation Act are those stated in S. 39 of the 
Specific Relief Act (I of 1877). 
Singavappa v. Sanjivappa ose ow oe ose one 
Art. 116 —See Transrer or Prorarty Act (1). 
182—Government— Payment by one shareholder—Oharge 
—Limitation for suit to enforce charge—Plaint not stumped—Subsequent ~- i 
payment of stamp duty—No fraud—Proper plaint from date of presentation, 

A shareholder paying the entire Government revenue due on land: has 
a charge on the land for the amount so paid to the extent to which 
he ig entitled to contribution from the other shareholders and a mit 
to enforce such chargo is governed by Art. 182 of the Limitation 
Act XV of 1877. 

Rajah of Vizianagaram v. Somasekhara, I. L. B., 26 M. 686 followed. 

Where stamp duty is paid Ly order of Oourt subsequent to the pre- 
sentation of plaint, auch payment relates baok to the date of presen- 
tation and the plaint must be treated as a proper one as from that 
date in the absence of any evidence to show that there was fraud 
in putting in the plaint without stamp. 

Skinner v. Orde, I. L, B., 2 A. 241 referred to. 

Alayakammah v, Subbraya Gowndar vet on ow 219 

— Art. 149—" By or on behalf of the Secretary of Btate"—Suit 
by quit-rent pattodars from Govermment—Land tenure—Ryotwar holder— 
Government's right to put an end to the tenure, 

A ryotwar holder is entitled to hold the lands so long a ho pays the 
revenue properly Jeviable from him;and in default he can be 
ousted only on legal process taken under Madras Act II of 1884. 

The Government after having once granted the lands to one person 
cannot subsequently take them away from him otherwise than” 
by process taken nnder Madras ActIT of 1864 and- grant afresh . 
patta to another. -> 








228 





B8. — 





10. 





ifs 


ah : < fi S| ae ae 


Art. 149 is not applicable to a suit bronght by a private pagans on 
the strength of a patta given to him by Government, 


The _ Municipal Commissioners v. Sarangopasi Mudaléar, I. L. R., 19 
"M. 156 followed. 


Maharajah Jagadindra Nath Bahadur v. Rani Hemanta Kumari Debi, 
L, R, 81, I. A. at p. 207, 


Sankaran Nambudri v. Thalakat Mahamed Sa i ob 


11. ————-—, Art. 175.—Respondent in Second appeal, death 
of—Application to bring in legal representatives—Limitation—Otvil 
, Procedure Oode, Ss, 868, 582, 587, 

Attfole 175 C.of the Limitation Act applies to the cage of an applica- 
tion to bring in the legal representatives of a deceased respondent 
in second appeal andis not confined to cases coming within 
S, 868 or Ss. 868 and 682 of the Civil Procedure Code. 


Añ application that is authorized hy 8. 587, ©. P. C., to be made 
mder Se. 868 and 682, O. P. C., is an application under 8s. 368 
and’ 587, O. P: C. 


Narasimham v. Mohamud Valizutla Sei wee re ane 








12. ~=, Art 1'79—Application for execution—Applica- 
tion to revive a pending one—Order in aid of execution. 
An order that the property to be sold being ancestral the papers 
should be sent to the Collector for completion of the sale proceed- 
ings is only an order in aid of execution and does not finally dis- 


pose of the execition. 


Where upon an execution application objections raised by the judg- 
` ment-debtar were disallowed by the first Court but allowed in the 
High Court, and in the meantime the exeoution was struck off for 
default of prosecution, and on appeal to the Privy Council from 
‘ the order of the High Court, exeontion was allowed and the decree- 
holder thereupon filed an application to revive the former execu— 
tion :— 
~- ' Held, (1) that the application was in form and in substance an appli- 
cation to revive and carry through a pending execution 
suspended by no act or default of the decres-holder; 
and (3) that the said application not being one to initiate a new exe- 
cution was not barred under Article 179, Schedule TI of 
the Limitation Act. 
` Shaik Kamar-ud-din Ahmad v, Jawahir Lal 
Madras Regulation XXV of 1802 -—See Hinpvu Law (4). 


Mahomedan executor, position of :—See PROBATE AND ADMINISTRA- 
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1. Mahomedan Law—Religioxs and charitable purposes—Gift substan: | 
» 


2. 
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tialby Jor family benefit—Adverse possession, 


Where the object of a deed was apparently to keep the property for 





the benefit of the executant’s family intact without any partition, 
ĉo., and the deed made the property wakf in favor of the surviving 
executant and after his death in favor of the descendants (genera- 
tion after genoration) of the executante, their servants and the 
poor, and the bulk of the property was not affected by any 
religions or charitable trusts, the transaction was a mere cloak 
for the benefit of the family and there was no valid wakf. 


Where s father isin possession, his children claiming ag heirs of 


Page. 


their mother will not be barred unless the father’s possession has «| 


been adverse to the mother. 
Munawar Ali v. Rasta Bit 


—-———Right of representation—Grandchildren eacluded by uncles 


and aunts—Missing heir—Share reserved—Evidence Act, 8. 108—Auward 
~~ Evidence. 


According to the Mahomedan Law, when children predecease tho 
father, the children of such children are excluded from the inheri- 
tanoe by their uncles and sunta. 


According to Mahomedan Law a sharo ought to be reserved for n 
missing heir, 


TETE TE claiming the estate of his pinia who had other 
sons must show that his own father survived the grandfather and 
where the father left his place of residence in 1870 and was lasb 
heard of in 1886 or 1887, the burden onder S. 108 of the Evidence 
Aot would be on tho grandson to show that his father survived the 
latter’s father. 


An arbitrator's award and proceedings had thereunder reserving a 
share for a missing heir and his children would not be an admis. 
sion on the part of the other heirs or a finding by the arbitrators 
that the missing heir survived his father. 


Moola Cassim v. Moola Abdul Rahim 


Mahomedan Will :—See PROBATE AND ADMINISTRATION Act. 
Maintenance, rate :—See Hinpu Law (4). 


Maxim “He who seeks equity must do equity” — see LANDLORD 
anp Tanant (1). 


Measure of damages for not collecting money on value Payable 
insured article :—Sce Posr Orrice Act. 


Mesne profits —See Duep.(3),. ; fe fe alates 


3 eed 


- Claim for :—See Orvit Procure Cons De 3 ss, 
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Minoz—Compromise by guardian of a doubtful claim—Estoppel. fo E 

A bona fide compromise by the guardian of a minor in settlement of 

a real existing dispute to the property in which the rights of the 

parties were umcertain and by which compromise the minor 

beoame entitled to half of the property is binding on the minor ; 

and the minor cannot afterwards turn round and repudiate the 
compromise so, far as it went against him, 


Quere :—-Whether a claim as an illatom son-in-law to & person who 
had sons of his own body at the time of marriage is maintrinable ? 


Malla Reddit v. Asawaratha Reddi St a eee u 
Misjoinder See CONTRIBUTION. 
:—See Retiaious EnpowMents (5). 


1. Mortgage—Release of part of security—Arrangement as between morte 
gagors—Mortgagee’s rights. 

An arrangement between one or more of several mortgagors and the 
mortgagee wheroby the former are released from their liability 
under the mortgage in conseqnence of payment of a portion of the 
debt or otherwise, does not affect the mortgagora who are not 
parties to the arrangement if their right as against the co-mort- 
gagors is likely in any way to be prejudiced thereby, Á 


Ifall the mortgagors make a partition, whether by mutual consent 
or by decree of court, and agree with one another that each is to 
be responsible only for his share and that the portion of the mort- 
gaged property to be allotted to each shall bear that much only 
of the debt, it will be competent to the mortgagee, should he be go 
minded, to avcept this arrangement as between the mortgagors 
and validly release each mortgagor on payment of his quota of the 
debt and proceed against auch of them as might make default in 


payment, 


Mahadaji Hari Limaye v. Ganapatshet Dhondshet, I. L, B.,15 B. 257, 
Hari Kissen Bhagat v. Veliat Hossein, I. L EB., 80 O. 755, referred tp. 
Veneatachella Chetty v. Srinivasa Varadachariar sa eae 


» Suit by one of two mortgagees for the amount due to him- 
Matintainabtlity— Decree, form of. 

One of two morigagees can sue for recovery of his share of the 
mortgage money claiming to be severally entitled thereto, implead- 
ing hig oo-mortgagee as defendant, ‘fhe should be unwilling to 
join him as plaintiff, The decree in such cases should direct that 
the money realized by sale of the properties should be paid to the 
two mortgagees in due proportion to the sums due to them. 
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Mortgage—(Continued). : : ony 
3, —*..—- :—See TRANSFER or Property Act (2). 
Mortgage-decree—Direction that defendants are not personally liable—Sale 

of property not mortgaged, valid. A 


A decree directing that the defendants do pay to plaintiff asum named 
within a certain time, and that in default certain mortgaged property 
be sold,is one whichis capable of execution against the other pro- 
perty of the defendants, althocgh there may be a direction in such 
decree that the defendants sre not personally liable for the desres. 
A salo of such other properties held in execution of auch docreo is 
valid. 

Afuthana Kone v. Kumarasami Pillai ae as we? tee 


Mortgage decree is a money decree within 8. 258, C. P. O:—See 
Orvit Proogpure Cops, (9). 

Mortgagee vsufructuary—Failure to gwe possession by morigagor— 
Interest—Shebast of an endowment—Proceeds of endowment—Successor 
by appointment—Haintainability of suit. 

Where out of the income of an endowment money is lent on mortgage 
to a person by the Shebait of the endowment, the person appointed 
by the latter as his successor in the shebsitship is entitled to sue 
the debtor for the recovery of the loan. 


Where a mortgagoe stipulates that in default of his being pub into 
possession he will charge interest at a certain rate, the mortgagee 
will be entitled to.interest. 


Bishambhar Das v. Drigbizat Sing aay oe w vee 


Native Christians—VJoint living— Senior member—No status of managing 
member of Joint Hindu family—Authority to borrow—Agency. 
Native Christians living together as a family and governed by the 
Indian Succession Act X of 1805 cannot be treated as members of 
a Joint Hindu family and the senior among them managing the 
affairs of the family, cannot have the status of a manager so as to 
have the powers which are conferred by the Hindu Law upon a 
manager of a Joint Hindu family. 
In the absenoe of agency one member who is a native Christian can- 
not have authority to borrow on the credit of others living with 
him so as to bind the estate of such other. 


Appave Udayan v. Busai Udayan bea 


Negotiable Instruments, Assignment of —Validity—Re-indorsement, 
necessity for—Agent’s signature, whether on behalf of firm—Oral evidence, 


A negotiable instrument can be assigned otherwise than by endorse- 
ment. 


A promissory note, whethor negotiable or not, is nevertheless a chose 
. in aotion and is subject to the incidents attaching -to.it in that 
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Negotiable Instrumonts—(Continued.) 


aspect, 80 long ag the rules of the law merchant are not departed. 


from. The roles in regard to choses in action prior to the Negotiable 
Instruments Act donot cease to be any the less applicable to 
them by the passing of the Act unless its provisions, expressly or im- 
pliedly, affect those rules. The Act leaves untouched the rules of 
” general law which regulate the transmission of bills by act of law 
~ and their transfer as choses in action or chattles according to the 
general law. The absence of saving provisions m the Indian Act 
` similar to those contained in the English Act does not warrant 
the view that the Act abolished rules previously established, even 
thongh they are in no way inconsistent with any of ite provisions. 
Pattat Ambadi Marar v. Krishnan, I. L. B., 11 M- 390 and Abboy Chettt 
v. Rumachandra Rau, L L. R., 17 M. 461 declared overruled by 
Mahomed Khumaralt v. Ranga Rao, I, L. B., 24 M. 664. 


Where a prior indorsee takes up a note on payment, it is not necessary 
that the note should be ro-indorsed to him in order to enable him 
to sue uponit. The possession of a note by the maker or by the 
payee or by any subsequent indorsee is prima face evidence that 
he is the true and lawful owner thereof and that he has acquired 
the full title thereto. Ellsworth v. Brewer, 11 Pick. 820 referred to. 

The question whether an agent signed for himself or on behalf of the 
(principal) firm is one of fact to be determined with reference to 
the evidence in the case. The reception of parol evidence in regard 
to such a matter is subject to much the same rules as govern 
written contracts generally. C. R. P. 401 of 1908 and Castrique 
v. Buttigieg, 10 M. P. C. 93 referred to. 


Muthar Sahib v. Kadir Sahib... i nee one oo 
Negotiable Instruments—See Lumrarion (2). 
Non-joinder :—See Transrar or Prorsery Aor (1). 
Oral evidence See NUGOTIABLS INSTRUMENTS, 


Ondh Estates Act Iof 1869, S. 22—Legates before Act—Power of 
holder to surrender by sanad and accept new one on new terms—~Line 
of imhersiance—Not recognised by Hindu Law—Power of Government to 
create—New case—Practice, 

A person holding an absolute estate with power of alienation can sur- 
render his estate to Government and get from the latter a sanad 
under which the ` estate is descendible tothe nearest male heir 
by primogeniture. 

By Act XV of 1895, the Crown Grants Act, it is open to the Govern: 


ment to transfer property to a Hindu so as to be descendible in a 


line of inheritance not known to the ordinary Hindu Law.. 


A legatee who succeeded as such before the Oudh Estates Act I of 
1869 is not legates within the meaning-of §. 22 of the said Act. 
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Orfdh Estates Act—(Continued). . 

Where a claim by the plaintiff, the widow of the last holder, was 

” met by the latter’s consin who was also his natural brother by the 
answer that females were exoluded by custom and that succes- 
sion was governed by 8. 22 of the Oudh Estafes Act, lof 1869, 
according to which the brother was entitled to {the inheritance 
preferably to the widow, and both these objections were overruled 
by the Courts in India and the Conrts on appeal to the Privy 
Council claimed title under the rules of succession presoribed in a 
sanad taken by a prior holder, the question was allowed to be 
raised as both the Courts in India considered the grant of the 
sanad and its lega) bearing on the rights of the parties, and the res- 
pondents were not taken by surprise although no specific isasye was 
raized on the point. 


Indra Bahadur Bing v. Raghubans Kunwar ous one 


Partnership—Sutt for account by one partner—No prayer for dissolution or 
winding np. 
An action oan be brought by a firm against one of the partners to 
account fora certnin sum of money received by him, without bring- 
ing a suit for dissolution of the partnership, under circumstances 
which render it equitable to allow such a snit to bo preferred. l 


Jagadisa Atyar v. Kuppusamy ... ads eo 


Post Office Act, 8. 34—Value payable insured article— Article delivered by 
Post Office, but money not collected—Breach of contract~-Measure of 
damages—Clasm cognisable by Court of Smalt Oauses—Liability of 
Secretary of State. 


Where a person sent an article through the Post Office as a value 
payable insured article after paying the necessary fees and the 
article is delivered to the addressee, but the money was not re- 

, covered from him :— 

Held, (1) that the transaction amounted to a contract by which the 

Post Office came tho agent of the sender for the collec- 
tion of money ; 


(2) that if the Post Office failed to collect the money when the 
article was delivered, there was a breach of contract for 
which the Post Office (viz, the Government) was liable 
in damages ; 

(3) that the effect of the proviso to S. 34 of the Indian Post Office 
Act, 1898, was that the Post Office did not guarantee the 
collection of the money, but that the proviso did not 
absolve the Post Office from the common law liability to 
pay damages for delivering a parcel: without collecting 
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Post Office Aot—(Continued). 


(4) that the measure of damages was the value of the article 
: sent’; » e 


and (5) that the snit for recovery of such damages was not one which 
was maintainable against the Secretary of State and was 
cognizable by a Oonrt of Small Canses. 


Muthu Rangaya Chetty v. The Secretary of State for India... © na 


Power of Government to create :—See Oun Estates Act. 


Practice—Partios—Worshippers, joinder of, in suit for declara- 
tion, possession and damages —Ses Rgticious Enpowmunrs (5). 


Principal and Agent :—See Estoppet (8). 


1. Privy Council Practice—Leave to appeal—Non-eapression of any 
by the lower Court as to appealability—Privy Council Practice. 

Where a statute confers on the Provincial Court the power of allowing 
an appeal to the Privy Counoil, the Provincial Court is bound to 
exercise ite judgment and consider whether any partioular oase is 
appealable or not beforeit grants leave. Where the lower Court 
had carefully avoided expressing any opinion on the question of the 
competency of the appeal and had granted leave, leaving the 
question of competency open, their Lordships dismigsed the appeal 
as incompetent. 


Gillet Company, Limited v. Inumbsden —... ave sie sie 


2. :—See Hinpu Law ($). 


3. —————— See Privy Counc, 


Probate and Administration Act, V of 1881, &s.°4, 12, 59, 88, 
90—Mahomedan will— Willinvalid as to two-thirds—LHffect of. probate 
—Res-judicata—Ctvil Procedure Code, 8, 18-—Probate proceedings not 
in evidence—Mahomedan exeoutor, position of-—~Testamentary jurisdiction 
of Supreme Court and of High Court under Oharter—Title to property 
Estoppel by probate. . 

Where the testatrix, 2 Mahomedan purdanashin lady, by her will 
purposed to release her claim for an account against her manager 
who was in a confidential relation to her and to confirm her prior 
gifts to the same person and probate of the will was obtained by 
the Adminiatrator-General (who was set in motion by the manager 
and upon his giving indemnity) after caveat by the heir of the tes- 
tatrix, in an action by the latter against the manager for setting 
aside the gifts and for account ‘released under the will. 


Held, (1) that even if the parties were the same and the matters now 
in question could be in issue in the probate proceedings 

- and -could become res judicata within the meaning of 8, 

18, 0. P. C., by the probate and the proceedings which led 
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Probate and Administration Act—(Continued.) 


? to the issue of probate, the plea of res-judicata could not 
‘prevail in the absence in evidence of the probate- proceed- 


Ings ; . 


(2) that @ person who claimed adversely to the will was not 
estopped by the probate from saying that the gift and 
release was obtained by undue influence or that the tes- 
tatrix did not know her rights when making the will by 
which she purported to release her claims and was,there- 
fore, not estopped from claiming relief on that footing ; 


(8) that the effect ofthe probate according to the Att was to 
vest the property in the exeoutor (Ss. 4, 88) and to make 
the probate conclusive as to his representative title 
against the debtors of the deceased testator and persons 
holding property of the ssid testator (8. 59); 


(4) that the probate had not the effect of preventing persons 
claiming adversely to the will from saying that the exe- 
cutor was è trustee for them as regards a portion of the 
property ; 

(5) tbat as a Mehomodan could not validly bequeath more 
than @ third of his estate, the executor was a bare 
trustee for tlie heirs as to }, and an active trusteo ac- 
cording to Act V of 1881 aos-to } for purposes of the 
will (and for boneficiaries under the.will), and -that the 
probate was no auswer to the olaims of heirs for re- 
covery of §rd of the estate when they showed that the 
prior gift and release was obtained by undue influence 
and that the testatrix did nob fully understand rights 
and the nature of the transaction ; 


Testamentary jurisdiction was first given to the Supreme Court, as a 
branch of ecclesiastical jurisdiction. 

In the cage of the High Courts, the successors of the Supreme Court, 
the testamentary jurisdiction was not given by the Charters as a 
branch of ecclesiastical jurisdiction and was not made dependent 
upon the law administered by English Oourts. 


Under the system as administered by the Supreme Court, the English 
rule as to the necessity of probate was not applied to Hindu and 
Mahomedan wills, and the Hindu or Mahomedan executor took no 
title to property merely aa such by virtue of the probate. 


In the osse of Mahomedan execntors, such a title to property was 
created for the first time by the Probate and Administration Act 


Kurratulain Bahadur v, Abbas Hussain Khan - ,.. setae” ale 
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‘Proceeds of endowment, SUCCOssor :—See MORTGAGEE Usurgvcrvarn 


Professional misconduct :—See EVIDENCE. 


Pro-note—Suit on original cause of action when maintainable 
—Pro-note when itself the sole cause of action. 


When & cause of action for money is complete in itself, whether for 
goods sold or for money lent or for any other claim, and the debtor 
then gives a bill or note to the oreditor for payment of the money 


Page. 


at future time, the oreditor, if the bill or note is not paid at - 


maturity, may sue on the origina] consideration, provided he has 
not endorsed or lost or parted with the bill or note under such 
circumstances as to make the debtor liable upon it to some third 


person. 


But when tho original cause of action is the bill or note itself and 
does not exist independently of it, there is no canse of action for 
money lont otherwise than upon the note itself, and @ suit is not 
maintainable otherwise than on the bill or noto. 


Shikh Akbar v. Shikh Khan, I. L. B., 7 C. 256 followed. 
Pothi Reddi v. Velayudasivan, I. L. B., 10 M. 94 distinguished. 


Veeraraghavayya v. Ramayya 


Puisne incumbrancer’s right on gaat of prior mortgage :— 
Sce TRANSFER OF PROPERTY Act (2). 


Re-endorsement, necessity for—Negotiable Instrument :—See 


NBGOTIABLE INsTRUMENTS. 

Registration Act, S. 1'7—Right to manage temple and endowments—No 
“Gmmoveable property” —Sufficiency of description—Part good—Regtstra- 
tion as to part. 

The right of a manager of a Hindu temple even though involving the 
holding of immoveable property forming part of the endowments of 
the temple is not immoveable property within the meaning of the 
Registration Act. 

A document transferring among others the right to manage a 
temple and its endowments is sufficiently deseriptive if it mentions 
the name of the temple, its sitnationr, the extent of the lands and 
the registry. 

Where the description is sufficient as regards some, although 
defective as regards others, the refusal to register the document 
with reference to the portion as to which the description is sufficient 
is bad. 

Kesata Pillay v. Kannusawmy Pillay... es tas “He 

Regulations II of 1803 and II of 1805 :—See Lnntarion (8). 
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1. Religious Endowments Act, XX of 1863—Duties of Commitiee— 
Appointment of manager—Business done by ctrculation—Validity. 


The Committee os a body constituted undey statutory authority 
shonld, in the absence of specific provision in the statute, follow as 
practicable in the transaction of its business the usual procedure 
adopted by public bodies entrusted with duties moro or less -of a 
public character. 

The Committee should, therefore, ordinarily transact its more import- 
ant business (such as the appointment of a trustee)at a meeting 
held after due notice to the members. 

But the Committee should not be lookod on strictly as a corporation 
Bo that all the technical rules applicable to such bodies in England 
should not be applied to it. The transaction of such more import- 
ant business otherwise than at a meeting is, therefore, not void and 
ig capable of being adopted and approved of by other members who 
may not at first have agreed to it. 

Semble:—The exercise of minute control by the committee over the 
details of the manager’s action in administering the trust is hardly 
consistent with the respective responsibilities imposed on the trustee 
and the committee by Act XX of 1868. 

Prima facie it is the duty of a paid trustee to keep the accounts of 
the trust or at least to supervise the keeping of such accounts. 

Where on papers being sont in circulation three members of the com- 
mittee gave their votes to the defendant for his appointment as 
manager and two others did not then assent but subsequently 
accepted his appointment :— 

Held, that the defendant was validly appointed. 


Subba Naidu v, Gopalaswamy Naidu at “ie we 7 185 


2. B. 3 :—DurGA Sus JADAINISHIN. 


3. 

&. Religious Endowments Act, B. 18—Mere perusal of application 
—Application for sanction against several trustecs—General no specific 
charye— Material irregularity—Ctvil Procedure Code, S. 622, 

Under S. 18 of the Religious Endowments Act (XX of 1868), the Civil 
Judge is entitled to determine a petition under that section for 
removal of trustees, &c., merely on a perusal of the same. 

Whero one application is made against several trustees the appli- 
cation should clearly set forth the charges and the nature of the 
charges made againt each of the trnstees. 

Where a general petition is made against several trustees and no 
specific charge is made against each individual trustee, a judge 
granting sanction on such petition acts with material irregolarity; 





S, 9:—See TENPLE COMITTER. 
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Religions Endowments—(Continued). Page. 
and such sanction will be set aside under S. 623, C. P. C. if the: 
irregularity should materially prejudice the trustees. 
Chinnathambt Sahgb v. Muhammad Ghouse n ase ae 221 
B Religious endonoments—Trust—Oieation of ag- 
diticnal trusteeship by hereditary trustees—Validity—Practice—Parties— 
Worshippers, joinder of, sn sust for declaration, possession and damages— 
Misjoinder. x 
The hereditary trustees of`a temple have no power to add to their 
number, by taking in other people ag additional trustees, even 
though it be highly beneficial to the trust to do go. 
. 





Persons interested as worshippers in a publio religious institution 
may be added ag parties to a guit instituted by a trustee on behalf of 
the institutioa against third parties acting to the injury of the 
institution, if, in the opinion of the Court, such joinder is called 
for in the interests of the trust. 


Narayanasami Gurukkal v. Irulappa, 13 M. L. J. R. 355 and Jeyan- 
varu v. Durmagarula Dossji,4 M. H.C, R. 2, followed. 


Even thongh the joinder of certain persons in their capacity as addi- 
tional trustees as plaintiffs was bad, their Lordships allowed their 
names to stand on therecord on the gromd they were interested 
in the institution as worshippers, but struck out the names of those 
additional persons from that portion of the decree which gave them 
along with others possession ond damages as prayed for in the 


plaint. 
Chidambaram Chettiar v. Sri Rangachariar Ss ie we 475 


6. Religious Endowments—Kattalaigar’s right to subscribe 
solely -—See Orv Procrpurz Cons (5). ; 

Remand improper, effect of setting aside :—See Givi PROCEDURE 
Cope (21). 


Romand order improper —See Cryin Proogpunx Cope (21). 


1. Rent Recovery Act (Madras) VIII of 1865, 8s. 1, 3, 38, 
39—Madras—iIntermediaie landholdere—Right of superior landholders 
to sell defaulter’s interest—Oulitvating tenant. : 


An intermediate landholder liable to pay rent to a superior landholder 
.may be proceeded against under Ss, 38 and 89 of the Madras Rent 
Recovery Act (VIIIof 1865) for arrears of rent, 8s. 38 and 39, 
directing a tenant’s interest in land to be sold for default of pay- 
ment of rent of the current year is not confined to cases where the 
tenant proceeded against is a cultivating tenant to whom 8. 8 is 
applicable. 
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Rent Recovery Act— Continued). ° 
- The effeot of the reference in 8. 38 to landholders mentioned in 8. 3 is 
eto exclude landholders falling under 3nd para of 8. 1 (f. e., ryotwari 
holders) from the benefit of the provisions in 8s. 38 and 39. 


Nallayappa v. Ambalavana, I. L, B., 27 M. 470°discussed. 


Muthusams Pillai v. Arunachellum Chettiar oe wae vee 


S. 11—Ryot having permanent occupancy rights 
Improvements effected by ryot at his expense—Custom to enhanca rents 
~~Validity—Payment for a number of years—Implied agreement—No 
consideration—Right of ryot to sink wells —Permission of landlord— 
Oustom—Decision on preliminary point—Proper time for High Court 
to questtoa correctness. . 








Per Subrahmania Aiyar, J. :—A. custom that s landlord may enhance 
rents for improvements effected after Act VIII of 1865 by a tenant 
at his expense is not valid. 


Gopalasams Chettiar v. Fischer, 16 M. L, J. B., 14 followed. 


Payment for a number of years at an enhanced rate may imply an 
agreement, but such agreement is not enforceable if not supported 
by consideration. 

‘ A ryot having a permanent tenure (in his holding) of the character 
deacribed in Venkatanarasimha v, Kottayya, I. L. R., 20 M. 299, has 
a right to sink wells in the holding even without the permission of 
the landlord, and a custom for the tenant to obtain such consent 
ia bad if not as unreasonable at any rate os inconsistent with 8, 11 
of the Madras Rent Recovery Act. 


Per Moore, J.:—Where the court of first instance decides a suit on a 
preliminary point and the appellate court reverses the decision on 
such point and remands the snit for disposal on the merits, the 
proper time for the High Oourt to consider the correctness of the 
.devision on the preliminary point is in second appeal, if any, pre- 
ferred from the deoree after remand, 


Arumugam Chetti v. Venkateswara 





8. 11—Tenani’s improvements before Act—Right of 
landlord to levy enhanced rent—Implied contract, 


Jn suits involving disputes regarding rates of rent, 8.11 of the Rent 
Recovery Act lays down the rules which are to be observed by the 
courts in deciding such disputes :— 


(1) Contracts, express or implied, should be enforced. 


(2) Incase of no such contract the money assessment, if 
any, fixed in fields in districts or villages surveyed by 
the British Government prior to Ist January 1859 must 
be considered the proper rent, 
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Rent Recovery Act—(Conitnued). 
(8) Ifthe above two rules do not apply, then local usaga, 
governs. ` j ° 

Tt is not open to the landlord after the passing of the Rent Recovery 
Act to tax improvements made by the tenant at his own expense 
and before the passing of the Act unless there has been a contract 

express or implied to pay for the same. 


Where a tenant had been paying for a longtime prior to the Act 
enhanced rent in consequence of improvements made by him prior 
tothe Act, an inference wonld be raised that a contract to pay 
such rent existed and such contract could be enforoed, 


Each tenant’s contract, if any, is to be inferred from his own acts and 
es 
payments rather than from those of other tenants. 


Such a contract need rot be proved to have beon made at the begin- 
ning of the tenancy. 


Gopalasami Chettiar v. Robert Fischer ds me see 
Representatives, meaning of :—See LIMITATION Ac? (5). 
1. 
g. 


~r — Dee Crvit PROoEDURE Oone (4). 


Res judicata as between Co-plaintiff's :—Ace 
TRANSFER OF PROPERTY Act (2). 








in execution :-—See Ovit PRocepuge Cope (8). 


uea See RESTITUTION. 





3. 
4e —— m See Civ, Procupure Cone (2). 
5. 
6. 


on & question of law—Object matter different—Trustes, 
powers of—Trustes additional or otherwise, appointment of, by existing 
trustee. \ 





—ee 


An adjudication upon a point of law, though binding upon the parties 
in any future suit quoad the same object matter, is not conclusive 
even between the same parties when the subject matter of the 

- second suit is different from that of the first, Parthasaradhi v. 
Chinnakrishna, I. L. B., 5 M. 804, Venku v. Mahalinga, I. L, B., 11 
M. 398, Chimanlal v. Bapubhai, I. L. RB, 22B. 689, Vishnu v. 
Ramling, I. L. R., 26 B. 25 at. p. 30 referred to. 


In the case of truste to which the Trusts Act is not applicable, in 
the absence of a power under the instrument creating the trust or 
of some statutory provision, a trustee, as guch, has no power to 
appoint any person as trustee, either in his own place or to act 
conjointly with him. i , 

Kolandavelu Chetty v. Sami Royar XS u. se 

Resatitution—OClaim forinterest—Final adjudication as interest-—Appeal-— 
Notéce not specifying claim—Res judicata—Interest in restitution. 

Where a decree is reversed and a claim for restitution for the money 

collected under the decreo with interest is made in exeoution an 
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Restitmtion—(Continued) 
the. executing Court determines finally the rate of interest payable 
whichis the only question in dispute between the parties such 
order is appealable. 


Venkatagiri Atyar v. Badagopachariar, 14M L. 5. R., 859 distin- 
guished. 


Where upon an application for restitution which olaimed 13 per 
cent, interest on the amount to be recovered in restitution notice 


was given to the opposite party, bnt the notice did not specify ` 


that the application was for restitution or contain any intimation 
of the claim for intorest and the opposite party being ev parte 13 
per cent. interest was awarded :— ri 


Held, (1) that such order was appealable ; 


(2) that such order did not operate as res judicata so as to pre- 
vent the opposite party from subsequently claiming a 
reduction ag to the rate of intarest ; 


and (8) that interest at G6 per cont. for money to be recovered in 
restitution wus properly awardable, 
Narayana Patter v. Gopalakrishna Patter .. ‘ive i re eos 
Resumption of Inam :—See Dunca Suz JADAINISHIN. 


Revenue Recovery Act (Madras), S8. 38, Clause 5, 30.—Revenne 
Sale—Benams purchase, proof of —Estoppel—Dental of title. 
Ss. 88 and 89 of the Madras Revenue Recovery Act do not preclude 
proof of the benami character of purchases at Revenue Bales. 
Mussumat Buhuns Kowurv. Lalla Bupooree Lall, 14 M.I. A. 496, 
referred to and followed. 


Tirumalayappa Psilai v. Stoamt Natkar, I. L. B., 18 M. 470, 


Bubbarayar v, Asirvatha Upadesayyar, I. L. B., 20 M. 494, followed, . 


Narayana Chettiar v. Chokkappa Mudaliar, I. L. R., 25 M. 656, 
dissented from. ae 

Per Subrahmanya Atyar,J.—A person who is let into possession 
of property by another is estopped from denying that other’s title 
without first surrendering possession to him. 


Muthuvayan v. Samavayan ies a ioe one ask 


Rules of Practice —Conditions of sale, paras 9, 10—Purchaser required to 
bring sale certtficate—Directory--Ulira vires—Oivil Procedure Oode, 8. 813, 
Paragraph 9 of the conditions of sale by which the purchaser is 
required to bring into court two copies of a certificate of the 
sale of the lot purchased by him withina certain day’ for the 
approval and signature of the judge, is only directory and is not 

a condition of sale in the ordinary acceptation of term, 

7 l i 
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ulos of Practice—(Continued). 

d Paragraph 10 of the conditions of salo by whioh thp purphaser’s 
deposit shall be forfeited to Government if any purchaser fails 
to comply with the conditions does not apply to a oase where 
a party fails to comply with the directions given in para 9. 


If para 9 is not merely directory, then it is ulira vires as being inoon- 
sistent with S. 812, C. P. O. 


« Syed Abdul Rahiman Sahib v. Govinda Padayachi ... ais tee 


Byotwari 1 enwre.—Right of Government to construct new dams-- Flooding of 
adjacent lands—Continuing injury —Injunctton—Limitation— Govern- 
ment right to distribute water. 

Where the Government constructed a new calingula or bye-wash in 
a Government channel which fed a tank irrigating among others 
the lands of the plaintiffa (ryotwari-holders under Government) in 
consequence of which the water diverted from the channel flooded 
the plaintiff's land, the plaintiffs would be entitled to an injunction 
restraining the Government from thus flooding the lands. 


The plaintiffs would not be disentitded to such relief by the fuet that 
the constrnotion of this bye-wash was necessary for the tank 
which was fed by the channel and which irrigated the lands among 
others of the plaintiffs and there was no negligence in the construe- 
tion of the calingula or by the fact that owing to the floods of a 
certain year the level of the plaintifs lands was permanently 
lowered. 


The flow of water over another man’s lands is a continuing injury and 
8. 24 of the Limitation Act will apply to such a case. 


Per Arnold White, O. J. — 


(1) Government have the right to distribute the water of Govern- 
ment ohannela for the benefit of the public subject to the right 
of a ryotwari landholder to whom water has been supplied 
by Government to continnd™to.receive such supply as is guffi- 
cient for his accustomed requirements. 


(2) The rights of Government in connection with the distribution of 
water will not include a right to flood a man’s land by the ereo- 
tion of a new work whieh, in the opinion of the Government, is 
desirable in connection with the general distribution of water 
for the publio benefit. 


(8) Although the Government may be authorized to construct a 
work (calingnla), they must shew that they cannot do so with- 
out injuring the lands of others. 


‘ (4) The claim toinjunction in respect ofa continuing injury is not 
governed by Art. 129 of the Limitation Aob. 
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Ryotwari Tonwre—(Continued). 
> PérSybrahmania Aigar, J, :— 
(1) It is among the most important functions of Government to oon- 


stract new works of irrigation and to maintainold ones accorde 
ing to means and circumstances. 


2) The position of Government in regard to liability for da 
g mage 
caused to individuals by such irrigation works would be ana- 
logous to that of persons acting under statutory authority. 


(3) Sofar as the construction of a new work is concerned the autho- 
rity isonly permissivs, while as regards the maintenance of 
works once completed so as not to interfere with the existing 
rights of others, the authority is imperative. 


(4) Where the authority is permissive the use sanctioned is only not 
in prejudice of the common law rights of others. 


(5) To throw water on another man’s land against his will is a tres- 
pass and the party affected hasa right of action even if no 
a substantial damage is shewn. 


(8) The Government will be liable tu a ryotwari holder, where by 
the ereotion of new works his lands are flooded. 


Sankaravadivelt: Pillai v. Secretary of State for India See 
Sale of goods :—See Contract Act. 
Recondary evidence '—See Bourn CANARA Forzst LANDS. 


Secretary of State, liability of, for money uncollected on value 
payable insured article :—See Post Orrior Act. 


Senior widow, adoption by :—See Hinpu Law (1). 
Sot-off :—See Company. 
Shebait of an endowment :—See MORTGAGEE Usurnucrvary. 


South Canara—Forxest lands—Presumption of Government ownership— 
“Kumr” cultivation--Hindu Law—Muhammadan Law—Right of Btate 
to warte lands—Afadras Boundary Marks Act XXVIII of 1860—Oopy of 
copy—Secondary evidence—Evidence Act, 9. 68, 


-In the case of -large tracts of immemorial forest on the ghata and 
elsewhere in the District of South Oanara, there is a presumption of 
fact that they are Government forests, though, of course. such 
presumption may-be rebutted by proof of private ownership in 
regord to any partioular part of the forest. 


In the case of land which being rec’aimed for cultivation again 
becomes forest, the presumption is that it belongs to some private 
, owner, This presumption, however, may be rebuiteil by shewing 
that it is part of & warg that was abandoned or forfeited or 
escheated to Government or by shewing that it was not part of a 

~. . Warg but was cultivated as “\Kumri.” 2. - 
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Bonth Canara—Forest Lands—(Ooniinued). - 
“ Kumri” is oultivation of land outside a wag by felling and qurhing a 
paich of the forest, the ashes acting as manure. 
“Kumri” eultiwation does not confer on the cultivator any proprietary 
title in the land cultivated. 
’ Bhaskarappa Y. Collector of North Oanara, L. L. R., 8B, 452 approved. 
Under Hindu Common Law the immemorial waste lands of the 
country generally belonged to the raling power. 
Under the Mahomedan Law waste land wos the property cf the State, 
. Vatkunta Bapuji’s case, 12 B. H. O. Ap. 58, referred to. 
fho genéral presumption in Bonth Canara is in favor of Government 
ownership of immemorial waste lands of the district to which no 
private person can shew a title by grant or by such user and ocou- 
pation as is inconsistent with the proprietary rights of Government, 


What ucts prove such user and occupation must be determined accord- 
ing to the circumstances of each particular case. The taking of 
leaves and mauure from forests is not necessarily inconsistent with 
the title of the Government as such acts are usually permitted for 
the better’enjoyment of warg lands, Á i 

“There ïs no presumption that forest lands in the District of Malabar 
ara the property of the Orown. 


The decision in the Attapads Valley oase, I, L; R., 9 M. 187, is confined 
c inita application to Malabar. 


In the absence of any proof that the procedure prescribed by the 
Boundary Marks Act (KXVIII of 1860) was followed, a survey 
made by the Government would not bar private rights under 8, 25 
of the said Act. 


Mulpattas granted by Collectors convey a title to all lands within their 
‘ boundaries subject to the right of Government to assess such lands, 


A copy of a copy is not secondary evidence of the contents of tho 
original. 
Secretary of State for India yY. Krishnayys we oe TA 
1. Specific Relief Act, §. 39 :—See Luuration (7). 
2. ——————---———~ B. 42. —See Homo Iaw (6). 








—- §.42—Diseretionary relief—Deed sought to be set 
asides merely of evidentiary value—Adoption—Declaration of invalidity 
of adoption—Jurisdiction of Courts to dismiss vewatious suit—Inherent 
jurisdiction—Court fee—Declaratory suit as to the invalidity of a will, 


The grant of a declaration isin the discretion of courts. - The bring- 
ing into existence of any and every piece of evidence, oral or 
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Specific Relief Act—(Continued). 


4. 
5. 


58 


written, against n man’s rights to property will not be sa ground 
for granting him a declaratory relief. 


Thakurain Jaipal Kunwar v. Bhaiya Indar Bahadur Singh, L. R. 31 1, 
A. at 89, referred to. 


Where s plaintiff secks a declaration that a will by the last holder of 
a Zemindary is invalid on the ground that the Zemindary being 
inalienabie, cannot be the subject of any testamentary disposition, 
Held that the suit for the declaratory relief wili not lic. 


So also, where the plaintiff asks for a declaration that an adoption 
is invalid, alleging that by the onstom in the Zemindari, adoptions 
are not recognized, it wonld be futile to make it the subject of 
judicial investigation for the purposes of the grant of specific relief 
by way of declaration ; but where the conditions’ warranting the 
validity of an adoption were in truth wanting and tho party alleg- 
ing the adoption pretends that thore conditions existed, a person 
whose rights would in law be affected by the adoption so set up 
can obtain relief by way of a declaration in order that the clond 
sought to be cast upon his title may be removed. ' 


Every court of competent jurisdiction has an inherent jurisdiction 
to prevent abuse of its process, by staying or dismissing without 
proof actions which it holds to be vexatious ; but this power is one 
which ought to be exeroised sparingly and only in very excep» 
tional cases. 


Haggard v. Pelicier Freres [1892], A.C. 67 and 68, Remmington v. 
Scoles [1897], 2 Ch. 1, Stephenson v. Garnett [1898], 1 Q. B. 677, 
followed. 


Where the plaintiff brought a suit for adeclaration of his title to a 
Zemindari re-opening therein questions already settled by decis 
sions of the Judicial Committee and other courts in more than one 
litigation regarding the samo Zemindari, Held that the snit was 
liable to be dismissed as vexatious. 


The court fee payable ona plaint containing merely a prayer for 
deolaration that a will disposing of certain property is not binding 
on the plaintiff is not an ad valorem duty onthe value of the 
property affected, but only the duty payable in a declaratory suit. 


Vijayaswamy Thevar v. Sasivaraa Thevar vs 


——§. 52 :— See JUNGLEBARI LEASE. 


— See HEREDITARY Trvsrars. 


Stridhanam Ayantake succession to husband :—Sce Dern (2). 
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Buit attachment, effect mpon.—Suit for money against father and sons— e 
Decree in first Court—Appeal to High Oourt—Emecution by decres-holder 
—Attachment—Decree modified by High Court—Effect of modification upon 
attachment. e 


Whero a oreditor sued the father and his sons for reoovery of money 
and obtained a decree in the first court and on appeal to the High 
Court, the decree was not set aside but modified in respect of 
certain details in the amount, and it was directed therein that the 
share of the father was liable but that no order was to be passed 

. bn respect of the sons except that they should bear their own costs 
and before the decree of the High Court the croditor attached 
the joint property of the father and his sons (including the shares 
of the latter) :— i 

Held, (1) that only the personal share of the father was liable to 


satisfy the decree and that the shares of the sons were 
not liable ; 


and (2) that tho decree not being set aside or reversed but only 
modified, the attachment as regards the father’s share 
would stand. 


Lala Jagat Narayan v. Tulsiran, I. B. L. R. A. C. J. 71 distinguished. 
Venkata Iyer v. Durarsami Iyer . F ia zi sa NT 


Suit cognizable by Court of Small Causes :—See Post OrFICR AOT. 
Brit, maintainability of :—See MORTGAGE Usuravervarr: 

Suits Valuation Act, S. 11 :—See Estorrzt (8). 

Temple Committee, duties of :—See Rutiaious Enpowmexrs (2). 


Temple Committee. -Election of member—Disqualification—Madras Rules, 
Rule No. 19--Bribery—Travelling allowances, payment of-—Onus of proof. 


In order that a candidate may be declared disqualified within the 
meaning of Rule 19, it must clearly appear that money or other 
valuable consideration was given tn return for votos, ¢. e., that svoh 
consideration passed as tho result of a bargain. Oooper v. Slade, 
6 H. L. 0. 746, reforred to. 


Where the evidenco in the case showed that the cnndidate paid 
“travelling allowances, cart hire, eto,” for his votera, ù e., to 
people who had gone to the polling place for the very purpose of 
voting for that particular candidate and for him alone, Held, that 
such evidence implied & previous understanding as to what their 
votes were tobe; and that the payment in the ciroumstanves 
could hardly be treated as otherwise than in return for the votes. 

~, Bolton Election Petition, 81 L, T. 194, distinguished. 
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Temple Committee—(Continued). ia --." 2 Page, 


* , The onus is on the candidate to show by accurate information that 
‘the payments were such as would not bring him within the dis- 
qualifications mentioned in Rule 19. 


, e 
_ Krishnaswami Iyengar v. Sivaswami Udayar és we vee 


e :—See RELIGIOUS ENDownents (1). 


Temple service holding.—Mortgags by holder—Death of holder—Emolu- 
ments inherited by son—Mortgage not enforceable against emoluments in 
sons hands. ` 


A mortgagee of a service inam cannot after the death of the service- 
holder who granted the mortgage proceed. to recover, his debt by 
sale of the service holding inthe hands of the successor, oven 
thongh the latter may be the son of the mortgagor. i 


Lotlikar v. Wagle, T. L. B., 6 B. 596 followed. 
Minakshisundaram Pillai v. Ohockalinga Royer 


Testamentary j7risdiction of Supreme Covrt and of High 
Court under Charter :—See PROBATE AND ADMINISTRATION ACT, 


Tidal and non-tidal rivers :—See ALLUVION AND DILUVION. 


Trademark, property in—Haclusive right to use trade doscription-—Passing 
off action, elements of—LHvidence Act, 8. 65—Admisathility of opinion 
evidence. : 


The first three plaintiffs were importers of “grey shirtings” from 
Manchester. The said goods were imported by them through the 
agency of the last three plaintiffs (the shippers). They claim an 
exclusive right to the combination of the words, designs, letters and 
numbers which constitute the “facing” imprinted on their “ grey 
ahirtings.” The facing consisted of the following:—“(1) T. A. 
Tailor & Co. (in Roman capitals), (2) a ocat of arms, (8) T. A. T. 
(in manuscript forms), (4) scimitars placed horizontally, (5) figures 
showing weight, (6) a number, (7) a cirele in a circlo with inscrip- 
tions denoting tho firm, (8) figures showing Jength in yards, (9) a 
letter (Roman capital), and (16) a number.” It was proved that 
the scimitar as well as the coat of arms appearing on the facing were 
in 1882 and 1883 registered in England as trade marks on cotton 
piece goods under the provisions of the Emglish Act by the last 
three plaintiffs, the English agents of the first three plaintiffs. It 
was also proved that the facing as given above was used ever since 
1889, continuously and without alteration and that there was no 
similar facing in Madras. It was also proved that the goods sold by 
the plaintiffs and bearing this facomg had a large reputation in the 
market and were know as “tulwar”, “ ‘Taylor House” or “kutte” 
shirting. The defendant was also a piece goods merchant and was 
carrying on business in cotton goods solely ever since 1896, It waa 
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rade mark—(Continued). i ~ > Page; 

shown that he used ım 1898 scent bottles for the shirtings imported, e 
and sold by him and that he was altering the facing ever since, so 
that the facing appearing on his shirtings was at the time of the 
suit as follows :—“ (1) T. Nooroodeen Saib & Oo, (in Roman 

` capitals), (3) a coat of arms, (8) words in Tamil and Telugu 
signifying ‘ scent bottles,’ (4) cut glass scent bottles placed hori- 
zontally, (5) figures showing weight in lbs., (6) a number, (7) a circle 
within a cirole with inscription denoting firm, (7) figures showing 
length in yards, (8) a number, (9) a letter (Roman capital). The 
plaintiff claimed an injunction against the defendants restraining 
them-from using the above facing as being in imitation of the 
plaintiff's own facing, and as the defendants by selling their goods 
with the above facing were palming off their goods as those of the 
plaintiffs. . 

Held on the facts (Davies, J. dissenting) that the plaintiffs were enti- 
tled to an injunction, 


Held by the whole Court that evidence of persons stating that in their 
opinion the under-purchasers would be deceived or otherwise was 
inadmissible, $ Š 


Per Davies, Benson, and Bashyam Aiyangar, JJ. :— 
There is no system of registering trademarks in India. 
Per Benson, J. -— 


Every one may use any mark or combination of marks or symbols 
that he likes unless some other person has by user acquired a repue» 
tation which couples his name with the mark or combination of 
marks or symbols. 


In the latter case the user acquires a property in the mark or combi- 
nation which the law will protect so that no one else has the right 
to copy it or even to appropriate any part of it, if, by such appro- 
priation, unwary purchasers may be induced to believe that they 
are getting goods made by the firm to whom the trademark belongs. 


In, order to get an injunction it is not necessary to prove that any 
one has in fact been deceived. Itis enough if the defendant's 
trademark bears such a resemblance to that of the plaintiffs as to 
be calculated to mislead incautious purchasers. 


' Per Moore, J. —No man may canvass for custom by falsely holding 
out his goods or business whether by misleading description or by 
colorable imitation of known marks, packages and so forth as being 

` the goods or business of another, 


The above principle is not excluded by showing that the style or 
words appropriated by the defendant are in themselves not false as 
he. uses them or that the plaintiff, ifhe succeeds, will have a 
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“Lua de-mark—(Continued). . 


‘virtual monopoly is an exclusive designation which is not capable 
of registration as a trade-mark. 


The question to be considered in sll such cases is whether the 
defendant's action naturally tends to cause an ordinary purchaser 
or dealer to think that he is dealing with the plaintiff or buying 
the plaintiffs goods. 


Nooroodeen Sahib v. Charles Sowden,” ea vii ws 


1. Transfer of Property Act, 8. 55, Bub-B. 2—“ Shall ve 
dsemed to contract” —Vendees taking under sale-deed—Tenancy in com- 
mon—Covenants running with land—Suit to enforce covenant —Nonj oinder 
‘of the other vendee—Covenant deemed to be embodisa in sale— Limitation 
Act, Article 116, 


The covenants which a vendor is, in tho absence of a contract to the 

contrary, deemed to enter with the vendee are several, and this 

+’ ' applies where two persons taking under a single sale-deed take as 
tenants in common; " 


One of two vendees taking as tenants in common is entitled to enforce 
by suit a covenant implied under 8. 55 of the Transfer of Property 
| Act without joining the other vendee. 


` Covenants under 8. 55 of the Transfer of Property Act,run with the 
land. i 


j 


"The" expression “shall be deemed to contract” in clause 2 of 8. 55 of 

"the Transfer of Property Act, makes the covenant implied by that 

` clanse part and parcel of the transaction of sale and is to be 

deemed to be embodied in the written document of sale; and 

a suit to enforce such covenant may be brought within six years 

of the date.of sale, (#.¢., date of breach) under Article 116 of the 

Limitation Act. Krishnan Nambiar v. Kannan, I. L. R., 31 M. 8, 

, +, Semindar of Vizianagaram v. Behara Suryanarayana Patrulu, 
L L. B., 25 M. 587 followed. 


Chidambaram Pillay v. Sivathasamy Thevar 


Ss. 74, 86—Mortgage—Prior and 
putene incumbrancers—Foreclosure decree by first mortgagee—Payment by 

o puisne incumbrancer--Right of puisne incumbrancer—Maintainability of 
suti—Oivil Procedure Code, S. 244-—Question as to right of plaintifs 
inter s¢—Res judicata, 








The form of order given in S. 86 of -the Transfer of Property Act 
` contemplates a suit between one mortgages and the mortgagor only. 
It should be treated asa common form’ and must not be literally 


followed in every suit for foreclosure, but must be adapted to the 
circumstances of each particular cass, 


na 
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Transfer of Property Act—(Continued). Pako 


In the cage of soveral mortgagees the decree must provide for the 
exercise by the puisne mortgagees in their successive rights of re- 
demption or for working ont the righta of the several parties in 
the event of any puisne incumbrancer redeeming. 


A form of such deoree given in Seton On Decrees, Vol. III, p. 1979, 
referred to. 


Where the first mortgagee obtained a decree for foreclosure against 
the mortgagor and Gaya Prasad, one of the joint holders of a 
2nd mortgagee, and the latter after obtaining with the respondent aw 
holders of the second mortgage a foreclosure decree on suoh mort- 
gage paid the amount due under the first mortgage into court and 
brought a suit to enforce the rights accruing to him under 8. 74 of 
the Transfer of Property Act by such payment -— 


Held—(1) that on payment by Gaya Pragad of the money due under 
the first mortgage, he acquired under B. 74 of the 
Transfer of Property Act all the rights and powers of 
the first mortgageo, but that did not confer upon him any 
right to exeoute the decres of the first mortgagee ; 


(2) that upon payment as aforesaid the decree of the first 


mortgagee was spent and became discharged and 
eatinfled ; 


(83) that the question as to the rights of Gaya Prasad upon such 
payment as against the mortgagor and’ other puime 
incumbrancera was not one in execution of the decree of 
‘the first mortgagee ; 


(4) that the suit was not barred by B. 244, O. P.C.; 
and (6) that the present claim conld not be urged in the suit npon 
the second mortgage ss both Gaya Prasad the ancestor 
of the appellants and the respondent were plaintiffs in 


that suit and their rights inter se in respect of the first 
mortgage could not be worked out in such snit» 


il Narain v. Bansidhar eee ve see aes ww. =6. 10¥ 
3. —— B. 99.— Retrospective effect of——Old law. 


The provisions of 8. 99 of the Transfer of Property Ast. cannot be 
applied to sales perfected before tho Transfer of Property Act 
came into force in execution of money decrees obtained by mort- 
gagece on claims independent of the mortgage: Muthuraman Chetti 
v. Rttappasami, I. L, B., 22 M, 372, Martand v., Dhondo, I. L. B., 
22 B. 624, referred to. 


Nanuvien v. Muthusamy oo teas 





' 
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4. ——, B. 114 —See LANDLORD AND TENANT (2). 
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Trust—Creation of additional trusteeship by hereditary trus- 
*tgen :-—Ses RELIGIOUS ENpowments (3). 


Trustee, additional or otherwise, sppointment of, by existing 
trustee —See Res Jupioara (6). 


1. Trustee, powers of :—See Crviz Procepuns Cone (5). 
8. —— ~ See Res Jonioara (8). 


Trusts Act, 8: 84—“Purposo not carried into execution.”—Con: 
veyance to defeat title of a stranger—Registered conveyance to defeat prior 
unregistered deed-—Fraud— Peecution of fraud. 

A plaintiff who is in pari delicto with the defendant. aw parties to an 
unlawful agreement, is not entitled to any relief even though. the 
unlawful agreement has not been fully carried out, if there has been 
a part performance ofa substantial character, 


Kearly v- Thomson, 24 Q. B. D, 742, and Herman v. Jeuchner, 15 Q- B 
D. 561 followed. 


Partial, but yet a substantial, execution of an illegal purpose will be 
“carrying out into execution” of the illegal purpose within the meene 
ing of 8. 84 of the Indian Trusts Act. 


Where the plaintiff and defendant entered into s conspiracy to defeat 
a stranger’s title to his property,and the plaintiff caused a fourth 
person, the original owner of the property to execute a registered 
instrument of sale to the defendant in order to defeat an oral sale 
already made to the stranger, and then, had a conveyance to himself 
of the property from the defendant, but the purpose was not fully 
carried out as the stranger successully gued the plaintiff and defend- 
ant and obtained possession :— 

Held, (1) that the purpose had been carried into execution within the 

meaning of 8. 84 of the Indian Trusts Act ; and 

(2) that, therefore, the plaintiff could not succeed in & suit 
against defendant for recovery of the purchase money 
paid by him to the defendant on defendant's executing 
a conveyance to him, 


Muthoo Raman Chetty V. Krishna Pillai ... m tas oe 
Void and voidable transaction :—Sse CRAMPERTY. 
Waiver -—See Orv Procepurs Cope (21). 
‘Wak :—Sce Manomzpan Law.(1). 
Will—Conditional bequest—Vesting of legacy. 
Where a testator makes a bequest to A for maintenance contingent 
on A’s suit against the testator for division of estate terminating 


in the latter's favor, and on A humbly applying for subsistence, held 
the bequest does not vest in A until the canditions are fulfilled. 


. Page 
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Will—(Ooniinued). is Page... 


` An application by-A asserting that the testator‘is under a, duty to . 
maintain him and asking for twelve times as much as is contained* 
. in the will is not a humble request. 


~ 


An applicntion by A’s representative or son is not a fulfilment of tho 
condition, 


Veerabhadra Raju v. Ohiranjivi Raju... soa See oe m 


Q. ——— Construction—-Hapreaston “ son to grandson” —Fee simple estate— 
Gift, to sone as members of joint family—Income to be divided in equat. 
’ shares—Tenancy in common—Grandson adopted after testator’s death— 
Right to corpus, i 
Where a Hindu testator devises certain property in his ites _undi- 
vided "sons to be used and enjoyed by them “from son to grandson, 
and so on in succession,” the three sons take an absolute ostate in 
the same and a3 members of a joint Hindu family. 


Where the testator directed that the income of twoof his ostates 
after payment of certain specified charges should be divided and 
_paid by his executors to his three’ sons in equal shares, and that 
“hig executors should divide and give away the corpus of the estate 
to his ‘own grandsons’ being his ‘son*s sons’ :— 


i ‘Hela, (1) that the sons take the income of the estate as tenant in 
common ; 


eee 


at « 
Me, = _ (2) that on the death of one = his share in the income goes 
1,.a¢, , to his representatives under the Hindu, Law and not to 


ari . his suryiving brothers; , 
Taa (8) that a person in existence.at the testator’s death but 
adopted by his son subsequently takes an estate in the 
ane corpws as one of the testator’s “ own grandsons” ; 
and (4) that the’ corpus should be divided among the grandsons 
including the adopted grandson only after the death of 
the last survivor of the three sons of the testator. 
«' Per Subrahmanta: Atyar, J: :— 


The expression “ from son to grandson” imports an absolute grant of 
property under the Hindu Law. 


Where an absolute estate is given, a condition, against alienation is 
void as being repugnant to the nature af the estate granted, ' ‘ 

The words “ my own grandsons being my son’s sons” used in thé will 
are not intended to exclude grandsons’ by adoption but only son's `” 
illegitimate sons. aan 

In order that sn adopted grandson msy take an estate under a gift 
„to the grandsons,he must have been in existence at the testator’s 

- , death, and must acquire the status of a grandson prior to the time 
. vof distribution. 
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Wili—(Continwed). 


Per Subrahmania Aiya: and Done, IJ :— 


3 a 
The decision in the Tagore cage must, on the authority of Alangamon- 
jors Deby’s Case, I. L. R, 8 C. 687, be held to be not affected by 


the Hindu Wills Act. 
Per Subruhmanta Atyar, J.:— 


The adopted xon is in a better position thau the aurasa son in the 
above respect 


Yethirazulu v, Mukunthu aS ee - 2 oe 


B~ —Proof of —Genumensss—Judge’s procedure—Looking at contents of wll. 
Where the question before a court was as to the geumineness of u 
will, the court ought not in the first instance to look at the contents 
of the will and arrive at a finding on the question and then proceed 
to discuss the positive evidence in favor of execution. 


Bulli Kuntar v. Bhagtraths 


4-—-—- Write taking’ benefit-—Susptcron—Pai ines ship—~Power to appoint 
rese: ved—Ewei cise of power—Testamentary apporntment. 


If a person writes or prepares a will under which he takes a benefit 
that is a cironmstance exciting suspicion and a Court ought not to 
pronounce in favow of the will unless this snspicion is removed, 


There is no rule of law as to the unture of evidence required to remove 
this suspicion. Barry v. Butlin, 2 Moore, P. O. 480 referied to. 


The insertion inthe will of a clause allowing a member of a firm of 
solicitors appointed as on executor to charge for professional work 
done by him or his firm is not such a benefit as will excite tins 
suspicion. 


A deed poll executed by the testator ulong with the will but not 
referred to in the letter so as to make its contents part of the will 
by which the execntsnt appowts his wife to take his place in his firm 
afte: his death in pursuance of a power contained in a partnership 
deed ig not a testamentary document requiring probate. 


Held, the evidence that the passages in a will admittedly executed by 
the testator when of sound and disposing mind referring to a deed- 
poll executed on the same date as the will by which the writer of 
the will who was one of the executors to the will was allowed 
commission for looking after the testator’s businessiu a firm and 
the passages allowing such writer who was algo a solicitor to charge 
for professioual service ought not to be excluded from probate. 


Gungabai v. Bhugwandas wes ees ass e.. 
Worshippers rights —See Civit Procrpvne Cops (6). 
8 t+) —— 
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GIFT TO UNBORN PERSONS—TAGORE CASE, 


The Tagore case decides that a gift to an unborn person 
or to a person not in existence is invalid. So, far as we are 
aware, the question has not been considered whether this principle 
is one of universal application, 7. e., applicable to all the schools 
of Hindu Law. It has been assumed both by judges tnd lawyers 
that the doctrine above referred to and laid down in this case 
is one of universal application. Buta very slight scrutiny of the 
judgment of their Lordships will show that this view is based on 
misapprehension. The Privy Council judgment in the Tagore 
case expressly confined its application to the Dayabhaga school 
of law: ‘ The questions presented by this case must be dealt with 
and decided according to the Hindu Law prevailing in Bengal 
to which alone the property in question is subject.” Then again, 
“It has long been recognized as law in Bengal that the legal 
power of transfer is the same as to all property, whether ancestral 
‘or self-acquired. It applies to all persons in existence and capable 
of taking from the donor at the time when the gift is to take 
effect, so as to fall within the principle expressed in the Dayabhaga, 
Chapter IVY, 8.21, by the phrase ‘relinquishment.in favor of the 
donee who is a sentient person.” So far it is clear that the Privy 
Council were referring only to the law as applicable to the Bengal 
school. Then after referring to the case of adopted son, the Privy 
council say: ‘‘ Apart from this exceptional case which serves to 
prove the rule, the law is plain that the donee must be a person 
in existence capable of taking at the time when the gift takes 
effect.” Construing the above passage in the light of the previous 
passages, we must take it that “the law’! here referred tu is the 
law as applied in the Dayabhaga school although when referring 
to the case of adopted son the Judicial Committee may be referring 
to the general Hindu Law. Then the Privy Council wind up by 
saying: “Their Lordships, for the reasons already stated, are of 
opinion that a person capable of taking under a will must be such 


1. L. R. Supp. I. A. 47:5. O. 9B, L. R. 877 (398, 894). 
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a person as could take a gift inter vivos and, therefore, must 
either in fact or in contemplation of law be in existence at the 
death of the testator. Their Lordships adopting and acting upon 
the clear general pripciple of Hindu Law that a donee must be 
in existence desire not to express any opinion as.to certain excep- 
tional cases of provisions by way of contract or of conditional gift 
on marriage or other family provision for which anthority may 
be found in the Hindu Law or usage.” But for the cases decided 
upon the assumption that the Tagore case was applicable to all 
schools of Hindu Law one would have thought that it was not 
even an argnable point that the decision in that case with reference 
to the matter in hand was applicable to other schools of Hindu Law. 
The reference to the Dayabhaga, Chapter IV, 8. 2], the fact that the 
case was one arising under the Dayabhaga and the fact that the 
Judicial Committee begin the judgment by stating that the case 
Was one arising under the Dayabhaga Law would shew that the 
decision in the Tagore case was no authority if the point should 
arise in the other schools of law. 


There are very strong reasons for holding why the doctrine laid 
down in the Tagore case with reference to a gift to an unborn person 
cannot be applied to the Mitakshara. The doctrine of a right by 
birth inherent in the joint family system of the Mitakshara is incon- 
sistent with the doctrine that no interests could be acqnired by per- 
sons who may be born subsequently to the acquisition of property. 
Property may be given by a person to another so that the latter 
may hold it as ancestral and not as self-acqnired, Whon property 
is so held sons get an interest in the same the moment they are 
born. In Nagalingam Pillai v. Ramachandra Tevar' it was held 
by the Madras High Court that a father may so bequeath his 
self-acquired property to his son as to make it ancestral in the son’s 
hands. In Tribhovandas v. Yorke Smith! self-acquired property 
was made ancestral by agreement. No doubt there is a dictum 
of the Bombay High Court in a recent case? against this view. 
It was there observed‘; “ If an unexpressed intention could be 
presumed it would, we think, be more reasonable to suppose that 








1. (1001) I, L. E, 24 M. 439. Seealso Mudden Gopal v. Ram Buksh, 6 W. R. 


71, 
2. (1895) 1. L. B., 20 B. 316. 


8. Bai Diwali v. Patel Bechardas, (1902) I. L. R., 26 B. 445, 
4. Ibid at 48. 
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here the gift was meant to be to the two brothers as co-parceners; 
but we doubt whether such a gift could be made consistently 
with the principles of the Tagore case for a gift in co-parcenary 
would purport to create interests in sons and grandsons who 
might be unborn at the time.” In that case the gift was to two 
brothers, and the only contention raised was that the gift was to 
the two brothers jointly with rights of survivorship as between 
the donees. The Judges of the Bombay High Court had no 
difficulty in overruling this contention having regard to the ruling 
of the Privy Conncil in the recent case of Jogeswar Naratn v. 
Ramchand! although it cannot be said that the rulings of the 
Privy Council have always been consistent upon this point?. 
Be this as it may, it was not argued before the Court that 
the donees took the estate in co-parcenary by virtue of the gift: 
That the nature of the estate may beso and that such estate is 
perfectly valid will be clear from the cases of Radhabat v. Nanarao® 
and Sham Narain v. The Court of Wards* not cited before the 
Bombay High Court in Bat Diwali v. Patel Bechardast. We 
are aware that this latter case has been referred to in the Full 
Bench case of Karuppat Nachiar v. Sankarnarayanan Chetiy*. 
There was no question in that case about the validity of a gift 
to a person to hold as ancestral estate from son to grandson, 
The contention was that all property coming to members of a joint 
family was taken by them with rights of survivorship. The High 
Court said that this was not so and observed: ‘‘It has been held 
in more cases than one that property which comes to members of 
an undivided family by devise or gift is not taken by them with 
benefit of survivorship.” This hardly touches the question 
whether a gift to two persons to hold property in co-parcenary 
cannot be made. We think that the question is set at rest by the 
decision of the judicial committee, in Jaidtal v. Sita Ram? where 
a compromise giving a share to A with rights of succession to the 
latter’s adopted son with a proviso thatif A should beget an 
aurase son the latter and the adopted son should share in equal 
moieties was held to constitute an ancestral estate in A. 


I (1686) L. R 23L A. M: 8.0.1 L. B., 38 0.670. 
2, Narapat Singh v. Mahomed Ali, (1885) I. L. R., 11 0. 1. See Muthumeenakshi 
v aaa tage (1902) I, L. R., 27 M. 498 (508). 
I. L. È., 3 B. 161. 
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Then again we do not find in the Mitakshara or in any of the 
other authorities governing that school any passage similar fo that 
contained in the Dayabhaga, Ch. I., 8. 21. On the contrary we find 
in the Mitakshara pyssages inconsistent with the said passage. 
For instance in the Mitakshara it is said that “those who are born, 
those who are unborn and those who are in the womb require the 
means of support. Hence no gift’or sale should be made.” This 
regard for the interest of unborn persons is a feature peculiar to the 
Mitakshara system. Again a Hindu, if he finds his son will not keep 
the property carefully will naturally make provision for his grandsons 
and in-thas’ making provision he has equal regard for those born 
and unborn. That is why we find notwithstanding the Tagore case 
innumerable instances in the reports of gifts to unborn persons. 
If an estate be given to A for life and after A’s death to A’s 
children, the children are ascertained when the gift comes into 
operation on the death of A and we do not think there is anything 
inconsistent with juristic principle in upholding such a gift. Nor 
is there anything inconsistent with the doctrine of the Hindu 
Law at any rate of the Mitakshara school of law. Indeed we are 
fortified in our view by the remarks of the Judicial Committee in 
Rat Bishen Chand v, Mussumat Asmatda Koer!: “Now in such 
an arrangement it would be quite consistent with Hindu ideas of 
ancestral property to express a desire that the whole generation 
to which the property was transferred should benefit by it......... .. 
They are only showing that the notions present to the mind of the 
head of a joint Hindu family who is making a family arrangement 
are something very different from the notions present to the mind 
of an English testator when he makes a gift to aclass. It is 
curious that in the appeal which was argued immediately before 
this (Hurdey Narain v. Rooder Perkash)* there was a similar gift 
made from a similar motive. Shib Perkash and his infant son 
Rooder constituted the whole of a joint family living under the 
Mitakshara Law. Shib was extravagant and embarrassed and to 
save the ancestral estate he executed a deed of gift to Rooder 
coupled with a declaration that if any other sons should be born 
to him they should from the date of their birth acquire equal right 
in the property. It did not occur to anybody to contend that the 
deed was void except as a fraud upon creditors,” 





1, L.R. 111. A. 164, 2. L. R. 111, A, 26, 
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It is undoubted that under the English Law a gift to A for 
life and then at his death to his children is valid and that wll his 
children’ born even after the death of the testator will take. It 
does not depend upon any peculiar doctrine of English Law. Why 
this is not possible under the Mitakshara we fail to see and the 
only reason assigned as far as we areaware is that the Tagore case 
has so decided. We have already tried to shew that the Tagore 
case did not decide anything of the sort. 


As already observed the cases have proceeded upon the as- 
sumption that the Tagore case was applicable to the Mitakshara 
school of law. The question was raised before a single Judge 
of the Bombay High Court iz Sir Mangaldas Nathubhoy v. 
Krishnabat?, It was decided in that case that the decision of 
their Lordships in the Tagore case was based not on the Dayabhaga 
but upon the Hindu Law of gifts inter vivos This view, however, 
we have tried to shew is based on misapprehension. In Javarbai 
v. Kablibat? it was assumed that a gift to an unborn person 
will be void by reason of the decision in the Tagore case. A 
question arose in that case as to the validity of powers of appoint- 
ment, and while upholding the validity of such powers the Court 
decided that the same were subject to the limitations imposed: © on 
the testator himself in the Tagore case. 


So far as we are aware the question has not been raised in 
Madras although there are several cases in which tho decision in 
the Tagore case have, asa matter of fact, been applied!. We believe 
the same is the case in Calcutta, and as far as some of the reported 
cases in that Court go we are not able to say whether the decisions 
in the same applying the Tagore case lave reference to the 
Mitakshara or the Dayabhaga school of law. Apparently the 
position in Allahabad is the same®. 


So far as the Privy Council cases are concerned the matter 
rests also on an unsatisfactory basis. The Tagore case must have 





1. Goodeve, pp. 102 to 108, 

2. (1881) I. L. R., 6 B. 38. 

3. (18913 I. L. R., 16 B. 493. 

4. Minakshi v. Virappa, I. L. E., 8 M. 89 (only inferentially) ; Krishna Ayyan v. 
Fythinatha Ayyan, I. L. B., 18 M. 252. Bee K. Subramaniam Ohetti y. Subramaniam 
Chetti, I. L. R, 4 M. 124. Cf. Manjamma v. Padmanabhayya, I. L. R., 13 M. 393. 
See also dictum of Bhashyam Atyanyar, J. in Sellam v. Chinnammal, I. L, B., 24 M. 
443 (468). In Erishna v. Vythtanatha (1884) L L. R., 18 M. 252, ‘the question ig 
referred to but, the Court apparently decided the case upon other grounds. 

5. It may be admitted that if the reports are hunted up some cases will be 
found in which application is made of the doctrine in the Tagore case, 
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been applied upon this point in varions cases before the Privy 
Council, but apparently no question was raised before the Privy 
Council whether the doctrine had any application to the Mithkshara 
school of law not to speak of the fact that no mention was made in 
some of the cases of thé school of law which governed the decision’. 
In Rat Bishen Chand’s case,* already referred to it would be clear 
from the report that the case was one arising under the Mitakshara 
school. But the gift to the unborn person was not held to be void. 
The case affirmatively held that the gift to a living person was valid 
and was not void merely because the gift was also made to other 
persons unborn at the time of the gift. 


The case of Bat Motivahu v. Bai Mamoobat, however, presents 
a greater difficulty. lt was a case arising in Bombay governed 
by the Mitakshara School. The question in that case was as to 
the validity of powers of appointments. The Privy Council upheld 
the validity of such powers and held that the person in whom 
the power was vested was subject to the limitations imposed upon 
the testator himself by the Hindu Law. One of such limitations 
was expressly mentioned to be the doctrine now under consideration. 
No doubt the question whether this doctrine had application to 
the schools other than the Dayabhaga was not considered. 


The result seems to be that so far as the decisions of the High 
Courts go there is not any such current of authority as to preclude 
the Courts from holding that the doctrine laid down in the Tagore 
case has no application to the Mitakshara School, but the decision 
or rather the dictum of the Privy Council upon this point in Bat 
Motivahu v. Bat Mamoobai is rather a strong authority which the 
High Courts may have to follow. Even if the Privy Council were 
not disposed to reconsider the question as regards the Mitakshara 
Law, we think conrts will be justified in confining the doctrine in 
the Tagore case to the strictest possible limits and not to extend it 
on supposed anomalies. 


It may be noted that Sir Gurudas Banerjee in his book on 
“A few thoughts on Education” points out that the doctrine 
under consideration is foreign evento the Daya bhaga School of law. 

P. R. G. 


1. Ram Lall Mookerjee v. The Secretary of State for India, (1881) L. B. 8 I. A. 46 
(81), where the question as to the validity of a contingent gift was incidentally consi- 
dered ; Chundi Churn v. Bani Sidheswart, (1888) L. R. 15 T. A, 149 (154, 165); Kris» 
toromonsy Doses v. (1888) L. R. 16 I. A. 29 (89). 

2. L.R. 17 À 164, 

8. (1897) L. R., 241, A.93: 8.0.1. L, R, 21 B. 709, 
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NOTES OF INDIAN CASES. 


Dorasami Pillai v. Thangasami Pillai—I. L. R., 27 M. 877 ; 
-~This is an important decision of Mr. Justice Bhashyam Atyangar 
as regards the duty of the Court in cases where minors are parties. 
The minor is a ward of the Court and itis the duty of the Court 
to see that any action taken by the guardian is for his benefit. A 
withdrawal therefore of a suit without leave to filea fresh one 
was set aside by the High Court in revision. Great latitude is 
allowed in the matter of smendments where infants are concerned 
and the amendments are necessary for the proper protection of 
their interests. See Stapilton v. Stupilton'. 


Vythinatha Ayyar r. Yeggia Narayana Ayyar.—I. L. R., 
27 M. 382 :—We feel compelled to doubt the correctness of the 
decision in this case. We do not think it follows from the decision 
in the Jagampet caset, that a daughter’s son inheriting his 
maternal grandfather’s property is bound to share it with his 
son who is not a co-heir with his father to the property of the 
deceased propositus. All the Privy Council can be claimed to 
have decided was that where co-heirs who are themselves undivided 
take the maternal grandfather’s property by inheritance they take 
it with rights of survivorship inter se. The daughter’s son’s son 
is a remote bandhu while the daughter’s son is the third in the 
order of succession, that is, after the widow and daughter. Therefore 
the danghter’s son’s son cannot inherit with the daughter’s son 
the property of the deceased propositus. There is no doubt a 
difficulty that may be suggested in the case of two daughters’ sons 
succeeding to their maternal grandfather’s property while joint in 
estate and one of them dies leaving a son. The problem is, does 
the survivor take the entire property or does the deceased grand- 
son’s undivided half pass to his son? On the one hand it may be 
asked, where is there any survivorship in the Hindu Law which 
excludes the son of one of the joint owners ; on the other, how can 
property pass to the son who has no interest in it during his father’s 
life-time in preference to that father’s brother who was joint in estate. 
This case is one of the difliculties created by the novel view of 
the Privy Council in the Jagampet case. But we do not think 
that this is a new species of difficulty. For, a similar problem 


1. 1 Atkins 6. See also Daniell’s Chancery Practice, p. 878, 7th Edition. 
2. L L., B, 25 M, 678, 
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arises in the case of property jointly acquired by two brothers. 
We do not suppose that it can be pretended in that case that 
the son of one of the brothers acquires an interest in the self- 
acquisition jointly mage by the brothers though, on the death of 
one, his interest will pass to his son and not to the survivor. A 
similar solution mast be accepted in the case of succession by 
the sons of a daughter. For otherwise, it seems almost the verge of 
absurdity to give to one ajoint interest and aright to partition in 
property to which he does not succeed against another who does. 


Madathapu Ramaya v. Secretary of State for India.—T. L. 
R., 27 M. 386:—Though the decision in this case is undoubtedly 
correct law and justly stigmatises as illegal the exactions of 
Government from ryots trespassing on public land in the shape 
of penal assessment, one almost wishes in view to the pending 
legislation that the decision had not been passed. But Judges 
are not responsible for the vagaries of Government. Called upon 
to decide what was the law they had no hesitation in saying that 
Government was not a landhelder within the Revenue Recovery 
Act to justify assessment being imposed by Government in respect 
of Government land. There is no common law right or prerogative 
of the Crown to levy assessment upon trespassers upon public pro- 
perty- The fact that a person on whose land there has been a trespass 
is entitled to claim damages in a Court of Justice is apt to create 
the confusion that the penal assessment is such damages Apart 
from thefact that the measure of damages is only the loss sustained 
by the owner or the profit gained by the trespasser and bears no 
proportion to the amount sought to be levied under the name of penal 
assessment which is often more than the value of the land itself,there 
is no analogy whatever between damages and penal assessment for 
the amount of the former is determined by the Court and of the 
latter by the arbitrary will of one of the parties. No lawyer 
can fall into this confusion, The learned Judges might well have 
proceeded to further support their conclusion on the ground that 
if the power of assessment is a prerogative of the Crown, it is a 
fraud apon that power to impose what is called prohibitory assess- 
ment. But well may the people cry ‘Save us from our friends’ 
(the High Court), for they have brought upon us the Land 
Encroachment Bill ? 
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SUMMARY OF RECENT CASES. 


Hippisley v Knee Brothers [1905], 1 K. B. 1. 


Principal and agent—Secret profit by agent without fraud or dis- 
honesty—Agent’s right to commission. 


The taking by the agent of a secret profit is indefensible and 
the agent ought to account for the same to the principal. 


Where it was usual for printers and newspaper proprietors 
to allow auctioneers some trade discount off their retail charges 
(for printing and advertising), but this custom was not brought 
to the knowledge of the principals of the auctioneers, the latter 
would have to account to the former for the same. 


Where there has been neither fraud nor dishonesty on the 
part of the agent, the receipt by the latter of a discount or secret 
profit will not disentitle him to his commission unless the discount 
is in some way connected with the contract which the agent is 
employed to make or the duty which he is called npon to perform. 


Powell and Thomas v. Evan Jones and Co. [1905], 1 K. B. 11, 
Principal and agent ~ Agent employing another—Fiduciary relation. 


Where a person appointed as agent employs another for 
conducting the business of the agency, and the latter knows that 
his employer is acting as agent in the matter, he stands in a 
fiduciary relation to the principal and will be debarred from acting 
in s manner contrary to the principal’s interests and must account 
to the principal for any secret reward received by him in the 
matter of the agency. 





Hermann v. Charlesworth [1905], 1 K. B. 24. 


Marriage brokage contruct—Introducing persons generally with a 
view to matrimony—Promtse of reward. 


‘An illegal marriage brokage contract is a bargain for pecu- 
niary reward to procure for another in marriage as husband or 
wife a certain specified person. 

2 


af 
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An agreement by a peréon to pay a reward to another for the 
purpose of the latter introducing the promisor to others of the 
opposite sex with a view to matrimony is not illegal and awm be 
enforced, Where the undertaking is to procure for a person in 
marriage some other generally and not any particular person, & 
promise of reward for such undortaking is enforceable. 





Ellinger and Oo. v. Mutual Life Insurance Company of 
New York [1905], 1 K. B. 81. 


Life insurunte policy— Warranty as to sutcide—Condstion. 


Where a life insurance policy was expressed to be made in 
consideration of the application for the policy which was thereby 
made à part of the contract, and by one of the clauses in the appli- 
cation there was a warranty by the assured that he would not 
commit suicide whether sane or insane during the period of one 
year from the date of the contract the “warranty” amounted to 
a “condition,” and where there was a breach of the condition by 
the assured committing suicide during the period vf one ycar 
the Insurance Company would not be liable for the sum assured. 


Headland v. Coster [1905], 1 K. B. 219. 


Construction of statutes—Earlier legislation—Implicd repeul by 
later legislation. 


Where there are general words in a later Act capable of 
reasonable and sensible application withont extending them io 
subjects specially dealt with by earlier legislation, the earlier and 
special legislation is not to be held indirectly repesled, altered 
or departed from merely by force of such general words without 
any indication of a particular intention to do go, 





Dawson v. Great Northern and City Railway 
[1905], 1 K. B. 260. 


Assignnent—Right to litigate-—Claim to damages. 
An assignment of a mere right of litigation is bad. 
Prosser v. Edmonds, 41 R. R, 822 referred to. 


€ 
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But an assignment of property is valid even although that 
property may be incapable of being recovered without litigation. 


Dickinson v. Burrell, L. R, 1 Eq., 887 referred to. 


A claim to compensation in respect of an interest in lands 
injuriously affected within the meaning of B. 68 of the Land Clauses 
Consolidation Act, (8 and 9 Vict. O. 18) is not in the nature of 
damages for a wrong. 





Cheshire v. Bailey [1905], 1 K. B. 287. 


Bailment—Duty of person from whom goods ure AD by 
servant— Scope of employment. 


Where the plaintiff, a wholesale silversmith, hired of the defend- 
ant a brougham, horse and coachman for the purpose of driving the 
plaintifi’s traveller about London with samples to be shewn to 
customers, and on a particular occasion when the traveller was 
absent for showing the samples to a particular customer, the 
coachman, in pursuance of a prior arrangement made with his 
confederates, drove the brougham to a place where a great portion 
of the samples was stolen. 


Held, that the defendant was not an insurer and was not liable 


for tho criminal act of his servant, the same not having been within 
the scope of the servant’s employment. 





Earl v. Lubbock [1905], 1 K. B. 258. 
Negligence—Contract to repair van—Negligent repair—Liabslity 
of contractor to third persons. 

A person who contracts to repair a van and has done so is not 
liable to the driver employed by the owner of the van for any 
injuries sustained by the driver in consequence of any negligence 
in making the repairs. l 





Keene v. Thomas [1905], 2 K. B. 186. 
Hire-purchase agreement——Duty of hirer to repair — Lsen of 
repairer. 
Where a person taking a dogcart under a hire-purchase agree- 
ment, by which he is liable to keep and preserve the dogcart 
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from injury and sends the dogcart for repair to a coach builder, 
the latter is entitled to a lien upon the dogcart for the cost of 
his repairs. 

Such a lien prevakls even as against the claim of the vendor 
for instalments unpaid by the hirer. 


penan 


Geen v. Herring [1905], 2 K. B. 152. 


Landlord and tenant—Necessary parties—Action to enforce cove- 
nani, 


Per Stirling, L. J, :— 


It is a common practice in actions for recovery of land to sue 
the sub-tenants in actual occupation and not their immediate land- 
lord. 


An action for recovery of property let to a tenant may be well 
maintained against the latter and it is not necessary to join the 
sub-tenants of the tenant in such action. 


Where the object of the action is to secure the doing of the 
necessary repairs (a breach of which will entail forfeiture of the 
origina] leace itself) and not to recover possession, it is enough 
if the tenant is impleaded. It is not necessary to join his sub- 
tenants in actual occupation. 


Per Mathew, L. J. :— 
A plaintiff proceeding in respect of an alleged forfeiture of 


the sub-lease is not justified in adding as defendants persons whose 
titles are dependent upon that of the sub-lessee. 





Tn re Hancock—Hanecock v. Pawson [1905], 1 Ch. 16. 


Will—EHlection—Compensation—Date of ascertainment. 


Where a person takes upon him to devise what he had no 
power over, tipon a supposition that his disposition will be acquiesced 
in, the Court compels the devisee if he will take advantage of 
the will, to take entirely, but not partially under it. 


Where under such circumstances the beneficiary elects to take 
against the will the amount of compensation payable to the 
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disappointed donee is to be ascertained at the date of the testa- 
tor’s death and not at the date of the election, 





Lewis v. Baker [1905], 1 Ch. 46. 


Second lease to commence in futuro, nature of—Interesse termint— 
Bight, no estate—Denial of landlord’s right to distrain— 
Denial of title. 


Where a person parts with all his estate in land, as where 
he purports to demise for a period co-extensive with his own 
interest or longer the transaction is in law an assignmont although 
purporting to be a demise. 


An under-lease for the whole of the residue of a term is in 
law an assignment, 


A person who has parted with all his estate in the term created 
by the original lease has no right to distrain. 


A tenant disputing the right of the landlord to pursue the 
summary remedy by distress is not disputing the landlord’s title. 


Where a landlord grants a second lease to commence after 
the determination of the first lease, the second lessee has no 
interest whatever except a mere interesse termini and the reversion 
still continues in the lessor. 


An interesse termini is only a right and not an estate. 





In 16 Manser—Attorney-General v. Lucas [1905], 1 Ch. 68.. 


Charity—Repair of burial grounds—Use restricted for particular 
class. 


A bequest for the purpose of keeping in good order burial 
grounds for the benefit of the Society of Friends is one for the 
advancement of religion and is, therefore, valid as a good charitable 


bequest. 


amnes 
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JOTTINGS AND CUTTINGS. 


Purchase from the Grantor of a Deed in Hecrow.—Delivery 
of the deed is necessary to pass the title to land, and escrow is a 
method of delivery. * Under the general rule, this delivery does 
not avail to pass the title until the performance of the conditions 
or the happening of the contingency upon which the deed is held in 
escrow’ ; but if for any reason such as insanity, coverture, or death, 
the grantor becomes incapacitated from passing title before the 
delivery out of escrow, this second delivery is by tae fiction of 
relation carried back to the time of delivery into escrow so as to 
make the title pass as of that time*. Since then, in the ordinary 
case, it is not the grantor’s deed until the second delivery, the 
question arises whether a subsequent grantee getting a conveyance 
before the performance of the conditions of the escrow would get 
a title indefeasible at law. It is the policy of the law to favor the 
grant in escrow. Atleast it is not regarded as just that one 
charged with notice of the grant in escrow should nevertheless 
take a complete legal title; and all jurisdictions agree that he 
cannot, though there may be an exception where the original 
grantee is a volunteer. Since however the cases reach this result 
on different ground, a conflict arises as to whether an innocent 
purchaser will take a complete legal title. 

Some jurisdictions cut off the intervening grant to a purchaser 
with notice by extending the use of the fiction of relation*, But as 
it is a general doctrine that a fiction invoked to do justice should 
not be used against innocent third parties‘, in these jurisdictions a 
bona fide purchaser from the grantor of a deed in escrow takes an 
indefeasible title’, and this doctrine has been recently followed. 
Emmons v. Harding, 7o N. E. Rep. 142 (Ind., Sup. Ct.) 

Other jurisdictions do not allow an innocent purchaser to 
defeat the grantee in escrow*. These jurisdictions hold that after 
the deed is placed in escrow the grantor no longer has full legal 
title. The grant in escrow puts the land ont of his power and 
makes it possible for the grantee to get something analogous to 





Smith v. South Royalton Bank, 82 Vt. 341. 
Webster v. Kings County Trust Co., 145 N, Y. 275, 
McDonald v. Huff, 77 Oal. 279. 

Viner’s Abdg. tit. “ Relation.” 

Wolcott v. Johns, 7 Col. App. 860. 

Hall v Harris, & Ired, Eq. (N. 0.) 303, 
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specific performance at law. All that thé grantor has 1s a title 
subject to a defeasance, and a title subject to «1 defeasance is all 
that a purchaser from him, whether mala fde or bona fide, can 
buy. Therefore, notwithstanding the intervention of third parties, 
the grantee in escrow gets a full legal title upon performance of the 
conditions®. The latter decisions invoke no fiction in reaching this 
result and seem to support the better rule——-Ha»vard Law Review. 
# te 

Communication of Revocation.—An offer to make a contract 
is good, generally speaking, until revoked. A question presenting 
considerable difficulty, however, is whether knowledge by the 
ofteree, indirectly acquired, that the offerer intends to revoke or 
has done an act inconsistent with the continuance of the offer, is 
sufficient revocation. The leading case on the subject is Dickin- 
zon v. Dodds!, The defendant offered to sell to the plaintiff certain 
land. On the following day knowledge came indirectly to the 
plaintiff that the defendant was negotiating a sale of the property 
to another; whereupon the plaintiff, before any notice of revoca- 
tion had been communicated to him by the defendant, handed the 
latter an acceptance of his offer. The defendant, having already 
sold the land to another, refused to perform, and the plaintiff 
brought a bill in equity against the defendant and his vendee. 
The Court refused to grant specific performance. The case has 
been followed in Maryland*, and is again approved and followed 
in a late Wyoming case. Frank v. Stratford-Handcock, 77 Pac. 
Rep., 134. White in each of these cases the plaintiff is praying 
specific performance, which it would seem could not be granted 
in any event, since the vendee’s right to the property is equal 
and arose prior to that of the offeree, if any, and his conscience 
cannot be charged by his mere knowledge that a revocable offer 
was ontstanding when he made his agreement with the offerer, 
yet the cases test the validity of the acceptance, for under 
modern practice equity can award damages where it is impossible 
to grant specific performance. ‘ This was not done, the court in 
each instance granting no relief whatever, placing its decision on 
the broad ground that the attempted acceptance, after knowledge 





Hooper v. Ramsbottom, 6 Taunt 12, Fort v. Beekman, 1 Johns Ch, (N. Y.) 288, 
Leiter v. Pike, 137 Ill. 387. 

L. R, 2 ch. D. 463. 

Coleman v. Applegarth, 68 Md. 31. 
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of the negotiation or dale, was ineffectual, and that no contract 
was formed. 


In support of the holding of the above cases, this argument 
is made: the legal fiction that an offer is repeated during every 
moment from the time it leaves the offerer until revocation or 
acceptance, amounts to a presumption raised at the moment of 
acceptance that justifies the offeree in assuming that the offerer 
is still of the same mind. This presumption, however, cannot be 
raised when the contrary is known to the offeree to be the fact. 
Again, when the offerer knows that knowledge of the sale is 
reasonably certain to reach the offeree, as proves to be the fact, 
and when the offeree as a reasonable man must understand such 
notice as revocation of the offer, why require the offerer to say 
in so many words, “I revoke my offer’? Is it not enough to put 
upon him the risk of having two contracts on his hands in case 
his expectation of notice reaching the offeree is not realized ? 


Both theoretically and practically, however, it would seem 
that the authority on this point is open to serious objection. Au 
offer which comes to the offeree indirectly, through the casual 
report of a third person, cannot be so accepted as to impose a 
binding contract on the offerer ;+ and a revocation should in prin- 
ciple be subject to the same rule. Moreover, as a practical matter, 
in order to compel the offeree to rely upon the information, must 
it be absolute knowledge of a completed sale, or is mere notice of 
pending negotations sufficient ? Suppose the information is false 
but believed to be true; or true but reasonably believed to be 
false ; or wholly uncertain and indefinite; in any case the offeree 
is placed in a doubtful and embarrassing situation. All of these 
difficulties could easily be obviated by requiring in every case that 
the revocation be directly communicated.—Harvard Law Rewiew. 


+ 
Estoppel through failure to act.—Under the law of estoppel 
duties are imposed, liability for the breach of which, though it 
does not subject the wrong-doer to any direct action, is none the 
loss rendered effective in that he is prevented from asserting a right 
which.he otherwise would have had. A case decided recently in the 


l. Canney v. South, etc, R. R. Co., 68 Oal, 501. 
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Supreme Court of Canada seems to go very far in imposing a duty 
of this kind. The defendant, living in Montreal, received a notice 
from the plaintiff, a stranger living in Toronto, asking him to 
provide payment against a note of his in the plaintiff's hands. In 
a suit on the note, the court held that since the defendant did 
not telegraph at once that the note was aforgery and thus save the 
plaintiff from the loss of paying out the proceeds which had been 
placed to the credit of the party discounting the note, the defendant 
is estopped to assert the forgery. Ewing v. Dominion Bank, 40 
Oan. L. J. 468. 


It is fairly well settled that in case A stands by and sees B 
sell A’s land to C, A is estopped from subsequently asserting his 
title to C’s damage’. The principal care seems indistinguishable. 
Both cases agree in imposing a duty to give notice, a duty to speak 
the trath, 


Whence arises this duty and what are its limits? In the 
absence of privity the law hesitates to impose upon a man a duty 
to act, and in these cases we have no privity. At first sight the 
obligation seems based upon a duty, purely moral, to save another 
from harm. Yet, clearly, if one hears casually that a note to 
which his signature has been forged is being sold to a stranger, he 
will not suffer any liability through a failure to warn the stranger.? 
The moral obligation to speak does not become a legal one when 
silence will merely mean that another is not helped, bnt only when 
another, who is rightfully relying on the representation, will be 
injured by such silence. Where A knows that B, in a matter in 
which both are interested is acting or going to act in the ordinary 
Course of affairs with reference to his, A’s conduct, and in the 
reasonable belief that that conduct represents the truth, then A 
should take care that his conduct does represent the truth. If he 
allows his conduct to represent a falsehood, and B relying thereon, 
changes his position, then A will not be allowed subsequently to 
set up what is true to B’s damage. To permit A to do so would 
be to sanction s fraud. ‘Therefore the courts decide in such a case 
that if a party wishes to preserve to himself a right at some later 





1, Wendell v. Van Rensselaer, 1 Johns, Oh. (N. Y.) 844, Osborn v. Elder, 65 
Ga, 360. 
2, See Bigelow, Estoppel 5th ed. 596 et. seq. 
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day to set up the truth, there is a present obligation upon him to 


. act truthfully}, : 


In the principal case the conduct which the plaintiff had a 
reasonable right to expect from the defendant, both being business 
men, was conduct in accordance with business custom. The business 
custom in these cases is to reply in due course of post. A rule, 
therefore, requiring a telegram hardly seems supportable. But 
with that exception, the decision seems a salutary one. The growth 
in the size and intricacy of business enterprises makes it increas- 
ingly necessary to place confidence in the conduct of strangers. 
And within the narrow limits of the rule laid down, it seems well 
to strictly enforce truthfulness of conduct by way of estoppel.— 
(Harvard Law Review). 

*% 

The Limits of Absolute Privilege attaching to Legislative 
and Judicial Rsports.—Rroadly speaking, a defamatory statement 
honestly made in protecting an interest or performing a duty is 
privileged2. Whenever the occasion is such that the public good 
demands unfettered speech, the private right to reputation must 
yield. In most cases the privilege is qualified ; if it is abused it 
is forfeited. But there is a class of cases where absolute immunity 
prevails. In this class are legislative and judicial proceedings, and 
by statutes, official reports of such proceedings. How far does 
the privilege given to such documents extend? Dees the impri- 
matar of the government attach immunity to the document itself 
and carry its protection to whatever use it may be put? The 
Court of Appeals of the District of Columbia answers this question 
in the affirmative. The defendant showed a defamatory report, 
concerning the plaintiff contained in a senate document, and it was 
held that, since it was a public document, there was no libellous 
publication, De Arnaud v. Ainsworth, 82 Wash. L. Rep 662. ` 
Publication, in the Law of libel, has a technical meaning. Any 
communication of defamatory matter to a third person is publi- 
cation and every new communication is a fresh publication*. One 
in any way putting a libel in the hands of another is legally 


1. Bee Blackburn, J., in Swan v. North British Australasian Co., 2 H. & C. 175, 
182, see Cababe, Estoppel, Appendix. 

2. Harrison v. Bush 6 E. & B. 844. 

8. Odgers, Libel 8rd od. 178, 
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responsible therefor. This rule has been relaxed in favor of 
newsvendors and innocent carriers. But even in the case of a 
newsdealer each sale raises a presumptive liability'!; and while 
courts sometimes say there was not “ sufficient publication,” what 
is meant is that the occasion was privileged*. It cannot be denied, 
therefore, that showing a public report is a publication and creates 
a prima facie liability. 

Does the nature of the document, then, absolve the defendant ? 
At the common law, no privilege is attached to the publication of 
parliamentary reports ontside the Honse of Commonss. After 
the famous case of Stockdale v. Hansard* decided that aithorization 
by Parliament does not attach a privilege, the act was passed which 
absolutely privileged all official reports, and in this country there 
are similar statutes. It would seem that this government authori- 
zation should not give any further immunity than that incidental 
to printing and distributing by the proper authorities. The 
doctrine of absolute privilege is clearly one to be invoked only 
by the requirements of necessity, and courts are most zealous to 
confine its application’. True, a public document is available to 
all, but does that sanction its use to satisfy private motives? A 
must submit to the printing and proper distribution of a public 
document even though he is thereby defamed, but that should not 
permit B, wantonly to disseminate the libel. Or may B, who 
obtained the insertion of a personal attack on A in the Congres- 
sional record, distribute or exhibit copies of the paper with 
impunity ? Or, if enjoined from further publishing a libel, may he 
widely circulate the official reports containing the prohibited libel 
and thus practically annul the injunction? Surprising possibilities 
result from the present decision. Further, once granting its 
correctness, what difference how the supsequent publication is 
made? If showing the report is privileged, why not a verbatim 
reprint or repetition? In somewhat analogous cases in England 
it has been held that an honest publication of extracts from public 
registers kept by act of Parliament gives a qualified privilege.® 





1. Emmen v. Pottle, 16Q.B. D. 354. 

2. Odgers, Libel, 3rd ed. 191. 

3. Ibid 20b. 

4. 9A. &P.1l. 

5. Bee Stevens v. Sampson, 5 Ex. Div. 53, 55; Royal Aquarium otc, Society 
v. Parkinson, [18923] 1. Q. B. 431. 

6. Searles v. Scarlett [1892] 2 Q. B. 56, 
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The same result ought to be reached in any subsequent publication, 
in the technical meaning of that term, of all official legislative and 
judicial documents. To privilege their use absolutely, however, 
seems an unwarrantable extension of a heretofore strictly limited 
doctrine.— (H arvard Law, Review). 


Negligence—Duty of care—Inabiltty of third party for m- 
juries to trespasser—The defendant company allowed a wire on the 
land of a third party to remain charged with electricity, without his 
permission. The property in the wire, which had been broken and 
was hanging near the ground, wasin the landowner. In playing 
on the premises, as children of the neighborhood occasionally did, 
the plaintiff touched it and received a shock. Held, that the 
defendant is liable Daliry v. Media, etc., Co., 208 Pa. St. 408. 


As a general rule a trespasser cannot recover from a land owner 
for injuries caused by the unsafe condition of the premises. Sulli- 
can Boston, etc., Co., 156 Mass. 878. But in the present case, he 
was allowed to recover from a third person who was responsible 
for their dangerous condition. The court based its decision upon 
the ground that as the defendant had no right in the premises, he 
was on an equal footing with the plaintiff, and could not plead an 
owner’s exemption from liability. The case appears to be sound. 
On principle, the fact that the plaintiff was a trespasser seems 
insufficient to excuse the defendant from the liability which he 
would otherwise have incurred. The ultimate reason for exempting 
a landowner from liability in such a case seems to be the public 
policy of allowing him to make the most beneficial use of his land 
—a reason that obviously does not operate to excuse tho present 
defendant. -- (Harvard Law Review). 


xx 

Torts—Personal rights—Liability of proprietor of public 
resort for insult to guests-——The defendant owned and maintained 
a park used as a place of public resort. One of its servants mistook 
the plaintiff for a woman of ill repute, and requested her to leave. 
No publication of defamatory matter was charged, and the em- 
ployee, as well as the defendant’s manager, apologized almost 
immediately. Held, that every person not a member of a proscribed 
class, has a right to be free from insult and personal indignities in 
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a public resort, and that the plaintiff may recover for the mental 
humiliation which she suffered. Davis v. Tacoma, etc, Co., %7 
Pac. Rep. 209 (Wash). 


No court has gone so far as to recogni#e a general right to be 
free from insults causing ouly mental suffering. See Heed v. Maley, 
47 S. W. Rep. ‘1079 (Ky.); Prince v. Ridge, 66 N. Y. Supp. 454. 
The establishment of such a right would render useless the limita- 
tions of the law of libel and slander, and open wide the door to 
fraudulent litigation. Tho Washington case must be regarded as 
an attempt to extend the liability of the owner of property towards 
invited persons. 'l’he most that a host has been held for hitherto 
is physical injury to guests from the dangerous condition of the 
premises; and to enlarge his responsibility as suggested would 
make his position unduly difficult, Furthermore, it would seem 
for the public good that the proprietors of public resorts should 
not be held to act at their peril in ejecting obnoxious persons. ‘The 
responsibility of railroads for insults to passengers by employees 
does not farnish a conclusive argument by analogy, for the rule in 
those cases is founded on the peculiar law of carriers, a class 
within which street railway parks donot fall. See Purcell v. Daly, 
19 Abb. New Cas. 801; Gtllespie v. Brooklyn Heights R. B. Oo, 
178 N. Y. 847.— (Harvard Law Review). 


* 
Eara 

Bed and Board.—Business was dull at the little court on the 

avenue, and Judge Houlihan was about to adjourn the court for 


the day, when Lawyer Tim O’Rouke interrupted him, saying : “ Yir 
honor, I have a separate support case which I wish you to hear.” 


“ Are both parties represented by counsel,” inquired his honor. 

“ Yir honor, I appear for the petitioner, Honora Callaghan 
and I am advised that the respondent is unrepresented by counsel,” 
replied Lawyer Tim. 

« Mr. Clerk, call respondent,” sternly ordered his honor. 

«Timothy Callaghan, Timothy Callaghan, come into coort, and 
answer, unto a petition iv Honora Callaghan filed again you, or your 
default shall be recorded.” 
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“Yir honcr,” interrupted Lawyer Tim, “I am informed that 
the defindant is confined in the country workhouse under sintence.” 


“ Why din’t you tell me that fact at first,” angrily replied his 
honor, “don’t you knew we can’t default a man who is confined 
in jail?” 

“I beg pardon, yir honor, it wuz an oversight on my part,” 
was the humble apology of Lawyer Tim. 


“ Your ignorance is excoosable this toime,” began his honor, 
“I really thought that you were playing thruant from the lunatic 
asylum. It’g shockin, intirely the ignorance iv litigants; an over- 
wurrked jidge like meself has to do all the thinkin’ for litigants, 
thry all their cases for them, an’ taich law to council whom an 
axaming board turns loose upon the public. If I could only sell my 
brains to the public, on account, iv the numerous bad heads, I 
couldn’t satisfy the demand for thim an’ alongside iv my revenue 
Carnegie and Rockefeller would be mindicants. I don’t think any 
attorney practisin’ in my coort will ever be killed by a train iv 
thought. Most iv the bar practisin’ before me are on a mental tract 
thirteen an’ a washout. Go on wid the case, Mr. O’Rouke.” 


Honera Callaghan was called, and proved a case of non-support 
satisfactory to his honor. 


‘“'Whin did your husband work last, and what pay did he 
receive?” inquired his honor, preparatory to him his decree. 


Yir honor, he has not worked for the past two years, and I 
have not received a peuny for my support. Most of the time he 
has been in jail,” meekly answered Honora. 


“ Honora Oallaghan,” began his honor, in summing up, “I’m 
sorry I can’t issue a decree compellin’ your blackguard husband to 
support you, an’ pay you so many dollors per week, because I’m no 
partner iv Uncle Sam an’ have no conniction wid the United States 
mint, because no judgecan manufacture assets, an’ love an’ affiction 
can’t be bought in the open market ’cept by boys in love who buy 
their affiction at candy counthers, icecream stands, and sody-wather 
fountains. 

“ Marriage is a pecooliar institootion ; whin a man marries he 
ties himself up to a wharf, an’ his wife is an anchor which holds 
him fore and aft. If he gits a good wife she will sarve him as ‘a 
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paddle wheel down the throublesome strame iv life, but if he gits 
a poon one, instid iv a warm cornor he simply buys himself, a refri- 
gerator; that is, she simply hands her husband a snowball instid 
iv the Gulf strame iv affiction. The decree iy the ooort is that you 
may love your husband's a minsa et thoro.” 


“ What is a minsa et thoro ?” impatiently asked Honora. 


« Excuse me, madam,” replied his honor, “a minsa et thoro is 
tall English, wich, iv coorse, you don’t understhand ; translated 
into common phrascology they means bed an’ board.” 


“Bat, yir honor, 1 can’t lave my husband's bed an’ board 
bekase he’s confined in jail, an’ I never had any desire to share it,” 
interjected Honora. 


“The coort can’t allow ignorint people to insthruct it in law, 
an’ the coort sthands adjourned,” angrily replied his honor.—The 
Green Bag. 


% 
* * 


Chief Justice Waite—An anecdote:—During the late seventies 
an old man of rustic simplicity stepped into the Supreme Court 
room at Washington, and seated himself on one of the benches 
set apart for visitors. He listened attentively for a short time to 
the arguments of counsel in a case then before the court. 
Presently, edging over to the attendant at the door, he whispered. 


“What is the Chief Justice’s name ?” 
“ Waite,” answered the doorkeeper. 


The old gentleman nodded his head, and with a puzzled 
expression said, “All right,” and resumed his seat. After a short 
while he returned to the attendant and again whispered : 


Now do you mind tellin’ me who the Chief Justice is ?” 


Waite, I told you,” rejoined the doorkeeper, this time with 
a surely snarl. 


This proved too much for the visitor. In a hoarse whisper, 
audible throughout the entire court room, he said : 


“See here, now, young man, you’ve tol’ me to wait twice, but 
Pve been a watchin’ you, and you h’aint ben a doin’ a blamed thing 
Pll see whether I’ve got to wait vour conwenience.” 
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With that outburst the old man trudged angrily out, leaving 
tho doorkeeper in a fit of laughter that threatened the loss-of his 
position.—The Green Bag. . 


* 
* * 


_ A Georgia Judge ‘A Georgia Judge was accosted by an old 
darkey. 
“ Mornin’, judge,” began old Sam. 
“ Howdy.” 


“Say, judge, Pse like tu be on de nex’ tiked for justice uv de 
peace,” continued Sam. 

“You a judge!” replied my friend. “Why what do you 
know about the law ?” 

“ Mos’ eberythin’.” 

s Well, now, Sam, if we should elect you and a man was 
brought before you charged with committing suicide what would 
your judgment be ?” 

This caused Sam some deep meditation, and after a consider- 
able wait he replied: . 


“Well, under de circumstances, I guess I’d make him support 
his wife.’—The Green Bag. 


* % 

A Senator of Wisconsin :--A story, said to be true, is related 
of thelate Senator “ Matt” Carpenter, of Wisconsin. The Senator 
was once arguing a case before the State Supreme Court, and 
before he was half through with his argument, the judges made 
up their minds that the Senator did not have a case, and informed 
him that he might as well conclude, as the decision would go 
against him. Carpenter sat down and as the opposing counsel, 
who was very deaf arose to speak, the Chief Justice said : “ I don’t 
think it will be necessary to hear from you” Seeing that he was 
being addressed, the lawyer turned to Carpenter. ‘ What did the 
Chief Justice say, Matt?” he whispered. “He said he would 
rather give you the case than to listen to you,” replied Carpenter, 
alond.—Chicago Law dogrnah a he Green Bag. 


* # 

Witness and the cross-examiner :—-The cross-examiner had kept 
the witness on the stand for some time, and the witness naturally 
was getting weary. 
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“Tf you would only answer my questions properly,” ‘said 
the crogs-examiner, “we would have no trouble. If I could only 
get you to understand that all I want to know is what you know, 
we? 


It would take you a lifetime to acquire that,” interrapted the 
witness. 


What I mean is that I merely want to learn what you know 
abont this affair,” the lawyer said, frowning. “I don’t care any- 
thing about your abstract knowledge of law or your information 
in rogard to theosophy, but what you know about this case.” 


“ Oh, that isn’t what you want,” said the witness in an off- 
hand way. “Tve been trying to give you that for sometime, 
and—~” : 


The lawyer got in an objection and the witness had to stop. 


“Tf I don’t know what you know abont this particular case 
and nothing else,” inquired the lawyer later, “ what do you think 
I do want to know ?” 


That seemed so easy that ‘the witness laughed as he said:. 
“Tt isn’t what I know that you want to know; it’s what you 
think 1 know that you’re after, aud you’re trying to make me 
know it or prove me a liar.” 


Then it was that every one in the court-room knew that he 
had been on the witness stand before—The Green Bag. 
R i 
* % ; 
Perjury in American Courts :—It is a startling fact that, per- 
jury in American Courts is on the increase. Francis L. Wellman 
of the New York bar, in a book'on “The Art of Cross Examina- 
tion,” declares that at the present’ time scarcely a trial is donduct- 
ed in which it does not appear in a more or less flagrant form. 


It seldom happens that a witness’ entire testimony is false from 
beginning to end. Perhaps the greater part of it is true, and that 
only the crucial part—the point, however, on which the whole case 
may turn—is wilfully also. Faa 
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Then again there is the witness who is deliberately lying to 
shield himself from the consequences of his own crime. This is the 
ugliest form of perjury. There is one great historic case of the 
exposure of this form of perjury, and the lawyer who exposed it 
was none other than Abraham Lincoln—in the days when he was 
only a struggling young lawyer, tall, gaunt and uncouth. The 
story is related iu Judge J. W. Donovan’s “ ‘fact in Court,” and is 
doubly interesting because it was Abraham Lincoln’s first effort to 
defend a man accused of murder. 


A man named Grayson was accused of killing a man named 
Lockwood at a camp meeting. A man named Sovine claimed to 
have witnessed the murder. Sovine’s story was so circumstantial 
that Grayson was indicted and narrowly escaped being lynched. 


LINCOLN AS CROSS EXAMINER. 


Abraham Lincoln was employed by Grayson’s mother to defend 
her son. The case came to trisl. Lincoln objected to none of the 
jarors. He cross-examined none of the witnesses, save the last— 
the man Sovine, who swore that he knew the parties; saw Grayson 
fire the fatal shot, and saw him run away. 


The evidedce of guilt'and identity was morally certain, When 
Sovine was turned over to him for cross-examination, Lincoln stood 
up and eyed the witness in silence, without books or notes, and 
began the defence by these questions : 


“And you were with Lockwood just before and saw the 
shooting ?” 


“Yes.” 
“ And you stood very near to them ?” 
“No; about twenty feet away.” 
“ May it not have been ten feet ?” 
“No, it was twenty feet, or more.” 
_ “In the open field ?” 
‘No; jn the timber.” 
“What kind of timber ?” 
“Beech timber.” € f ee, 
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“ Leaves on it are rather thick in August ?” 


“Rather.” 
“ And you think this pistol was the one used ?”* 
Tt looks like it.” : 


“« You could see the defendant shoot—see how the barrel hung, 
and all about it ?” i 


“Yos.” 


“ How near was this to the camp meeting ?” 
“ Three-quarters of a mile away.” `: 
“« Where were the lights ?” 
“ Up by the minister’s stand.” 
“ Three-quarters of a mile away ?” 
. “ Yes—I answered ye twiste.” 
“Did you not see a candle there with Lockwood or Grayson P? 
“No. What would we wanta candle for f” 
“ How, then, did you see the shooting P” 
“ By moonlight |” (defiantly). 


“You saw this shooting at 10 o'clock at night—in beech 
timber, three-quarters of a mile from the lights—saw the pistol 
barrel—saw the man fire- -saw it twenty feet away—saw it all by 
moonlight? Saw it nearly a mile from the camp lights ?” 


“Yes, I told you so before.” 


Then Abraham Lincoln drew from the side pocket of his coat 
a blue covered almanac, opened it slowly, offered it in evidence, 
showed it to the Jury and the court, read from a page with careful 
deliberation that the moon on that night was unseen, and only 
arose at 1 o’clock the next morning. 


Following the climax, Lincoln moved the arrest of the perjured 
witness as the real murderer, declaring that nothing but a motive 
to clear himself could have induced him to swear away so falsely 


the life of another man. Sovine afterwards confessed to the 
murder. : — 
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. 
EXPERTS TRICKED BY LAWYERS. 


There have been instances in which men high in the medical 
profession have been caught in the act of giving expert testimony 
by a lawyer who knew how to conduct a clever cross-examination. 


One instance of perjured medical expert testimony was a doctor 
who had been the medical expert for the New York, New Haven and 
Hartford railroad for thirty-five years, for the New York Central 
railroad for twenty years, and for the Esie railroad fifteen years. 
He was so expert that lawyers finally became afraid to cross- 
examine bith. 


There was one lawyer, however, who was not afraid. The 
case was one in which a woman had sued the city for $. 50,000 
damages, claiming she had been permanently injured by trippling 
over a street obstruction. Her counsel was ex-Chief Justice Noah 
Davis. Dr. Ranney, the famous expert, had been in daily attend- 
ance upon the woman for three years and testified he had 
examined her minutely 200 times. The city’s medical ‘experts 
declared the woman was only hysterical, but the jury evidently 
believed Dr, Ranney. Tho cross-examination was as follows : 


Counsel (quietly }—‘ Are you able to give us, doctor, the name 
of any medical authority that agrees with you when you say that 
the particular group of symptoms existing in this case points to 
one disease and only one ?” 

Doctor—“ O, yes, Dr. Erskine agrees with me:” 

“ Who is Dr. Erskine, if you please ?” 

“ Well,” said the witness, with a patronizing smile, “ Erskine 
probably was one of the most famous surgeons that England has 


ever produced.” ‘There was a titter in the audience at the expense 
of the lawyer. 


s What book has he written ?” 


* He has written a book called ‘ Erskine on the Spine,’ which 
is altogether the best known work on the subject.” The titter 
around the courtroom was becoming louder. 


“When was this book published ?” asked the lawyer quietly. . 
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“ About ten years ago.” 


“Well, how is it that a man whose time is so much occupied 
as you have told us yours is has leisure enough to look up medical 
authorities to see if they agree with him?” , 





“Well, Mr. , to tell you the truth,” said the doctor, fairly 
beaming on the lawyer, “I have often heard of you, and I half 
suspected you would ask me some such foolish question; so this 
morning, after my breakfast, I took down from my library my 
copy of Erskine’s book, and found that ke agreed with me entirely.” 


This answer provoked a loud laugh at the expense of the 
lawyer. But the lawyer reached under the table and picked up his 
own copy of ‘‘ Erskine on the Spine,” and walking deliberately up 
to the witness, said : 


“ Wont you be good enough to point out to me where Erskine 
adopts your view of the case ?” 


The famous doctor was visibly embarrassed. 

“ Q, I can’t do it now ; it’s a thick book,” he said. 

“ Bat you forget, doctor, that thinking I might ask you some 
such foolish question you examined your volume of Erskine this 
morning after breakfast and before coming to court.” 


The doctor showed his embarrassinent plainly. Refusing to 
take the book, he said : 


“T have not time to do it now.” 


“ Time |” thundered the lawyer. “Why, there is all the time 
in the world.” 


The doctor gave no answer. 

“ I am sure the court will allow me to suspend my examination 
until you shall have had time to turn to the place you read this 
morning in that book, and can re-read it aloud to the jury.” 


There was absolute silence in the court room for three minutes. 
The doctor wouldn’t say anything, the plaintiff’s attorney didn’t 
dare say anything, and the lawyer for the city did not want to say 
anything. He saw that he had caught the famous witness in a 
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manifest falsehood and ‘that the doctors whole testimony was 
discredited. 

After a few minutes more of this distressing silence, the presid- 
ing Judge Mr. Justice, Barrett dismissed the witness and the whole 
case collapsed. 


IDENTIFYING BONES. 


The discomfiture of a Chicago surgeon in the Luetgert trial, 
who swore that bones from the joint of a sheep were the sesamoid 
bones from the skeleton of a woman, is still fresh in the minds of 
tle Chicago legal and medical professions. There is another case 
in the legal*records equally as sensational, in which a surgeon in 
a New York trial covered himself with confusion. He was testi- 
fying as an expert in a case involving what is known as “ Potts 
fracture of the ankle.” His cross-examineation was as follows : 


“« Will you please take these, doctor,” said the lawyer, handing 
him to lower bones from human skeleton, “and tell the jury 
whether in life they constituted the bones of a woman’s leg or a 
man’s leg ?” 


“ Tt is difficult to tell, sir.” 


“ What, can’t you tell the skeleton of a woman’s leg from a 
man’s, doctor ?” 


“ O, yes; I should say it was a woman’s leg.” 


“« So, in your opinion, doctor, this was a woman’s leg ?” 
(Scornful emphasis on the word woman. It was, in fact, a woman’s 
leg.) 

The doctor, observing the lawyer’s fuce and thinking he had 
made a mistake, said hurriedly : i 


“ O, I beg your pardon, it is a man’s leg, of course. I had not 
examined it carefully.” , 

By this time the jurymen were all sitting up and showing 
much amusement at the doctor’s increasing embarrassment. 


“ Now, doctor,” continued the lawyer, producing more bones, 
please put the skeleton of the foot into the ankle joint of the 
bones you already have in your hand, and then tell me whether 
it is the right or left leg.” 


- ametas go 
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“Yes,” said the doctor confidently, ss he fitted the bones 
together, “ it is the left leg, as I said before.” 


“But, doctor, don’t you see, you have inserted the foot into 
the knee joint? Is that the way itis in life ?” 


The jury roared with laughter, in which the entire court room 
joined. The doctor was dismissed and his patient lost the case. 


VOICE BETRAYS FALSEHOOD. 


Lawyers have many ways of deciding in their own minds 
when a witness is lying. Embarrassment is one of ‘the signs of 
perjury—but not an infallible one, for even the most truthful 
witness is frequently embarrassed. 


Witnesses of alow grade of intelligence, when they. testify 
falsely, usually display it in various ways ; in the voice, in a certain 
vacant expression of the eyes, in a nervous twisting abont in the 
witness chair, in an apparent effort to recall to mind the exact 
wording of their story, and especially by the use of language not 
suited to their station in life. 


On the other hand, there is something about the manner of 
an honest but ignorant witness that makes it manifest to the 
experienced lawyer that he is narrating only the things that he 


has actually seen and heard.—The Law Students’ Helper. 


* 
* * 


A Judge sleeping on the Bench:—A very pointed allusion 
to Lord Coleridge’s habit of sleeping on the bench was, says 
the Globe, once made in the Court of Appeal in a case which 
Mr. Justice Mathew had tried with him. “This, my lords, is 
an appeal from a decision of Mr. Justice Mathew,” said 9 counsel 
for the appellant ‘ You mean a decision of the Lord Chief 
Justico and Mr. Justice Mathew,” observed Lord Esher. “ No, 
I mean a decision of Mr. Justice Mathew,” replied the coun- 
sel. “There is something wrong here. The Lord Chief Justice’s 
name, as well as Mr. Justice Mathew’s, appears on the papers,” 
Lord Esher explained. “Oh, I don’t deny the Lord Chief Justice 
was present,” remarked the daring advocate. “Go on,” exclaimed 
Lord Esher, not without the suggestion of a smile upon his counte- 
nance.—-Law, Students’ Journal. -> 
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. Right of an Advocate to shed tears’ before a Jury :—~Has an 
advocate the right to shed tears before a jury? This impor- 
tant question (says the Globe) has been carefully considered 
by the Supreme Court of Tennessee. A defendant alleged that 
` the feelings of the jury inthe Oourt below had been unfairly turned 
against him by the tears shed by the counsel for the plaintiff. The 
appellate tribunal, in deciding this novel point in professional 
ethics, said : “ Tears have always been considered legitimate argu- 
ments before a jury. It would appear to be one of the natural 
rights of counsel, which no Court or Constitution could take away. 
Indeed, if cduusel has them at command it may seriously be ques- 
tioned whether it is not his perfessional duty to shed them whenever 
proper occasion arises.” Even in America, however, the Court 
decided thai the weeping advocate must not “ impede or delay the 
business of the Court.”—Law Bhen Journal. 





- REVIEWS. 


The Hindu Wills Act with Notes and Commentaries by MAHENDRA 
Cuanpra Masumpar, 1904. Price Rs.10. Published by Sax- 
YAL AND Oo., Calcutta. r 


Mr. Majumdar has brought out an annotated edition of the 
Hindu Wille Act which is-sure to be very usefal to practitioners, 
The notes are very full and arranged under appropriate heads 
and contain references to and extracts from the English and Indian 
cases' and text books bearing upon the subject-matter of the 
sections. The extracts are specially likely to be useful to mofassil 
practitioners who may not have access to libraries. 


? 


so meee 


The ‘Law of Torts, by CLERK AND Linpsxx1, 8rd Edition, by Wvarr 
Pains. Published by Messrs. Sweet AND MAXWELL, LIMITED, 
8, Chancery Lane, London. Price 80 sh. 


Clerk and Lindsell on Torts has acquired a recognised position 
as a standard book on the subject and it does- not stand -in-need 
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of any recommendation. The changes that have taken placein the ~“ ` 


law since the publication of the 2nd edition have all been taken - 
notice of. ` There is no branch of jurisprudence where the law is 
being developed so rapidly as in Torts and in no country is its 
development more striking than in America. Wo.find few references 
to the American authorities and we hope that in the next “edition 
this defect will be removed. 


Roman Law Heamination Guide by Wittis ann Ouver., 2nd 
Edition. Price 8 ah. 6 d. Published by Messes. Burrur- 
wort & Co., 12, Bell Yard, Temple Bar, London, W. C. 


We are not much in favour of examination guides which are 
intended to furnish students with answers to questions likely to 
be set in examinations. They havea great tendency to encourage 
cramming and books like these prove that cramming is as much 
prevalent in England as in this country. Such books, however, 
are capable of being put toa proper use if candidates regard the 
answers merely as a staudard or model and do not learn them by 
rote. The questions are selected so as to cover nearly the whole 
field of Roman Law and the answers are neat. We have no doubt 
that the second edition will be much appreciated by candidates 
for examination in Roman Law. 





An Analysis of Holland’s Jurisprudence by J. S. JAYBWARDENY, 
1904. Published at the Ceylon Examiner Press, Colombo. 


We do not know what purposo is intended to be served by 
an Analysis of Holland’s Jurisprudence except that of cramming. 
Every good student ought to make an analysis for himself and 
any publication which has the effect of inducing students not to 
take the trouble of making an analysis for themselves cannot fail 
tọ be harmful. 
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“HEADS OF MUTTS—THEIR POWERS OF CHARGING 
OR ALIENATING MUTT PROPERTY.” 


“Tn its original and narrow sense tho term ‘Mutt’ signified 
the residence of an ‘ascetic, sanyasi or paradesi.” (Guyana Sambanda, 
Pandara v. Kandasami Tambiran'.) “The typical mutt consists of 
an endowed temple or shrine with a dwelling place for the superior 
(the mohunt) and his disciples (chelas). The ondowment of a 
mutt is either the result of a private dedication or is a grant made 
by, and the institution itself is a kind of off-shoot from, an already’ 
existing wealthy matt. The property is generally not vory large, 
though in exceptional cases it is so.” (Gossain Dowlut Geer v. 
Bissessur Geer?.) Throughout the present discussion it is important 
to bear in mind that the endowed mutt is ‘ in the nature of a monastic 
‘institution’ —presided over by an ascetic head who is in charge of 
the endowments of the mutt “ d» trust for the maintenance of the 
matt, for his own support, for that of his disciples, and for the 
porformanco of religious and other charities in connection with it 
according to established usage.” It may also here be conveniently 
stated that in addition to what may be called the ‘Mutt endow- 
ments proper, there are under the control of the head of every 
important mutt, various ‘temple endowments, katlais or endow- 
ments for special services in particular temples and other endow- 
ments in the natare of religious and charitable trusts’ (Giyana 
Sambanda Pandara v. Kandasamt Tambiran' and Kashi Bashi 
Ramling Kwami v. Chitumbernath Koomar Kwami!) the admin- 
istration or conduct whereof, in the absence (as is usual) of any 
evidence as to the intention of those who instituted and endowed 
them, follows, according to usage, the management of the mutt. 


With reference to the hoad of a mutt, the Privy Council in 
Greedhari Doss v. Nundkissore Doss* observed that “the only 








1. LL. R. 10 M, 875 (886). 3. 20 W.R. P. O. at 231. 
2. 19 W. R. 515. 4. 11 MI. A, 42b, 
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law as to these mohunts and their offices, functions and duties 
isto be found in custom and practice which is to be proved by 
testimony,” and as to the succession to the headship, their Lord- 
ships in Genda Puri v. Chattar Puri} again stated that “in 
determining who is entitled to succeed as mohunt—the only law 
to-be observed is to be found in custom and practice which must 
be proved by testimony. In the Tirupanandal Mutt case* (which 
camo up before them in 1878), their Lordships observed that the 
questions therein raised for determination depended “not so much 
upon the general law of proporty as upon tho rnles—whether 
defined by Writing or to be inferred from evidence of long usage— 
that regulate na particular religious community” (Kashi Bashi v. 
Chitumbernath®.) In the course of the judgment, bhoir Lordships 
refer to the following extract from a letter (of the respondent) as 
being a “true account of tho constitution and relation of the two 
mutts and their respective mohunts.” * Sinco a long series of years 
there have been two mutts, oue at Benares and tho other at Tirupa- 
nandal, to which aro attached landed property for their support 
and two mohunts to manage thom respectively. - From the income 
of the landed estates of, and the donations of several rajahs of 
Deccan to, cach mutt, its expenditure is defrayed, establishment 


is maintained, and the revenues of Government paid by its respec- 
tive mohunte.” 


The observations of the Privy Council in the above cases do 
not, of course, imply that no definite jural character can be 
ascribed to the head of a mutt, but their Lordships of the Judicial 
Committee (it is to be regretted) have never discussed or decided 
this question. 


In Mohunt Burm Suroop Dass v. Khashee Jha* (where the 
question was as to the validity of an alionation by a mohunt and 
as to possession of the vendee being adverse ovin during the lifo- 
time of the vendor), itis taken as undisputed that a mohunt has 
‘only a life interest in the property’ of the institution (with the 
ruling in that case on the question of adverse possession, we are 
not here concerned, though it may be stated in passing that it is 
difficult to reconcile it with the decision of the Judicial Committee in 





1. LD. B; 18 I. A, 105. 3. 20 W. RB. at 218. 
2. 20W. R. 217. 4. 20 W. R, 471, 
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Velu Pandaram's caset, and a recent decision of this Court in Pydi- 
gantur Jagennalha Row v. Chowdhary Ramadoss Patnaik?). In 
the case of Sammantha Pundara v. Sellappa Chetti”, the Madras 
High Court addressed itself specifically to this question, and the 
learned Judges make a definito statement of the law on the point: 
“The property is in fact attached to the office and passes by 
inheritance io no one who doesnot fill tho office. Itisin a certain 
sense trust property; it is devoted to the maintenance of the 
establishment, but the superior has large dominion over it, and is 
not accountable for its management nor for the expenditure of 
the income, provided he does not apply it to any purpose other 
than what may fairly be reyardod asin furtherance of the objects 
of tho iustitutiont.” Adverting to the same question, the same 
learned Judges in their elaborate judgment in Giyane Sambanda 
Pandara v. Kandasami Tambrran’, say :— 

* We may here observe that the ownership which is referred 
to is not to be understood in the sense in which it is ordinarily 
used in connection with private property. It is intended to denote 
the legal relation of the head of an Adhinam to the Adhinam 
endowments under his supervision and control” (and aftor re- 
ferring to their judgment in Sammantha’s case, they add) “ we 
tako it then that the case suggested by para. 4 of the plaint is this 
——that the appellant is the superiniondent and responsible manager 
or trustees of the mutts and the charities in suit, though with 
an increased dominion over the endowments of the mutts*.” 
Before préceeding further, it is perhaps desirable here to draw 
attention to a slightly inaccurate statement in the passage quoted 
from Sammantha Pandaram’s case’, for though the statement itself 
was immaterial for the actual question involved in the case, it is 
one calculated to produce a very easy confusion of ideas leading 
to important consequences when pursued to its logical develop- 
monts. In the observation that the property ‘passes by inherit- 
ance to no one who does not fill the office,’ the learned Judges 
seom to imply that each successive head takes the mutt properties 
by inheritance from his predecessor, and this view seems to be the 
basis of the decision in Gossain Dowlut v Btoseseur?. But this 


ignores the fact that the rule laid down by Yajnavalkya (as to 
I. T. L. R., 88 M. 271. 4. Ibid, p. 179. 7. 19 W. R 315, 
a. AS. 229 of 1901 (unreported) 5. II. By 10 N, 876, 
3 LLB, 2 M 6. LL. R 10 M, at 478, 474, 
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succession to an ascetic) relates to the ‘individual property of 
the ascetic, Giyana (Sambanda Pandara v. Kundasamt Tumbiran') 
and not to the extensive properties under his control as head of a 
matt. In this connection (and with reference to what comes later 
on as to the inapplicability of the analogy drawn from the ecclosias- 
tical systom of Europe), it is important to noto that under tho 
Hindu system ‘ an ascetic is prevented by the usage of his order from 
owning or managing property for personal enjoyment’ (Géyana 
Sambanda Pandara v. Kandasami Tambiran?). In one of his disqui- 
sitions, the author of the Mitakshara propounds the following 
query and ‘answers it himself (Mit, Ch. II, S. viii, pl. 7, 8 and 9). 

“ Are not those who have entered into a religious profession, 
unconcerned with heritable property, since Vasishtha declares : 
‘They who have eutered into another order are debarred from 
shares.’ How then can there be a partition of their property ? 
Nor has a professed student a right to his own acquired wealth: 
for the acceptance of presents and other means of acquisition are 
forbidden to him, And, since Gautama ordains that ‘a mendicant 
shall have no hoard,’ the mendicant also can have no offects by 
himself acquired. ; 

“ The answer is, ‘a hermit? may have property : for the text (of 
Yajnavalkya) expresses, ‘the hermit may make a hoard of things 
sufficient for a day, a month, six months, or a year, and in the 
month of Asviva he should abandon (the residue of) what has been 
collected.’ The ascetic too has clothes, books and other requisite 
articles: for a passage (of the Vedas) directs that ‘he should wear 
cloths to cover his privy parts’ and a text (of law) prescribes 
that ‘he should take the requisites for his austerities and sandals.’ 
The professed student likewise has cloths to cover his body and 
he possesses also other effects. It was, therefore, proper to explain 
the partition or inheritance of such property.” 


It may safely be left to other minds to judge how far the 
above passage of the law (indefence of the proprietary rights of a 
hermit, &c.,) warrants an ascetic holding beneficially properties 
worth several lakhs of rupees. Under the European system, the 
monk who, jike our ascetic, was ‘civilly dead’ was incapable 
of holding property ‘in temporal goods, but not so the ‘ clergy- 








1, I. L, R., 10 M. 385, 2. I bid, 887. 
3, ie, a Vanaprastha and not a yati or an ascetic. 
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mun,’ Including under this head bishops, deacons, &., though 
under “the Catholic system these (latter) could not marry. (See 
Doavt’s Civil Liw. Peel. Bk. Tit. Ll, Section LI, Articles 18 and 14). 
A mutt has its counterpart, not in the benefice of a bishop, but in 
the ‘ monasteries’ of the Middle Ages. A monk himself could hold 
no propefty, but a ‘monastery’ (consisting of a large number of 
monks) was counted as a juristic person, and in its corporate charac- 
ter could hold property and.possass rights and duties (Domat, I bid, 
Art. 15). This must also be the truo theory as to the mutts of 
India. In iyana SambandaPandara v. Kandasami Tambiran', the 
Judges observe, “the administration of a matam endowment pre- 
sided over by an ascetic was an oxception to the rulo (of incapacity 
vr prohibition), recognized on the ground that such administration 
was in furtherance of the cause of religion. But among Sudras, 
the administration of Temple Endowments, of endowments instituted 
for special services in Hindu ‘Temples and of endowments founded 
for the support of religious and other charities, either in particular 
places or on particular occasions, was also considered to fall under 
the exception.” 


Iu any view, the devolution is not by way of ‘ inheritance, but 
by way of ‘succession to an office,’ and what devolves on each suc- 
ceeding mohunt or head of the mutt is not the ‘land’ or the 
properties of the mutt, but the ‘management’ of the endowment, 


The law as laid down in Sumbanda Pandara v. Kandasamt 
Tambtran and Sammantha Pundarav. Sellappa Chetti though not 
altogether free from difficulties, was substantially accepted and 
followed by the various High Courts, till the point again came 
to be considered in the recent case of Vidyapurna Thirthaswame 
v. Vidyanidhi Thirthascami*. The question in the case was 
as to the effect of lunacy on the position of the heud of a mutt. 
The actual decision in the 2 Madras case did not require to be dis- 
sented from (though the learned Judges in passing practically ex- 
press their dissent from that case), but the law therein laid down 
as to the precise legal stains of the head of a mutt had to be 
considered. But it is, to say the least, curious, (if not a matter to be 
regretted), that no specific reference is made by either of the learned 
Judges to this part of the Judgment in the two earlier cases, Tho 





1. I. L. R., 10 M. 335. 8. L L. R, 2M. 175. 
3 Lbil, 373 4. LL. B, 27 M. 485 
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Officiating C. J., remarks in his judgment’ that it must be admitted 
that there is no direct authority pointing out the preciso jurel char- 
acter of the heads of institutions of the kind referred to above, and 
their Lordships decide the question on principle and analogy. With 
the actual decision in the case, we are not here concerned, nor is 
it pertinent to tbe present discussion to enquire whetlrer, on the 
evidence of usage on former occasions of lunacy (vide p. 448), or 
on the ground that the principles of the English or general law 
of Trusts do not all apply to seemingly kindred institutions in 
India (vide p. 448), the case could have been disposed of, without 
ontering into tho general question of the legal status of the head 
of a mutt. The importance of the subject, no less thah tho weight 
due to the opinion of such distinguished judges expressed in the 
claborate and considered judgments delivered in the case, makes it 
necessary that the conclusion arrived at in the case and the reasoning 
and analogy ou which the same is based, should be carefully analysed 
and oxamined. It is perhaps pardonable to say that there are por- 
tions of their Lordships’ jadgments which many may find novel, 
if not also difficult to concur in, but this cannot detract from the 
authority due to such weighty pronouncement. Their Lordships’ 
conclusion is thus stated in the judgment of Bhashyam Atyangar, J.° 


“ Jn legal contemplation, the head of a mutt, as such, has an 
solute for life in its permanent endowments and an absolute 
property in the income derived from the offerings of his followers 
subject only to the burden of maintaining the institution.” 


`“ In the case of mutts, such detined and specific purposes 
immediately connected with the maintenance of the mutt as an 
institution are in the nature of things very limited and a large part 
of the income derived from the endowments of the mutt as well as 
from the money offerings of its disciples and followers— which 
offerings as a rule are very considerable—is at the disposal of the 
‘head of the mutt for the time being, which he is expected to spend 
at his will and pleasure, on objects of religious charity and in the 
encouragement and promotion of religious Jearning. His obliga- 
tion to devote the surplus income to such religious and charitable 
objects is one in the nature only of an imperfect or moral obligation 
resting in his conscience and regulated only by the force of public 





1, I L. R, 27 M. 440. 2 L L. R., 27 M. at 465, 
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opinion and he is in no way, whether as a trustee or otherwise, 


accountable for it in law.” 


The bases of the steps in the argument of the learned judges 
may be briefly stated as follows :— 


(i). The history of these mutts in India shows that in their 
origin and growth, they boar a closo resemblance to 
‘ ecclesiastical endowments’ in Europe. 


(ii). The history, taken with the objects of the mutts and the 
prevalent practice in them, also shows that the heads of 
those mutts cannot be rogarded as mere irtistees. 


(iii), In its trae legal character the headship of a nutt is in 
the nature of a ‘corporation sole,’ and this is borne out 
by the analogy of ‘ecclesiastical ccrporations gole ’ 
in the Anglish Common law. 


(iv). The theory of ‘corporations’ is not unknown to Hindu 
f Law, but, on the other hand, many institutions —lay and 
ecclesiastical—in this country are really ‘ corporations, 


(v). The ‘corporate person’ in the case of mutts, is ‘ the office 
of the Spiritual Teacher, Acharya, which, as it were, is 
incarnate in the person of each successive Swami,’ 


(vi. On the analogy of the ‘bishop’ and the ‘parson’ in the 
English law the head ofa mutt must be held to have 
the jural character already stated ; and 

(vii). Itisa well-known principle of Hindu Law that lunacy 
does not divest an estate once vested. 

Both tho learned judges refer at some length to the legal 
character of the idol, and of the ‘trustee or manager’ in Hindu 
iemples, but they do this mainly to distinguish the position of the 
head of a mutt from that of a trustee of a temple, on the ground 
that in the latter case, al] property is vested not in the trustee, but in 
the idol as a ‘ juristic person,’ whereof the trustee is a mere manager, 
to carry out ‘ specific parposes connected with the temple’—purposes 
defined and settled by usage and custom’. Vidyapurna v. Vidya, 
Nidhi.) If, as appears to be the view of the learned Judges, anything 
turns on the purposes of the endowment being ‘specific’ in the sense 
of being ‘defined by custom and usage,’ cne cannot help asking 


p I. L. Be, 27 M. 456, 
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whother in the case of mutts, the purposes for which the income is 
to be spent are not as much settled by usage and custom, and 
whether the difference, ifany, is not after all one of degree, rather 
than of kind. 


Proceeding now to deal (seriatim) with the conclusion and 
arguments as above summarised, it is perhaps not too much to 
say that in spite of the elaborate discussion, the judgments of their 
Lordships suggest or leave unanswered more difficulties, than 
what they help to solve or set at rest. Loaving alone the pro- 
pertios that form what may be called ‘special endowmonts’ undor 
the charge of the head of the mutt (as to which their Lordships 
admit that he is in the nature of a trustee, vide p. 455) and deal- 
ing only with the mutt endowments proper, their Lordships’ con- 
clusion confers on the head of the mutt, an absolute beneficial 
interest (subject of course to the maintenance of the mutt) during 
the term of his life, in the income of the mutt (from the endowed 
properties as wellas from offerings, &c.,) treating such interest 
as a vested life-estate which cannot ordinarily be divested, and 
making the head of the mutt absolutely unaccountable in law to 
anybody as to the way in which he applies the income. It need 
hardly be pointed out that this position goes much further than 
that in Sammantha Pandara’s case’, where the learned Judges accept 
that the matt endowments are ‘in a sense trust property,’ though 
they make the superior unaccountable for the expenditure of the 
income, ‘provided he does not apply it to any purpose other than 
what may fairly be regarded as in furtherance of the objects of the 
institution.’ It is not clear whether the learned Judges meant this 
proviso to be a legal limitation or only in tho nature of a moral 
obligation, and if the former, how they expected it tô be enforced, 
But in Vidyapurna’s case? it is distinctly laid down that any such 
limitation is merely in the nature of a ‘moral or imperfect,’ obliga- 
tion. What the learned judges mean by the ‘matntenance of the mutt,’ 
—whether it means the barest administration of the mutt proper- 
ties, the repair of its buildings and the pay of its establishment, or 
whether it is used in a broader or more comprehensive sense so as 
to inclade also the carrying out of the objects of the foundation 
(by spending the income for.the usual charitable purposes and the 
encouragement of learning) —it is not possible to say. ‘he tenor of 


1 LLB, 2M. 176, 2 LL. R., 27M. 486, 
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their observations would rather seem to indicate that they use the 
expression in its narrower sense. 

One primary objection that appears on the very face of their 
Lordships’ conclusion is that they are contravening an established 
principle of Hinda Law in conferring upon an ascetic a bene- 
ficial interest in temporal properties. Bhashyam Aiyangar, J.’ 
in comparing the head of a mutt to a ‘bishop’ observes that 
‘there is a striking similarity between the two in respect of the 
corporate character of the office and the beneficial enjoyment of 
the income by the incumbent.’ As already stated, the Canon Law 
and the English Law do not disqualify ‘clergymen’ (but only 
‘ monks’) to hold property. If it is to be presumed that their Lord- 
ships do not dissent from the account in Giyana Sambanda Pandara 
V. Kundasamé Tamlsvan' of the history and objects of the mutt, it is 
difficult to reconcile this theory of ‘beneficial interest’ with the state- 
ment in that case that the matam and its endowments are under the 
charge of the head ‘in trust for the maintenance of the mutt, for his 
own support, for that of his disciples and for the performance of 
religious and other charities in connection with it according to 
usage.’ In this latter view, his beneficial interest is only that of 
one of several beneficiaries and not that of a ‘real owner for the 
time being’ as the Officiating, O. J. now describes it. The circum- 
stance that the head has considerable powers (of discretion) in the 
disposal of the income in furtherance of the objects of the insti- 
tation cannot convert a ‘trust’ estate iuto a ‘ beneficial’ estate, 

The interest of the head is treated by their Lordships as a 
vested life-estate which cannot ordinarily be divested. Whatever 
may be the acceptability of this theory in the particular case, it 
is impossible to shut one’s’ eyes to the serious consequences to 
which it must lead. In fact this view would place the head of the 
mutt in a much more advantageous position than the bishop or 
parson to whom he is likened. -The European ecclesiastical system 
has mado specific provision for “ deprivation’ of office, in cases 
of misconduct, criminality, heresy and the like—(vide Stephen’s 
Commentaries, 13th Edition, Vol. IJ, pp. 590 and 608-9), But 
in the absence of any trust, and in the face of the theories 
of ‘ vested estate’ and ‘ unaccountability, no remedy would seem 
to be available against the head of a mutt, however guilty he may 
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be of misfeasance, malfeasance or non-feasance in the matter of the 
administration of the mutt or however profligate his life ‘may be. 
Take the extreme case of his becoming a convert to some other 
faith, It might be urged that this will entail excommunication 
and consequent forfeiture of hia office. But if his interest in the 
office and in the properties of the mutt is in the nature of a vested 
proprietary right, it is extremely unlikely that Act XXI of 1850 
will not apply to prevent any such forfeiture. A Innatic head 
is bad enough, but a Mahomedan or Christian Swami presiding 
over the Ahobilum, Sringeri or Udipi mutt would bea sad spectacle 
indeed and it will be an evil day for this country when its judiciary 
and legislature should in all good faith bring its religious founda- 
tions to this pass. 

The theory of unaccountability is based by his Lordship the 
Officiating, C. J. on the ground that ‘the Swamis were not mere 
snbordinates in the institutions but heade whose duty it was to 
promote learning and further the interests of religion; such heads 
moreover as ascetics not prone to be affected by motives incident 
to worldly life requiring less restraint in dealing with property 
than ordinary men. Jt followed, therefore, that the law gave them 
over what remained of the income after defraying the established 
chargesof the institution a full rightof disposition, while in respect 
of the corpus it treated the individuals composing the line of 
succession as in the position of tenants for life.’ It is not clear 
whether in the above passage his Lordship refers to ‘the law’ as 
now administered or the ancient ‘Hindu Law.” If it is meant 
that the text of Hindu Law gives the Swami the status above 
decribed, no such text is referred to. It is difficult to see why, if 
the law had so much faith in the unworldlymindedness of the 
ascetics, it should have drawn any distinction between the ‘income’ 
and the ‘corpus’ giving the head of the mutt different degrees 
of control over the two. Further it will be paying scant deference 
to the practical insight of the Hindu commentators (if not the 
text-writers) to say that they never suspected the would-be heads 
of mutts of worldlymindednesss. 

There was perhaps some justification for keeping the admini- 
stration of these mutts free from the control of Courts of law 
in days when royal control over religious foundations was a reality, 
when the native rulers and after them even the British Government 
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(for a time) exercised a sort of ‘ visitorial jurisdiction’ in respect of 
these institutions, The language of Regulation VII of 1817 is 
sufficiently wide to bring these mutts also under its scope Jusaghert 
Gosamiar v. The Collector of Tanjore’ and the observations .of the 
Judicial Committee in the Ramesvaram Case? are equally general. 
Referring to Regulation XIX of 1810 and VII of 1817, the 
Judicial Committee remark that even before 1810, ‘the British 
Government by virtue of its sovereign power asserted, as the former 
rulers of the country bad done, the right to visit endowments 
of this kind and to prevent and redress abuses in their manage- 
WENb oss The Regulation VIL of 1817 enacts that the general 
superintendence of all endowments should be vested in the Board 
of Revenue and prescribes the duties to be performed by them to 
prevent misappropriation of the funds.’ Itis not possible to say 
whether this visitorial jurisdiction empowered the Government to 
‘remove’ the head of a mutt, but there have been instances in 
which Government took over possession of the mutt and its 
properties on account of the misconduct of the Matadhipati. (Jusa- 
gheri Gosamiar v. The Collector of Tanjore). Since the middle of 
the last century the policy of non-intervention or religious neutrality 
has led to the withdrawal of Government control and the question has 
arisen whether these heads of mutts are liable to be sued in a Court of 
law for maladministration &c. The question does not appear to 
have been specifically decided though various observations have 
been thrown out in favour of the view thata suit underS. 14 
of Act XX of 1868 would lie in such cases. (Jusaghert Gosamiar v. 
The Collector of Tanjore®, In the matter of the petition of Mohun 
Dose v. Lutchmun Doss*), Whether a proceeding under S. 589 
©. P. C. will liein respect of these mutts cannot be definitely stated 
either. Some observations in Giyana Sambanda Pandara v. Kanda- 
samy Tambiran® may perhaps be taken to indicate that if it had been 
necessary to decide the point in the case, the learned Judges 
would have held that a suit under S. 589 C. P. C. could be main- 
tained in respect of a mutt. But it is’ clear that both S. 14 
of Act XX of 1863 and S. 539 of the Code of Civil Proce- 
dure can be availed of only when there isa ‘trust’ and if the 
decision in Vidyapurna’s case is to be understood as laying 


a 
. See 5 ML H. C. 834 at 841. 
A Rajah Muttu Ramalinga Settupati v, Periyanayagam Pillai, L. R.I. A. at 282. 
3. See 5 M, H. O. R., 884. - i 
4. L Le R.. 6 0.11. 5. I. L.B, 10M. at 6086, 6. I. L, B., 27 M, 435. 
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down that there is very little of a trust character attached to the 
office of the head of a mutt—and in fact there could not possibly 
be a trust if once it is recognised that the incumbent has a ‘bene- 
ficial interest’ in the income of the endowment—it is difficult to 
maintain that a suit will lie, in such cases, either under S. 14 
of Act XX of 1863 or under B. 589, C. P. C. Their Lordships, 
however, subject the beneficial intorest of the head of the mutt to 
the ‘burden of maintaining the mutt.’ The ambiguity of the ex- 
pression ‘maintenance of the mutt’ has already been adverted to, 
but whatever its senso, it is by no means clear what character they 
meant this ‘burden’ (of maintaining the mutt) to be of—‘moral’ or 
‘legal’ ; if legal, how the obligation is to be enforced and by whom, 
it is not possible to say from their Lordships’ judgments. 


It must certainly be admitted that the position of these Swa- 
mis or Mohunts is somewhat anomalous. They cannot be rogard- 
ed as ‘ trustees’ in the ordinary legal sense of the term, hemmed 
in by all the limitations and subject to all the strict liabilities im- 
posed by the general law of trusts. But it is difficult, merely on 
account of this, to jump to the other extreme and hold that they 
are beneficial owners of the income of their mutts and that their obli- 
gution to apply the same for the proper objects of the institution 
is merely moral or imperfect. One finds it impossible to persuade 
oneself that between the two extremes there can be no inter- 
mediate position ; and whether the law (as to the jural character of 
the office) as laid down in Sammantha’s conse! can be taken as pro- 
perly fixing such intermediate position is a question worthy of 
serious consideration. A classof trustees to whom is given an 
almost unlimited discretion (in spending money) within certain 
specified, sometimes fairly wide, limits is not unkuown to the law 

‘(see Lewin or Trusts, 8th Edu., pp. 18, 19, 615) and after all 
one must be permitted to doubt whether the learned Judges would 
have laid down the law in the way they did in Vidyapurna’s case? 
but forthe unfortunate analogy of the ‘bishop’ and the ‘parson.’ 


Taking up, next, the main steps in their Lordships’ reasoning, 
the conclusion of the leirned judges rests partly, as already stated, 
on the history of the institution in this country and the similarity 
between it and the history of church endowments in Europe, 


1, LL, R, 2M. 176, 2. LL.B. 27 M, 485, 
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(grounds (i) and (ii) as summarised above). Tt is hard to see how 
the history of mutts in India supports the conclusion that the head 
of the mutt has an absolute beneficial interest in the income of the 
mutt properties. In all gifts made to mutts,—whether in the shape 
of endowments or in the shape of offerings—there is no doubt a 
‘personal’ clement entering into the calculations of the donors. 
But the gift is in reality intended for the mutt rather than for the 
incumbent. The incumbent may be held in the greatest venerna- 
tion, but the gifts are made to him, not to spend as he likes with- 
out limitation, but on the implied understanding that he will 
utilise them in furtherance of the objects of the institytion, This 
by itself may not be enough to create a legally enforceable trust 
in respect of each particular gift, but it is enough to indicate that 
in the historical growth of the institution, the head of the mutt 
has usually been regarded asa trustee for the purposes of the 
mutt, rather than as an ‘owner’ to whose whims the pious donors 
have to look for the proper application of the mutt funds. In 
reading the judgment of the Jearned Officiating Chief Justice it is 
difficult to resist a suspicion that there lurks underneath the 
whole discussion a half unconscious idea that these endow- 
ments are somewhat in the nature of professorial endowments, 
in which case, the recognition of a beneficial interest in the incum- 
bent for the time being is quite intelligible. The principal pur- 
pose of the institution according to his Lordship is the mainten- 
ance of a line of competent religious teachers who are given, for 
the welfare of the foundation itself, a real, and so to speak, bene- 
ficial interest in the usufruct. There isa scarcely perceptible 
misconception in the above statement, but that is what really in- 
fluences the subsequent steps of his Lordship’s reasoning. The 
ascetic Swamis are teachers of religion for religion’s sake and 
not for thesake of any emoluments, They and their disciples aro 
‘maintained’ by the mutt,—-and to this extent they have a benefi- 
cial interestin the mutt properties—but the maintenance of a 
number of ‘ascetics’ could cost but little. Whether the surplas 
income—which constitutes by far the larger portion—if spent in fur- 
therance of the objects of the mutt, is really spent ‘for the main- 
tenance of a line of competent teachers,’ is a question that can 
hardly admit of two answers. Inthe view they take of the pur- 
poses of the mutt, in the comparison they make between the mutts 
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in India and the ecclesiastical endowments of Europe, and in the 
analogy they draw between the head of a mutt anda bishop or 
parson, their Lordships have entirely lost sight of the circumstance 
that (unlike the European ecclesiastical system), the Hindu reli- 
gious system knows of no organisation of regnlar paid ministers of 
religion, especially when they are ascetics. The ecclesiastical 
endowments of Europe—whatever their origin—soon appear under 
two distinct classes, viz, ‘monastic endowments’ and ‘church 
endowments,’ the former being associated with the great centres 
of religious education and monastic charity, the latter, with every 
bishopric, „being the emoluments of the bishop and his chapter. 
Our mutt endowments really correspond to the former, whereas 
the learned judges without noticing the distinction between the two 
kinds have taken their analogy from thelatter,—and even there 
(as will be shown later on) froma peculiar and erratic development 
of the English Feudo-Ecclesiastical law, i.e., the bishop’s and the 
parson’s estates. 

One other circumstance may here be noticed ont. Assuming 
that in their origin these mutts are principally religious educa- 
tional centres a change is noticeable in recent times, whereby their 
“ charitable” character has become more prominent ; what bearing 
this circumstance, if noticed, would have had on their Lordships’ 
reasoring, it is not for us to speculate upon. 

As already more than once stated the chief basis of their 
Lordships’ decision is the theory of corporation sole and the 
analogy of the parson in England (grounds iii, v and vi in the 
summary already given) and as preliminary to this their Lordships 
seek to establish that the theory of corporations is not unknown to 
Hindu Law. With all due deference to the learned Judges, it must 
be stated that the judgments seem to confound ‘juristic persons, with 
‘corporations’ and ‘corporate’ or representative ownership of pro- 
perty with ‘corporate’ character of personal status(See Poll. and Mait 
Hist. of Eng. Law, Vol. I, p. 447). Their Lordships refer at length to 
the case of idols and all that they say with reference to this only 
goes to show that the Hindu Law is not unacquainted with what 
may be called ‘juristic persons.’ To point out this is not to prove 
that the theory of corporations is not unknown to the Hindu 
Law. It is unnecessary to point out that all juristic persons are 
not ‘corporations’ (of one kind or the other), {cf. the idol, the 
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fiscus and the ‘ heredttas jacens’ of the Roman Law ;] and in spite 
of thé remarks of a Jearned writer (quoted at p. 458 of the 
judgment), it sometimes makes a considerable difference in the 
subsequent steps of the argument whether you treat an ‘ object’ 
or an ‘institution’ as a juristic person, in whom the property is 
vosted and on whose behalf it is administered by a natural person 
or treat the line of administrators as a ‘corporation sole’ in whom 
the property is vested and give to each person in office a life- 
intorest therein. In Vidyapurna’s case itself, if their Lordships 
had adopted the former theory, itis extremely doubtful whether 
their Lordships would have laid down the law as they have dono. 
The process of ‘incorporation’ of persons is peculiarly English 
(vide remarks of Mr. Salmoud referred to above) and the division 
of ‘juristic persons’ into ‘corporations aggregate’ and ‘ corporations 
sole’ is much more so. It is noteworthy that Austin does not accept 
this division as a part of general jurisprudence (See Austin Vol. 
J, p. 584). Whether Professor Maitland’s objection to the expression 
itself is accepted or not, he conclusively proves that the ‘ corpo- 
ration sole’ was unknown to the English Law itself before the 15th 
or the 16th century (Law Q. R. Vol. XVI). The learned Officiating 
C. J. refers to Lord Mackenzie’s Roman Law in support of his 
statement that the concept of ‘ corporation sole’ is not peculiar 
to the English Law. uord Mackenzie in a previous page observes 
‘The Romans recognised another class ofartificial persons as capable 
of rights and obligations bearing some resemblance to the corporation 
sole.of the English Law? As instances of this he gives, ‘ the 
State itself,’ “every public office considered with reference to the 
rights and duties attached to it, the public treasury or fisc, and 
finally the inheritance of a deceased person (heredttas jacens,) so 
long as it was not taken up by any one as heir.’ It is particularly 
to be noted that none of the above examples given by Lord 
Mackenzie will fit in with the conception of a ‘corporation sole’ 
inthe English Law. (See also the History of Euglish Law Vol. I, 
p. 490, foot-note (2)). To strengthen his position Bhashyam 
Aiyangar, J. refers to some other institutions in India,as furnishing 
instances of ‘corporations sole.’ With all due deference, it is 
very much to be doubted whether he is not trying to read his own 
ideas into them. His Lordship discusses at length the history of the 
lew relating to impartible wemindaris. It is certainly true, as his 
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Lordship remarks, that the law relating to impartible zemindaris 
(as it now stands) is anomalous and unscientific, but it is very 
doubtful if the remedy for it is to be found in the theory of 
corporations sole. So far atany rate as anything turns on their 
(former) military character, that sufficiently explains the impar- 
tibility and inalienability of Zemindaris (cf. the condition of 
baronies in the English Feudal law) and no theory of corpora- 
tion sole is necessary to explain this. It is difficult to see how 
the incident of inalienability turns on the corporate character of 
the office of the Zemindar. Their Lordships appear to labour 
under a misapprehension on this point. In his definition of ‘ cor- 
poration sole,’ Grant refers to the ‘ power to alien’ lands ‘in some 
particolar instances, under qualifications and restrictions introduced 
by statute? Here he is referring to the statute law of England 
from the time of Elizabeth, restraining alienation of their benefices 
by bishops, parsons &c. Far from inalienability being a necessary 
incident of the theory of corporations sole, bishops and parsons 
could, before the Elizabethan legislation, freely have alienated their 
lands with the consent of the dean and chapter and the patron and 
ordinary respectively. The real explanation of this is the theory of 
joint ownership. (See Pollock and Maitland’s Hist. of English Law 
Vol. I p. 486-7; Stephen’s Comm. 18th Edn. Vol. II. p. 648). 
The sin of the Indian judiciary which has resulted in the present 
anomaly of the law as to inalienability consists not in its failure 
to recognize and apply the theory of ‘corporations sole,’ but in its 
shutting its eyes (so far as this question is concerned) to the joint 
character of the Zemindar’s family aud confounding the law of 
partition with that of alienation. 


Nor does the theory of ‘corporation sole,’ assuming that it 
may be usefully applied iu this country necessarily involve, as one 
of its incidents, a beneficial life estate (in favor of the incumbent 
for the time being) in the properties attached to or vested in the 
corporate office. This is certainly not the case with the several 
statutory ‘corporations sole’ referred to in the judgment of 
Bhashyam Iyenyar, J., and it is very doubtful whether any modern 
system of law will recognize even theoretically that the king, asa 
corporation sole, takes a‘ beneficial life-estate’ in the kingdom 
attached to or vested in the corporation sole which for the time 
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being he represents, Infact nothing but the analogy of the bishop 
and the parson could support their Lordships’ conclusion. The 
learned Judges start with the assumption that ‘iu many respects l 
there is a striking similarity botween English ccclesiastical corpora- 
tions (sole) and the ancient and well-established mutts in India,’ 
(p. 448). With all respect, it is submitted that this assumption is 
based on an utter disregard of the history of these ecclesiastical 
corporations sole (particularly of the bishop and’ the parson) in 
English Laws ; their ‘ estates’ are a distinct peculiarity, if not an 
eccentricity of the later English common Law, and the restrictions 
on their powers are the creation of English Statute Law. The 
statutory provisions (restraining alienation) are collected in 
Stephen’s Commontaries (Vol. IL, pp. 648—653) and the history of 
the Common Law (on this subject) is interestingly related in 
Professor Maitland’s article in Vol. XVI of the Law Quart, Review, 
p 385, and in the History of tho English Law. Though at 
present the bishop’s estate in his benefice and that of the parson 
in his land stand somewhat on a very similar footing their origin 
and history have been very different. The one is the result of a 
peculiar process of ‘disintegration ’ of a corporation aggregate, tho 
other, of ‘ expropriation’ of the ‘patron.’ The benefice originally 
belonged to the ‘bishop, dean and chapter’ as a ‘ corporation 
aggrogate’ or to the particular Church as a ‘juristic person.’ 
The bishop or the rector was only an administrator and the Church 
was spoken of as being seized of the land (History of English Law, 
Vol. I, pp. 482-483). But under the English fendal law, the 
bishop (in virtue of the benefice) was also a ‘baron’ and this 
gradually introduced a ‘ personal’ element ; and gradually church 
lands came to be spoken of as held ‘ by the bishop’ or € by the abbot’ 
instead of by the church or ‘by the abbey.’ Another material 
circumstance was that a large part of the members in the corpora- 
tion aggregate (in the church and in the abbey) were monks who 
were ‘dead to the law’ and could not hold property. The bishop 
and the abbot represented the church estate before the feudal 
suzerain and they represented the chapter and the convent 
before the courts of law, Except on the question of alienation 
of church lands, the communal eloment was gradually lost 
sight of; the church also ceased to be looked upon as a ‘ juristic® 
person. The church lands came to be slowly divided among 
3 
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the principal church officers—bisl op, dean, prebendary, &c., 
—and instead of the church being the owner and the .bishop 
a mere administrator (as before), the bishop came to be looked 
upon as holding the lands ‘in right of his bishopric’. The 
‘ corporation aggregate’ thus got resolved into a ‘mere collection of 
corporations sole? (History of English Law, Vol. I, p. 485-7. Seo 
also Law Q. R. Vol. XVI, pp. 840-1). “The ‘church’ being no 
longer available, we had to invent the curious phrase ‘corporation 
sole’ to meet the cases in which the ecclesia had but one custos or 
one rector and our Jaw then plunged into clumsy debates as to 
whether antabbot is tenant in fee or tenant for life, as to whether 
a parson has a ‘qualified fee’ and the like.” (Ibid, p. 490). 
The parson has likewise a history of his own. A parish church 
was originally constituted by the lord of a manor (or a‘ patron’) 
building a small church and appointing somehody to carry on 
service in it. This nominee was allowed by the patron to enjoy tho 
usufrnct of certain lands; but charch and lands alike remained the 
property of the patron. This was not quite agreeable to the ecole- 
siastical lawyers of the time. Soon after tho ‘Investituro struggle’ 
(in the 11th and 12th centuries), the parson (or the person who was 
to officiate in the parish church) ‘ had to be instituted and inducted 
by his ecclesiastical suporiors.’” The patron’s ownership was being 
gradually ‘ sucked’ out of him by tho ecclesiastical law and he had 
left to him, (as it were by the gratitude ofthe church), merely tho 
right of ‘presenting’ a person on a vacancy, an ‘advowson’ as it 
came to be called. But the difficulty of the English lawyer soon 
arose, If the ‘ patron’ has ceased to be the owner of the lands which 
the parson was enjoying, who wasto be the ownor ? Surely not the 
‘parson’, for if » parson dies and it is some time before his successor 
is to be appointed, in whom is the property to vest? Is the fee to 
be in abeyance ? (The ‘church’ itself has ceased to be a ‘person’ 
in the English law of the middle_ages). Then in the loth century 
there are frequent discussions about this and slowly there is 
developed, for the lawyer’s relief, the theory of a corporation sole 
in which to vest the property. But this is by no means the end of 
the trouble; for it raises the next question what then is tho 
parson’s interestin the land. He was sometimes conceived as 
‘having a fee simple, sometimes as being only a tenant for life and 
finally he was said to have a ‘qualified fee.’ Thus arose and thus 
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were settled the ‘ cumbrous disputations abont the kind of fee that 
a parsen has’, everything the result of a failure to hold fast to the 
‘simple and not inelegant principle’ which treated the ‘church as a 
juristic person, with a nataral person as its guardian’ (History of 
English Law, Vol. I, p. 484). The remark of the learned authors of 
the History of English Law can well be applied to the decision in 
Vidyapurna’s caso. It is difficult to peranade oneself that the 
learned Judges were right, (in the face of the above history of the 
bishop and the parson in England) in basing their conclusion on any 
analogy borrowed from that portion of the English Ecclesiastica] Law. 


As already stated the ancient mutis of India correspond to the 
monasteries of mediæval Europe. These were the reregarded as ‘ cor- 
porations aggregate’ (See Domat’s “ Civil Law,” Prelimivary Book, 
Title LE, Section I, Art. 15) and that analogy would have beenfmore 
proper. Tho mohunt and his chelas, (or whatever corresponds to 
them) will be the members constituting this corporation aggregate, 
aud the mohunt will be the ‘active agent’ of the corporation 
“aggregate. Or the theory of a corporation might have been 
avoided and the ‘ objects’ of the mutt orthe foundation or institution 
itself might be regarded as a ‘ juristic person’ (Savigny’ Vol. II, 
Soction 88. Rattigan’s Translation, p. 199), whereof the Mohunt, 
Swami or Pandara Sannidhi, will be the .dministrator or guardian 
to carry out the objects of the institution, with considerable 
discretion, no doubt, allowed to him in such administration, but not 
exactly ocoupying the position which their Lordships’ decision in 
Vidyapurna’s case assigns to him. What differences there will be 
in the practical results of the two views, it is not for us here to 


discuss. 
(To be cuntsnited). 
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NOTES OF INDIAN CASES. 


Farzand Ali Khan v. Bismillah Begam ;—I. L. R., 27 A. 23: 
—We do not see any warrant in the Code for the appellate court 
passing a decree against a person against whom the suit has been 
dismissed and no appeal has been preferred, merely because the 
decree passed against another defendant has been upset on grounds 
which would justify a decree against the exonerated defendant. 
It seems to us that the Calcutta Full Bench has taken a view 
which is not supported by the language of the Code. The Madras 
High Court has taken a view in accordance with this decision of 
the Allahabad High Court. The power of the Court of Appeal in 
England under Rule 4 of Order 58 is larger and enables the 
Court on au appeal by any party to pass any een which the 
nature of the case may require. 


Rampal Singh v. Ram Prasad Singh.—l. L. R, 27 A. 87 :— 
‘The decision in this case is more important than may appear ut 
first sight. In a previous suit it was held that Rajah Rampal Singh 
the defendant had only a life-intercst in certain properties under a- 
deed of compromise and that an alionation beyond his life of a 
portion to his wife was invalid. In the subsequent sunit to declare 
a court sale of another part of the properties comprised in the 
compromise not binding upon the plaintiff the successor in 
interest of the plaintiff in the prior suit, Rajah Rampal 
Singh raised the defence that the compromise did not alter 
his status as absolute owner under a deed of gift anterior to the 
compromise, a defence not pleaded in the previous action. The 
Privy Council held that explanation 2 to S. 18 barred the defence. 
The Court below appears to have regarded the question involved in 
the piea as a question of law. If so, the point arises whether the 
decision ona question of law, if erroneous, precludes the Court from 
coming to a different conclusion. We are, however, inclined to 
think that the point was not one of law but one of fact as to 
whether a prior deed of gift gave an absolute title which was 
unaffected by the later compromise. The defence of a prior gift 
giving a larger interest, not having been previously raised was 
rightly held to be precluded. 


Har Prasad v. Jagan Lal.—I. L.R. 27 A. 56:—W here property 
is attached in execution of decrees of Courts of different grades, 
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S. 285 provides that the court of higher grade shall alone realize 
the property. We are not disposed to think that tho sale 
by the inferior court is in all cases without jurisdiction and 
therefore invalid. The Allahabad judges regard the sale by the 
inferior court as made without jurisdiction. We do not think there 
is any foundation for this view and it is opposed to the decision in 
Abdul Karim v. Uhakordas', Kunhayan v. lthukutti+ and Ram 
Narain Sing v. Minu Koery*, The contravention of the section 
is a mere irregularity which may vitiate the sale, when there is 
notice of the irregularity. 


Malli Kunwar v. Imam-ud-din, —1. L. R., 27 A. 59 :—W hero 
the defendant was a party defendant to a previous guit and the 
question now raised was also raiserl and decided in the prior suit 
but no appeal could have been preferred by this defendant in the 
former case, the decision has not the force of res-judicata. Tho 
defendant was simply a pro-forma party to the prior suit and his 
interest in the mortgage which he claimed to have been discharged 
by payment, though negatived by the decree for redemption against 
another person who claimed ihe eutire mortgage money, did not 
give him a right of appeal. The question of payment to him there- 
fore was not necessary for decision and could not be deemed to 
have been conclusively decided so as to prevent its being raised 
again ‘The decision of the Privy Council in Rajah Run Bahadoor 
Singh v. Mussumat Lachoo Koert is a clear authority in favour 
of this view. s 


Baldeo Prasad v Fakhr ud-din —L L. R., 27 A. 52 :—There 
was a decree for sale of a moiety of a certain property, the moiety 
alone having been mortgaged. The entire property belonged to 
the judgment debtor and was sold by the Collector in execution of 
the decree, ‘lhe Judges say the Collector had no jurisdiction to 
sell. We donot see why 8, 320 does not limit the power of the 
Collector to a sale of the mortgaged property. It may be there was 
no personal decreo. ‘Then the order for sale of the mortgaged moiety 
would not be without jurisdiction thougb erroneous, and if it has 
been sold and the judgment debtor has not taken steps to set aside 
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the sale it is binding upon his successors and all transferees from 
them. We do not see where any question of equity comes in. 
Assuming it a perfectly bona-fide purchase from the heirs of the 
judgment deLtor, we still think that the purchaser took nothing. 


Jiwan Ram v. Ram Sarup Ram.—I. L. R., 27 A. 67. We 
regret to find that the Allahabad High Court have adhered to their 
decision in Zamir Hasan v. Sundar’. ‘The decision of the Madras 
High Court in Periasami v. Krishna Ayyan? does not seem to 
have been cited to the learned judges, who have disposed the case 
under reference and the unanswerable argument of Mr. Justice 
Bhashyam Atyangar in his judgment at pages 440 and 441 renders 
it impossible that any other conclusion should be arrived at. 


la 


SUMMARY OF RECENT CASES. 


In ve Whiting’s Settlement Whiting v. De Rutzen 
[1905], 1 Ch. 96. 


Conditions subsequent—Partial restraint of marriage—Condition 
that donee should not marry without the consent of a specified 
person—Gift over. 


A condition subsequent causing a forfeiture of a prior gift 
in the event of the marriage of the doneo at any time without 
the consent of a specified person, is~a good condition provided 
there is æ gift over. 


If there is no gift over, the condition is only tn terrorem and 
caunot be given effect to. 


Conditions subsequent in partial restraint of marriage, ¢. ¢., in 
restraint of marriage limited as to timo, as to place and as to a 
person are not void. 


Per Vaughan Williams, L. J, :— 


It is not desirable in the interests of the community that gifts 
should be treated as valid which distinctly encourage celibacy and 
discourage marriage. 





— 


1. LL B., 28 A, 190, 2 I. L, R. 25 M. 434, 
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It is equally not desirable to say that every partial restraint 
of marriage is an injury to society and ought to be treated as 
null and void. 


But we are not really in a position to doal with such matters 
according to our own view of what might or might not be desir- 
able for the community. 

e 





Law v. Law [1905], 1 Ch. 140. 


Sale by one partner to another—Duty to disclose—Sale voidable if 
facts not disclosed—Election. j . 


It is clear law thatina transaction between co-partnors for 
the sale by one to the other of a share in the partnership business 
thore is a duty resting upon the purchaser who knows and is awaro 
that he knows, more about the partnership accounts than the vendor, 
to put the vendor in possession of all material facts with referenco 
to the partnership assets and not to conceal what he alone knows ; 
and that unless such informaticn has been furnished the sale is 
voidable and may be set aside. 


Where the vendeo partner comes to know that his vendor 
has not disclosed certain facts which he was uot aware of to tho 
knowledge of the vendee and also believes that there might beo 
others not disclosed and clects to affirm the transaction or elects 
not to insist on his full rights and makes a settlement with the 
vondee the vendor cannot afterwards rescind the transaction: and 
claim damages on the discovery of other facts. 





In ve Walker [1905], 1 Uh. 160. 


Lunatic—Eexecution of deed during lucid interval—Deed dispos- 
ing of property—Voed. 


A person found lunatic by inquisition cannot, during tho conti- 
nuance of such inquisition, validly execute a deed dealing with 
or disposing of his property although be may at the time be of 
zane mind. 

Such a deed is altogether void as being inconsistent with the 
powers and duties which the crown has always exercised in reference 
to lunatics. 
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In re Oliver’s Settlement—Evered v. Leigh [1905], 1 Ch. 191. 
Gift void for perpeluity—Election will not validate’ 


The doctrine of election is a rule of eqnity by virtue of which 
a Court of equity compels & recipient of the testator’s bounty to 
conform to all the legal provisions of the will. 


It cannot be applied for the purpo8e of enabling a. testator 
to evade a rule of law- founded on public policy and cannot, 
therefore, extend to a gift void by reason of the rule against 
perpetuities. 





Harrington (Earl of) v. Derby Corporation [1905], 1 Ch. 205. 


Right to dischargé sewage—Prescriptive rights—Statutory duty-— 
Damage for non-feasance— Wrongful act-—Subsequent damage 
—~Cause of action, 


Persons who have discharged their sewage through the land 
of another will obtain a prescriptive right. 


Glossop v. Heston &c., Local Board’, Attorney-General v. 
Dorking Union?, Reg v. Staines Local Bourd®; Brown v. Dunstable 
Corporation’ referred to. 


Where a statutory duty is imposed it is not genorally the case 
that damages can be recovered by one person for non-feasance, 
i. e, for that which the person under a statutory duty ought to 
have done but has failed to do. 


For one cause of action all. damages incident to if must be ~ 
recovered once and once only. 


But if as the result of a wrongful act one damage is caused 
now and another subsequently, there is nothing to prevent a frosh 
action as often as fresh damage is inflicted. 


So also where at the date of the wrongful act no damage is 
inflicted but damage results a year later, the cause of action arises 
not at the date of the act, but a year later, when damage results. 


Backhouse v. Bonomi and Darley Main Colliery Co. v. 
Mitchell? referred to. 








1, 13 Ch. D. 102 (111). 3. 60L, T. 261. 
3. 20 Ch, D, 595 (601). - 4. (1899), 3 Ch, 378, 


` e 
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Thompson v. Alexander [1905], 1 Ch. 229. 
Corporation—Trustee—Joint tenancy. 
A corporation may be a trustee. 


A corporation and a natural person cannot under the common 
law hold property as joint tenants bat only as tenants in common. 


a“ 





Wrigley v. Gill [1905], 1 Ch. 241. - 


Morigage—Mortgagee in posscsion—Renle sufficient ta keep down 
interest—No dterest in arrear—Mortgage accounts—Rests 
when ordered. 


Where a mortgage deed provides that the mortgagee should 
be in ‘possession and that the mortgagor should pay compound 
interest in case interest which is payable half-yearly is in arrear 
for twenty-one days and the rents received by the niortgagee are 
enough to keep down the interest, the latter will not be entitled to 
charge compound interest. 


The ordinary rule is that, in the absence of special circum- 
stances, the account against a mortgagee in possession is not directed 
with rests, i. ¢., the account of the rents and profits runs on from 
‘beginning to end without reference to the question whether he 
has, at any particular time, had in his hands more than sufficient 
to pay the interest or not. 


The principle is that a mortgagee is not bound to accept pay- 
ment by driblets but is entitled to have the account teken as a 
whole and not to be treated as repaid until that account has been 
so taken. 


An exception is made to the above principle in a case where 
the mortgagee has himself claimed the property or has insisted till 
the trial that the mortgagor is not entitled to redeem. This 
exception is made by way of punishment to the mortgagee, 


———— 





1. 9H. L. O, 508. 2. 11 A. 0.137. 
4 
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Barrett v. Beales [1905], 1 Ch. 256. 
Testamentary appotniment—Void for remoteness—Election. ° 


Where an appointment fails for remoteness the doctrine of 
election cannot be applied. 





Ambler v. Gordon [1905], 1 K. B. 417. 
Barement of light—Ordinary user or business—Twenty year’s user. 


The expression ordinary in ‘ ordinary user,” ordinary 
business” or “ordinary purposes” occurring in the aa in 
Coll’s. case is used solely with reference to light and an ordinary 
user or ordinary business means a user or business which in fact 
requires only an ordinary amount of light. 


The question whether any particular business or user is ordinary 
is one of fact, and it cannot be predicated whether an architect’s 
business or any other business is un ordinary business. A right to 
a special amount of light necessary for other than endinary business 
cannot be acquired by prescription. 


By twenty years’ user the only right capable of being acquired 
is a sufficient light for the ordinary uses of inhabitancy and business. 
Such a right prevents the owner of thé servient tenement from 
building so as to interfere with the light previously enjoyed so 
materially as to amount to a nuisance. 





Finck v. Tranter [1905], 1 K. B. 427. 
Equitable mortgagee—Right to collect rents, 


An equitable mortgagee has no right to receive rents until he 
has obtained an order of the court, 


But if the equitable mortgagee gets pessession lawfully he is 
entitled to the rents from the date of possession. 


Where the tenant pays rent to the equitable mortgagee with 
full knowledge of the facts he is not entitled to recover it back 
from the mortgagee. 
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Wolfe v. Olerk of Surety County Council [1905], 1 K. B. 489. 


Occupation,’ meanin g of —Legal possession. 


To create an “occupation” there must be an actual as well as 
legal possession. Legal possession will not of itself constitute an 
“ occupation.” 


The owner of a vacant house is in possession and may mein- 
tain trespass against any one who invades it, but he may not be 
rateable as an “ occupier.” 


A vicar has the possession of the freehold in the church and 
has even as against the churchwardens the right to the keys of 
the church. 


Legal possession of the freehold in & church coupled with 
receipt of pew rents is not sufficient to create an occupation by 
the vicar within the meaning of §. 24 of The Reform Act, 2 & 8 
Will 4, C. 45. 


eee 


JOTTINGS AND CUTTINGS. 








The Heecutive and the High Court:—The discussion of the 
Land Encroachment Bill in the Executive Council was the occasion 
of the manifestation of feelings on the part of certain official 
members of the Council which cannot be regarded as reflecting 
much credit upon them. It is matter for regret that His Excel- 
lency the Governor was prevented by indisposition from presiding 
over the Council. Proceedings like those that we have witnessed 
emphasize the view that it is highly desirable that the Govern- 
ment of the province should nob be committed entirely to the 
hands of distinguished members of the Civil Service, but that a 
Statesman of some English reputation should be sent periodically 
to preside over the administration of each province. It is somewhat 
remarkable that Sir James Thompson, who happened to preside 
over the meeting, who had even acted as interim Governor for a 
period of eight months should have permitted himself to nse 
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langnage far from dignified with reference to the jadicisl pro- 
nouncements of the High Court. English justice embodied in 
judicial tribunals has contributed more to the stability of Niritish 
rule in India than measures of administrative improvement initiated 
and carried out by the Government. Sir James Thompson ought 
to have known that a great responsibility attached to his words as 
a member of tho Executive Council. One could hardly suppose 
that Sir James ‘Thowpson was serious when he spoke of “ tho 
mania abroad as to the value of and respect to be paid to the 
judgments of the High Cuurt-” He discovered aa impatience of lawful 
authority when he talked of Goveryment supplying the High 
Court with directions for its gnidance. One wonders what all this 
means. There is abundant reason to appreciate the mania for judg- 
ments of judicial tribunals in the face of executive zuburdust. 
May it not be said with greater truth that executive officers are 
developing a strong desire to do as they like and are consequently 
impatient uf all restiaints on the part of judicial authorities whose 
duty it is to interpret the law and uot to make it snit the fancies 
of the executive power. People of this country, where there is no 
powerful opposition’ that can check the vagaries of Government and 
still less to overthrow it, believe in the High Courts as practically 
the only safeguard against the arbitrary power ofautocracy. We 
have always insisted upon the greatimportance of the High Courts 
maintaining their independence and deserving ‘the respect of the 
country by the superiority of its personnel. Some respon- 
sible officers of government would indeed be glad if the High 
Courts were reduced to the position of a department of the 
executive. If anything were really done to impair their indepen- 
dence and to undermine public confidence, one of the principal 
props of British rule would indeed be swept away, It is matter 
for extreme regret that >ir James Thompson should have expressed 
himself deliberately in language of utter disrespect to the highest 
tribunal in the land. Ever since the pronouncement of the judg- 
ment of the Full Bench in the Penal Assessment Cuse, a bench, by 
the way, the strongest that has sat on the High Court for the last 
20 years, rabid nonsense has been talked in some official circles, 
‘We cun only hope that Sir James Thompson was not innoculated 
with the same virus. 
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If Sir James Thompson, behaved in a manner which can be only 
described as undignified, the Hon, Mr. Bradley aud the Hon. 
Mr. Castlestuart Stuart have shown themselves utterly incapable of 
being ruled by any legal restraints. Mr. Bradley spoke of the 
judgment of the High Court reflecting the utmust discredit upon 
the High Court system. He evidently did not pause to consider 
whether he was not rendering himself liable to punishment for 
contempt or to a criminal prosecution for defamation. The privi- 
lege of the occasion was only qualified and 1t would indeed be im- 
possible to plead good faith involving due care and caution within 
the language of the Penal Code when he talked of jadgments at 
variance with the Full Bench judgment of other division benches 
both before and after that pronouncement. It has been said that 
some people rush in where angels fear to tread. When the Gov- 
ernment Pleader who was given ample time had failed to discover 
any contrary precedent and the Advocate General was silent unable 
to suggest any rule of lawor principle of interpretation conflicting 
with the ratio dectdends of the High Court’s decision, Mr. Bradley 
imagined he had discovered decisions at variance with the Full 
Bench ruling and began to moralize on the situation. 


Mr. Castlestuart Stuart began to pose as a better represen- 
tative of the people than the non-official members and his zeal for 
authority went so far as to ask the President to continue the pro- 
ceedings of the Council so as to prevent the non-official members 
trom attending a public meeting. This indeed was going to the 
verge of the ridiculous. We are familiar with various forms of 
official omniscience and of benevolent authority. But the particular 
manifestations of these virtues made by Mr. Bradley and Mr. 
Stuart have induced us to hope that the time may never come for 
these individuals entering upon a larger theatre of public useful- 
ness. We are certain that we would not have had to witness these 
scenes in the Council if the strong presence of the Governor had 
not been withdrawn by illness, We can only venture to hope that, 
however characteristic of the tendency of the official mind these 
scenes have been,there may be no occasions for their repetition in the 
future. For, they certainly do not contribute to the creation of 
respect for authority or of confidence in the wisdom of official 


legislators. 
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Treatment of prisoners on remand:—The evidence given in an 
action for malicious prosecution before Mr. Justice Jelf brings put the 
discomforts and indignities suffered by persons under remand on a 
criminal charge. To take a compulsory bath in water previously used 
by a score of others, and be fed on black bread and thin cocoa, as 
well as deprived of liberty, is a curious way of assuming that an 
alleged criminal is innocent until he is proved guilty. And then 
to be acquitted and leave the court without a stain on his charac- 
ter, adds bitterness to the grievance. In practice we certainly 
treat prisoners who are remanded in custody asif they were any- 
thing but itnocent, at all events unless they are sufficiently well 
off to pay for comforts denied to as undergoing sentence.— 
The Luw Students’ Journal. 


A Counsel's fee:—In 18% Henry Hawkins became a Queen’s 
Counsel. Soon after the Tichborne Trial, in which Hawkins, Q. C., 
played such a prominent part as leader for the Crown, an Indian 
brief was delivered with a fee of 20,000 guineas marked upon it. 
He declined the brief, and was then asked to name his own fee, 
with the assurance that whatever he asked would be forthcoming ; 
but he felt it would be unwise to leave England, and so declined 
the brief on any terms. This speaks for itself as to the enormous 
practice he then commanded, What he was actually making at 
that time is not told, but Lord Brampton says that ‘ even now, 
when I look back, it seems absolutely fabulous,” and that no ex- 
pectations he had ever came up r its amount.—Law Notes, 

* # 

Double Jeopardy —Hffect of a former judgment in a criminal 
case :—The Supreme Court of the United States has recently 
enforced the rule that one trial, save in certain exceptional cases, 
constitutes one jeopardy, and that a defendant, after a trial in one 
court, is protected by constitutional or common law prohibitions 
of double jeopardy, from being again tried for the same offence’. Mr. 
Justice Holmes, dissenting, contends that, within the meaning of 
the Constitution, there is but one jeopardy in one entire cause as 
carried through to its termination in a court of last resort. This 
interpretation, forbidding only a trial on a new and independent 
indictment for an offence for which the defendant has already 


1l. Kepner v. United States, 24 Bup. Ot. Rep. 797. 
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been tried, enables an appeal at the instance of either party. 
Arguing that in regard to an appeal the rights of the prosecution 
and of the prisoner should be identical, he declares insupportable 
the theory of waiver, which justifies an appeal by the prisoner only. 
He believes a man cannot waive so fundamental a constitutional 
right as the protection against double jeopardy. 


Although it may be difficult to square with strict rules of logic 
the prevailing theory of double jeopardy, and although legal 
technicalities are required to explain some of its operations!, yet it 
is to be remembered that the basis of the theory is not tlre doctrine 
of res judicata, but the protection of the individual from harassing 
prosecutions. The double jeopardy of the Constitution is in the 
main the double jeopardy of the common law at the time of the 
adoption cË that instrament, and seems to bear the construction 
given it by the majority opinion. Perhaps we have oulgrown the 
necessity of such protection as it gives against the prosecuting 
officers; but except where there have boen statutory changes in 
states whose constitutions admit of them?, the prosecution cannot 
appeal, and an appeal by the prisoner is dependent upon a waiver’. 


Whether a waiver of a constitutional or common law right is 
to be allowed should depend upon the purpose of that right and 
upon principles of public policy. Thus, while courts often refuse to 
permit a waiver of fundamental rights in which the public has an 
interest as essential for the protection of life and the proper 
conduct of trials, yet where the waiver results in nothing but 
benefit to the accused it is often allowed*. Because a waiver, 
in capital cases, of jury trial’, or of the legal number of jurors‘, 
or of presence at the trial’, might result in capital punishment at 
the instance of an incompetent tribunal, itis forbidden. But, on 
the other hand, an accused may waive his right not to testify 
against himself, or the right of being confronted with witnesses’, 
or the right to a copy of the indictment’, all of which are 





porns 


1. See Mixon v State, 55 Ala. 129. 5. Harris v. People, 182 Tl. 585. 

3. See State v. Lee, 65 Conn. 265. 6. Thompson v. Utah, 170. U. 8. 848, 353, 
3. United States v. Sanges, 144 U.8.310. 7. Hopt v. Utah, 110 U. S. 574. 

4, 6 Crim. L. Mag. 182. 8. Shular v, State, 105 Ind. 289, 298. 


9 Lisle v. State, 6 Mo. 426. 
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intimately connected with due process of law. Since a waiver of 
double jeopardy in case of conviction cannot injure the,accused 
and may be for his great advantage in securing a proper trial and 
perhaps acquittal, no reason arising from public policy or from the 
purpore of the privilege would seem to forbid its exercise.— 
Harvard Law Review. 


* 
* * 


A Jury of Her Peers:—New Jersey is about the lest State 
from which any innovation in judicial proceedings is to be looked 
for and hence the trial of the suit of Mrs. Agnes Holmes, a rich 
colored Woman, before a jury composed of members of her own 
race, even though it be in a inere Justice’s court, is rather startling. 
This mothod of procedure smacks of the ancient legal principle, 
according to which an alien had the privilege of demanding a jury, 
composed half of citizens and half of foreigners, aright rather 
absurd in itself rarely exercised and long since abolished. It 
is not easy to perceive how the alleged prejudices of white jurymen 
could have affected Mrs. Holmes’ case, since both parties to the 
suit were colored and hence stood upon equal ground. The 
precedent, however, is rather an unfortunate one. Itis a gross libel 
upon the administration of “Jersey justice” to say that her courts 
look upon the representatives of the two races with an unequal 
eye, and such a distorted view should not be permitted to receive 
even implied sanction. 


The negro must be taught that his right to redress depends 
solely upon the strength of the case which he is able to present and 
that he must look for no assistance to such an adventitious cir- 
cumstance as the presence of men of his color in the jury box:—The 
American Lawyer. 


* 

Scolding Judges:—No doubt the scoldin g which Judge Aspinall 
of the Kings County Court, of New York, recently administered 
to a jury which had acquitted a prisoner as to whose guilt there 
seems to have been no reasonable doubt was an immense relief to his 
feelings. Whether the solemnity of the occasion was thereby 
enhanced or the Court’s dignity vindicated is another question. 
“When you bring in a verdict like this,” so the rebuke concluded 
“It seems to me that courts might as well go ont of business and 
District Attorneys retire,” 
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More polished and equally effective was the sarcasm of @ 
well-known English jurist, who merely remarked on hearing the 
verdict which acquitted a notorious highwayman:—“Prisoner at the 
bar, you are dischurged. As, however, I expect to set out this 
evening for the next town on the circuit, and there are one or two 
lonely places on the way, I shall take it very kindly of you, Mr. 
Sheriff, if you’ll postpone the release until to-morrow morning.” 


To the mind accustomed to sift and weigh evidence and trained 
to grasp salient points, the case must often appear to have suffered 
a change “into something rich and strange” when the twelve good 
men and true hand in their verdict. The unknown quantity in 
every trial is the secret antipathy or predilection of a stubborn 
talesman. Still, as Jong as our law declares that juries are judges 
of the facts, as the Court is of the law, it is doubtful whether any 
useful purpose is snbserved by a judicial scolding. The very judge 
who administers it may have had a case reversed that same day by 
the Appellate tribunal and suffered no such penalty for his errors. 


It has almost passed into a legal aphorism that the defeated 
lawyer’s best solace is “to go over to the tavernand cuss at the 
judge,” which, otherwise put, is that a court room is no place for 
display of one’s temper—a fact of which judges, as well as lawyers, 


can take notice:—TZhe American Lawyer. 


* 
* + 


Injunction against kissing in preference to divorce :—* There’s 
a fellow making love to my wife,” explained the indignant client, 


“Does your wife encourage him?” asked the lawyer. 


“She seems to. He takes her riding, sends her flowers, and 
the other day I saw him kissing her ; and she seemed to like it,” 


“You saw him kissing her and she didn’t object?” said tho 
lawyer. “ Well, we can get you a divorce without any trouble.” 


“ Thunder ?” said the husband, “I don’t want no divorce. I 

want an injunction.” —The Green Bag. 
a 

An ill-tempered judge :—Senator Lindsay of Kuntucky, has a 
story of a judge in that State who, by reason of his own ill-temper, 
found considerable difficulty in controlling individuals in the court- 
room. On one occasion there was unusual disorder. At last the 

5 
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judge could stand it no longer. “Itis impossible to allow this 
persistent contempt of court,” exclaimed his Honor, “and I shall 
be forced to go to the extreme length of taking the one step that 
will stop it!” 


There followed a long silence in the court. Finally, one of the 
leading counsel arose, and without the suspicion of a smile asked : 


«Tt it please your Honor, on what date will your resignation 
take effect P”—The Green Bag. 
a 
A Limited Loan.—Yale undergraduates are telling with gusto 
a story of how a certain testy law school instructor “ got even” with 
a neighbour. 


The instructor wished to consult some expensive and ponderous 
law books, only one copy of which is to be found in New Haven 
outside of the Yale Law School library. That copy was owned by 
& prominent practising lawyer,the instructcr’s next door neighbour. 
In reply to the request that he lend the volume, the lawyer 
answered : ” 


«Certainly; by all means. You are at perfect liberty to 
consult it at any time—in my library. Iam sorry I cannot permit 
it to be taken away, but I have lost so many books lately through 
lending them that I was compelled to take some such step in order 
to preserve what there is left of my collection.” 


The peppery instructor replied that if he wanted to consult 
the work in that manner he could do it much more conveniently at 
the law School, and left the house in high dudgeon. A few weéks 
later the lawyer’s lawn needed to be mowed. His mower was out 
of order. He bethought himself of his friend on the Law School 
Faculty and went over that evening to ask if he might borrow his 
lawn mower. A slow smile spread over his professional brother’s 
face. Anybody who is able to recognize the instructor will anticipate 
the reply. 

“Tam very happy to be of any service to you, Mr.——,” 
said he. “ Unfortunately, I have lost so many lawn mowers through 
lending them that I have had to make a rule which I am under the 
disagreeable need of enforcing even on my next door neighbor, 
that this one must not leave my premises. However, you have my 
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full permission to use the machine at any time—on my lawn.” — 
Thé American Lawyer, 
#% 

, Lord Campbell and his bon mots :—Lord Chief Justice Camp- 
bell had a keen sense of humor, and was a great Collector and 
retailer of bon mots with which he used to delight dinner tables, 
Many of these he has preserved amid the discussions on high affairs 
of State and complex legal questions which compose the ten volumes 
of his “Lives of the Lord Chancellor.” Campbell had the dead 
chancellors of whom he wrote at his mercy, but when the book came 
out the then chancellor, Lord Lyndhurst, revenged his éaste upon 
the author. 


“What do you think of Campbell’s work ?” some one asked 
Lyndhurst. 


“ Think of it?” replied the chancellor. “ What can I think 
of it? It is adding a new terror to death ?” 


One of Campbell’s stories of Lord Chancellor Erskine’s brother 
Henry is as follows. Seeing Andrew Balfour, u man who affected 
a great pomposity of style, came limping into court. Henry asked 
him what had happened. “I was visiting my brother in Fife, and 
I fell over his stile and nearly broke my leg.’ “It is fortunate it 
was not your own style,” replied Henry, “for then you would 
have broken your neck.” 


Succeeding Lundas as Lord Advocate, that good-natured 
politician offered to lend Henry his embroidered official gown as 
he would not need it longer. “No,” replied Henry. “I will not 
assume the abandoned habits of my predecessor.” 


Lord Balmuto, an obtuse judge, was a thorn in the side of 
Henry Erskine, who would crack his best jokes and fire off his most 
brilliant wit before him without eliciting a single smile or look of 
appreciation. Then, hours after, when another case had been 
called, the judge woud suddenly interrupt the proceedings of the 
court by crying out: “Oh, Mr. Erskine, I hae ye noo—I have ye 
noo—Very gude, very gude.” 

According to Campbell, Lord Eldon used to say of his brother, 
Lord Stowell: “ My brother takes regular exercise twice a day— 
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in eating.” And Stowell retorted upon Eldon, who was fonder 
of drinking wine than of paying for it: “My brother will drink 
any given quantity of wine.” On being asked what the chancellor 
killed when he went hunting on his estate at Encombe, Stowell 
replied: “He kills time.’ Lord Chancellor Thurlow was once 
applied to by a poor curate who desired an appointment to a living 
which had become vacant. In his usual gruff and profane manner 
Thurlow cried out upon seeing the intruder: “Who are you? 
Where do you come from? What do you want? What interest 
have you? In what lord’s name do you come ?” 


“Jndeed,” replied the astonished curate, “I came for the 
living of , but I have no interest. I come in the name of 
no lord but the Lord of Hosts.” “ You are the first man who ever 
applied to me in that Lord’s name replied Thurlow, ‘‘and I'm 
hanged if yon don't get what you want.’—The American Lawyer. 





* o 
* # 





REVIEWS. 
The Law Relating to Hindu and Mahomedan Religious Endow- 
ments by Mr. P. R. Ganaparur Atyar. Price Rs. 6. 


There have been no legal treatises by Indian lawyers in this 
Presidency which deserve any mention and the production of such 
treatises has hitherto been confined to Bengal. Mr. Ganapathy 
Aiyar has redeemed this reproach and has written a book on the 
Law of Religions Endowments which we have no hesitation in 
saying is the best upon the subject in Indie. Mr. Prannath 
Saraswati’s book on the Hindu Law of Endowments deals more 
with the rituals and ceremonies of Hinda Religions Endowments 
than with the legal questions of theory and practice that arise 
daily in the administration of the law with reference to religious 
endowments. Mr. Saraswati's book is one of archaic rather than of 
practical interest. No such charge can be bronght against Mr. 
Ganapathy Aiyar’s book. Mr. Ganapathy Aiyar has dealt with 
all the questions that have been raised in the Courts in connection 
with Hindu and Mahomedan Religious Endowments. The excel- 
lence of the book consists not even so much in the completeness 
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of the repertory of cases he has collected as in the discussion of 
the principles laid down in the cases. English text-writers often 
imagine that their duty is confined to a mere statement of the existing 
law as ascertainable from the decided cases. While a book written 
solely with this end may serve the purpose of the practitioner it 
will render no service in the development of the law. If the law 
is to be advanced it can only be by subjecting the decided cases 
to a critical examination and placing before readers all arguments. 
that may help the formation of sounder views. Mr. Gana- 
pathy Ajiyar is an unflinching critic of decisions and the vigour 
with which he has assailed many a recent case is refreshing. While 
we may not agree in his criticism of every case, we must admit 
that his criticisms are all entitled to careful consideration. The 
Chapters on Customary Rights, on Public and Private religious’ 
endowments, on Matts, and on the rights and duties of Managers 
of endowments are some of the most interesting Chapters of this 
book. He has added a Commentary on the Religious Endowments 
Act and the Madras Regulation VII of 1817, and Bengal Regula- 
tion XIX of 1810, und an appendix containing the Coorg Temple 
Funds Management Regulation, Charitable Endowments Act and 
the rules framed for the election of Devastanom Committee members 
in the United Provinces, Bengal and Madras, We congratulate 
Mr. Ganapathy Aiyar upon the production of a standard work 
upon the subject and trust that it will attain the popularity which 
it richly deserves. nae l 





The Digest of Indian Cases for 1903-04 by Mr. S. SRINIVASA 
Aryar. Price Ks. ð. 


Mr. 8. Srinivasa Aiyar has brought out a Digest of Indian 
Cases for the years 1903-04 on the same lines as the digest pnb“ 
lished by him for the year 1903. Desirable as it is to have a digest 
which will supersede the previous digests and incorporate the cases 
noted in them, we do not think that the experiment is likely to 
pay. While it will add considerably to the labour of the compiler 
and interfere with the speedy publication of the digest, it is bound 
to increase the cost of the publication year by year and is sure to 
affect the demand for the publication. The only practicable system 
is to publish annual digests and at the end of every five or ten 
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years to bring out a digest superseding the previous annual 
digests. The digest before us notices all the cases in the Indian 
Law Reports, the Indian Appeals, the Madras Law Journal, the. 
Caloutta Weekly Notes, the Allahabad Law Journal, the Allahabad 
Weekly Notes and the Bombay Law Reporter. . 


- Mr. Srinivasa Aiyar has spared no pains to make the digest as 
accurate and exhaustive as possible and to minimise the labour of 
the practitioner in finding out the cases bearing upon any point. 
The classification of titles is as minute as possible and while the 
main titles and references are printed in thick type, the numerous 
sub-titles are printed in italics. Under each title and sub-title 
catchwords are also printed in italics so that the reader can at 
once notice the points referred toin the case. Every point decided 
or noticed in the cases digested is noted under the appropriate 
head and where the point may be brought under eeveral heads, itis 
noted under each of them and the cross-references are very ex- 
haustive. The catch-words are especially valuable in the case of 
cross-references. ‘The system of cross-references usually followed 
in Indian digests does not generally enable the practitioner to find 
out what points the case relates to except under the main title 
where the case is digested. But in Mr. Srinivasa Aiyar’s book, 
under every cross-reference, the points dealt with in the case can 
be seen at a glance. Another special feature of the digest is that 
even dicta which are not to be found in the head-notes of cases, 
are also digested. No one who refers to the digest can fail to 
appreciate its merits and its superiority to other publications of the 
kind. 

The half yearly digest which Mr. Srinivasa Aiyar proposes 
to issue in future and supply free of charge to all regular sub- 
scribers of the Annual digest will earn for him the thanks of the 
profession. 


The Current Index of Indian cases for 1905 by Mr. T. V. Sanjiva 
Row, Published at the Madhwa Vilas, Teppakulam, Trichinopoly :— 
We have long felt the need of a current Index of Indian cases 
prepared on the same principles as the current Index of the English 
Law Reports. The labour of hunting up cases through the sepa- 
rate parts of the Indian Law Reports always makes a considerable 
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démand upon the time of practitioners. And, with the increase in 
‘thé number of the non-official Reports in India, this labour has 
steadily increased and any publication which can save this labour 
is bound to meet with appreciation from practitioners. If the pre- 
liminary part of the current Index that has been sent to us isa 
fair specimen of the future parts, as we trust it will be, we have 
no hesitation in saying that Mr. Sanjiva Row’s Index will fully 
supply the desideratum we have felt. Tho Index will be published 
quarterly and every succeeding part will incorporate and supersede 
the previous quarterly parts for the same year. The compilers 
have digested the cases reported not only in the authorized Indian 
Law Reports but in most of the non-official Reports such as 
Culottta Weekly Notes,Calcutta Law Journal,Punjab Law Reporter, 
Bombay Law Reporter, Madras Law Journal, Burmah Hulings, 
Allaliabad Law Journal , Allahabad Weekly Notes, Oudh cases, etc. 
‘The cross references are numerous and exhaustive and under each 
case the compilers note under the heading references to all the pre- 
vious cases, overruled, followed or otherwise dealt with. There is 
also a separate table of cases overruled, followed ete., besides a table 
of cases digested. Mr. Sanjiva Row’s Index leaves nothing to be 
desired in point of completeness and we trust that it will secure 
an exténsive appreciation, 
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We beg to acknowledge receipt of the following publications :— 


American Lawyer " Ai .. March. 
Allahabad Law Journal ... a . February, March. 
Bombay Law Reporter ... 7) sie Do. 
Caloutta Weekly Notes ... eee ses Do. 
Canada Law Journal Sis siy Do 
Canadian Law Times... Ses eae Do. 
Oasa and Comment : ts P Do. 
Commonwealth Law Review P . January and February. 
Calcåtta Law Journal. ses «March. 
The Digest vee fi .. January. 

' Harvard Law Review . .. Februsry and March. 
Indian Review ave me 36 Do. 
Law Magazine snd Review tas February. 
Law Notes see cat a . February and March. 
Law Students Journal ... aes tee Do. 
Punjab Law Reporter ke’ gs Do. 


An Epitome of the Law relating to Basements by T. T. Blyth. Price 6sh. 
Published by Mossrs. Sweet and Maxwell, Ld., 3, Chancery Lane, London, W. O 


The Law of Evidence by Syed Ameer Als and John George Woodroffe, 3rd Edn., 
1905. Price Ra. 18 cloth, Rs. 20 half calf. Published by Messrs. Thacker Spink & Oa, 
5 & 66, Government Place, Calontta. 


Concise Forms of Wills by Hayes and Jarman by J. B. Mathews, 12th Edition, 
Price 2lsh. Published by Messrs. Sweet and Maxwoll, Ld., 3, Chancery Lane. London, 
W.O. 
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‘HEADS OF MUTTS—THEIR POWERS OF 
CHARGING OR ALIENATING MUTT PROPERTY. 


II 


The headship of a mutt owning vast properties is by no means 
an irrespousible one and the head, in spite of his ascetic character, 
is bound to a‘ provident administration’ of the properties of the 
endowment. The permanent interests of the institution require that 
its estates should be so administered as in the long runto be most 
beneficial to itself. Inarecent caso, Nallayappa Pillian v. Amba- 
lavana Pandara Sannadhit the learned Officiating Chief Justice 
observed that the manager of a religious endowment “can only 
do what is necessary for the services of the idol, in a manner 
commensurate with its endowments and he need only preserve 
and duly manage what property may belong thereto, It is no part 
of his duty to effect improvements with reference to existing 
endowments when the funds_in his hands do not admit of it nor 
is he called upon to enter into transactions for the purpose of 
augmenting the funds of the institution.” The practical appli- 
cation of the rule thus laid down is not always as clear and simple, 
as the statement of the rule, Therule itself as above stated 
rather seems unduly to ignore the secular interests of the institution. 
The limits of ‘due management’ (referred to in the above extract) 
are by no means clear and definite and there are points where due 
management imperceptibly shades off into what may be regarded 
as “improvement ”; such situations are by no means exceptional. 
Too much is often left to be judged by custom and usage, for these 
are sometimes uncertain and in several matters silent. Such a rule, 
though on the whole conducive to safety, may often be detrimental 
to progress. It cannot be the meaning of his lordship, in the 
above passage, that the head of the mutt is to sit with folded 
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hands, only bestirring himself to spend in the manner he thinks 
fit whatever income flows into his hands. From a spirityal point 
of view we would certainly prefer that our Matadhipatis were so, 
but we cannot shut our eyes to the actual circumstances of the 
present day. When, as not infrequently happens, the mutt or its 
properties get involved in litigation, or the revenue payable on 
the mutt lands falls in arrear (say in a famine season), when the 
rents due from the tenants of the mutt are not duly paid or the mutt 
buildings are out of repair, the ideal ascetic with folded hands 
is not the fit manager of the institution. Besides these occasions 
of ‘ necesŝity, there may also arise circumstances when prudence 
may require the manager to act in a particular way to secure a 
lasting benefit—temporal benefit of course,—to the institution 
under his care. Speaking of the powers and duties of trustees 
of charities, Lord Brougham once said : “Supposing there was a 
small piece of land, a corner of land or an cutlying estate, property 
of the charity, and for which there could be got as the price for 
the sale of it, on account of its peculiar situation so large a sum 
of money as to put the charity in possession, we shall say, of £ 1,000, 
though the whole of the rents and profits of that land, let in the 
ordinary manner might never exceed £1 a year or 10 sh. a year, 
it would be perfect madness in the charity as well as in an 
individual not to obtain that sam and sell the land for the 
£ 1,000 *##*%* the trusteee would have been guilty of an 
abuse of trust, if they had hesitated to part with the land upon 
these terms and an infornation at the suit of His Majesty’s 
Attorney-General or of any relator might well have been main- 
tained against them to compel them to do that which was for the 
real benefit of the charity” (Att.-Genl. v. Hungerford)’. This 
rather strong statement has indeed been questioned by Lord St. 
Leonards in his Law of Real Property (Edn. of 1849, p. 585) and 
the remarks were obiter, but it is dificult to give a different answer 
to the question suggested by the Lord Chancellor. Imagine the 
game situation in the case of the head ofa mutt in this country ;— 
it matters little whether he is a trustee or not; at least, he is not 
worse. Js he under a duty or at any rate has he the power to act 
as Lord Brougham has suggested? Or, take the converse case, 
Can the head of the mutt buyin lands? Ordinarily this is not 


1, 301 & Fiv., at pp. 874-3 
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objected to. But suppose in order to buy in land more favourably 
situated, in respect of distance, or fertility or peculiar location as, 
for instance, in the midst of the other landed properties of the 
mutt, the head of the mutt disposes of other mutt property less 
favourably situated or borrows a small sum of money which can 
easily be paid off from the current income of the mutt in the course 
of a few years, but if the land is not bought at the time a similar 
opportunity may not recur. Assume the transaction to be fair and 
prudent in every respect. Whatis the head of the mutt todo? 
Is he bound to erter into the transaction ? Probably not, But is 
it beyond his powers to enter into the transaction? Is a purchaser 
safe in buying some of the properties of the mutt or a lender in 
lending money, under the above circumstances, to enable the head 
of the mutt to make the proposed purchase? What is the credi- 
tor’s remedy to get his money back? Again things are very often 
purchased on credit for the purposes of the muit, for the conduct 
of its charities. Can the seller recover their price from the mutt, 
though a new head might have come in by the time? Questions 
like these cannot but arise in the practical administration of the 
affairs of a mutt and notwithstanding the statement of a high 
authority to the contrary (Bhashyam Iyengar, J. in 27 Mad. at 
p. 455) they are far from heing rare or uncommon. In spite of 
the comparative paucity of authority or of cases actually coming 
before the Courts, the question as to the powere -nf. the head of a 
mutt to alienate or charge mutt property or incur debts so as to 
bind the mutt, is one of considerable practical importance and the 
law on the subject is neither definite nor satisfactory as hitherto 
enunciated by judicial pronouncement. 


The latest pronouncement on the point is that contained in 
the decisions of this Court in the Udtpt mutt case! and Nallayappa 
Pilian v Ambalavana Pandara Sannadhi.* In these cases the 
learned Judges dissent from the decision in Sammantha Pandara 
v. Sellappa Chetti* and lay down the law in much narrower terms. 
In the Udipi mutt caset Bhashyam Iyengar,J. observes as follows:— 
“Over the corpus of the endowment, however,his power of disposition 
is very limited, as in the case of managers of temples and Devasta- 





1. LL. B., 27 M. 435. 3. L L. E. 2 Mad. 175. 
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nams. He cannot alienate or charge the corpus or the income 
beyond his own lifetime, so as to bind the mutt and his successors 
exceptfor purposes plainly necessary for the maintenance of the 
mutt.” The indefiniteness of the expression ‘maintenance of the 
mutt’ has been adverted to in an earlier part of this article, but apart 
from this, it is not difficult to conceive of many things which the 
head of a mutt does and is ordinarily expected to do for the 
benefit of the institution which can by no stretch of language be 
comprehended within the description of ‘ purposes plainly necessary 
for the maintenance of the mutt? The law as‘above laid down 
would make the execution of such beneficial objects depend on the 
accident of the head of the mutt being in possession of cash money 
at the time. 


It is certainly by no means desirable to encourage extravagance 
orspeculation in persons occupying such responsible position, but 
it is equally undesirable unduly to fetter their hands and make them 
powerless for good while leaving them to run riot as they like so 
long as they have money in their hands. In most of the important 
religious foundations, the scale of expenses is generally fixed 
within due limits of the average income over a series of years. But 
the annual incomeis subject to considerable fluctuations—the 
deficit of a hard year being more than made up by the plenty of 
a prosperous year. It is not right to say that the scale of expenses 
every year should vary in accordance with that or the previous 
year’s income, The learned Offictating Chief Justice indeed says that 
such is the practice, but we are not quite sure that it is generally so. 
Besides these usual expenses, extraordinary expenses have some- 
times to be incurred which can easily be paid off from the savings 
of a few good years. To say that these few years must be within 
the life ofa particular incumbent and if he happens to die or 
abdicate soon after, a person who lent money for a most beneficial 
purpose isto lose his money, is neither justice nor policy. The 
properties of the mutt might be preserved in tact or even improved 
and at the same time many useful or beneficial objects carried 
out with borrowed money, if the repayment thereof is distributed 
over a number of years, independently of any change in the per- 
sonnel of the head. The mutt is the real borrower and the mutt 
should repay and there is no justification for making the repayment 
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depend on the tenure ofa particular incumbent, as though he 
borrowed it for his own purposes, 


The learned Officiating Chief Justice, refers to the religious spirit 
and sentiment of the country to show that occasions for borrowing 
will not arise and that even if they do arise, nobody will dare take a 
mortgage or sale of ‘ property dedicated to God’. The piety of the 
rich in this respect confines itself to the renovation of a few famous 
temples and does not seem to have extended'to mutts. Whatever 
may be the force of his Lordship’s remarks so far as temples and 
temple property (dedicated to God) are concerned, thg same is not 
to any appreciable extent the casein respect of mutts and one is 
curious to know how many pious Hindus can be found who are 
willing to present large sums of money toa mutt to enable it to 
pay off arrears of Government Revenue or will feel it a sacrilege to 
buy any of the mutt properties when the same is sold by Govern- 
ment for arrears of revenue or even by the-head of the mutt 
himself. 


The practical importance of the question must therefore be 
admitted and it must be answered with reference to accepted legal 
principles, independently of such extraneous considerations. From 
early times it has been held that lands appropriated to defray the 
expenses of the worship of idols cannot be alienated by the shebait 
so asto terminate the right of the idolsin the’-not revenue, 
(Bhowanes Pershad v. Ranes Jugudumbha'). Asa next step, the 
same rule of law has been applied to all religious endowments, 
whether temples (in which case alone the property may be said to 
be dedicated to God) or mutts or religious charities. In course of 
time the ground on which alienation was prohibited has been shifted 
and later, some exceptions have been engrafted on the general 
rule of inalienability. It is useful to refer to the reasons assigned 
for the rule of inalienability in order to understand the true 
scope and limit of the exceptions to it. 


Taking it that the general presumption of lew is in favour 
of the free alienability of property—as it is in India at any rate, at 
the present day—property may be wholly or partially inalienable, 
either on account of its nature or by reuson of an incomplete title 
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in the holder, that is either because the property is extra commer- 
ctum or because the holder is not the full owner. Property extra 
commercium is of various kinds, one of them being what in the 
Roman Law was called ‘Res Sacrae’. In this country it has been 
declared that ‘property dedicated to a pious purpose is by 
the Hindu, as by the Roman, Law placed ‘ satra commerctum ’ 
(per West, J. in Manohar Ganesh v. Lakhiram). It ig not clear 
whether by the expression ‘ property dedicated to a pious pur- 
pose’ Mr. Justice West meant all the property of a religious institu- 
tion. lf so,it would be much wider than the Res Sacrae of the 
Roman Law, for Res Sacrae signified ‘ whatever was conss- 
crated according to the forms prescribed by law.’ The Roman Law 
drew a marked distinction between dedication to the gods and con- 
secration (Mackenzio’s Studies in Roman Law, 2nd edition, p. 163). 
The later authorities in this country admit the propriety of an 
alienation of temple property for necessary purposes. But if the 
property was by its natare eatra commercium such as a golden 
idol it is difficult to see how the necessities of the temple can con- 
vert it into something intra commercium so as to be fit for aliena- 
tion. Even if temple property be regarded as extra commercium, 
the properties of a mutt do not stand on the same footing for they 
cannot be regarded as dedicated to the worship of God. 


The early decisions in this country declaring the alienation of 
temple property illegal, proceed substantially on the ground that 
such property is extra commercium whose alienation is forbidden 
by the shastras. Thus Manu says “ Any evil-hearted wretch who 
through covetousness shall seize the property of the Gods or of 
Brahmans shall feed in another world on the leavings of vultures ’ 
(XI, 26).Kulluka Bhatta commenting on this explains ‘the property 
of the Gods’ as ‘that which is approvriated for the devata, such 
as image, &c. Again, the Srimad Bhagavatha (quoted in I. L. R., 8 
Bom. at p. 456). ‘He who seizes the subsistence of the Gods or of 
priests, whether given by himself or another is born a reptile &o. 
Tt is doubtful if the above texts relating to ‘siezure’ apply to bona- 
fide purchases for value of temple property and no court of law 
ia thie country will to-day refuse, on the authority of the above 
texts, to recognise adverse possession as against a Brahman or a 
religious institution. 


L I. Lu, By, 18 B, 247 ob p. 264, 
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The courts hivo however always sought to strengthen them- 
selves in their statement of the law in this respect, by relying also 
to some extent, on the absence of title in the alienor and latterly 
this has become the sole ground for the decision. Thus in the 
early case of Bhowanes Purshad v. Ranee Jugudumba' already re- 
ferred to, the Sudder Court of Bengal refers not only to the sloka 
above quoted, but also to the following texts. 


“ A gift or salemade by any other than the true owner must, 
by a settled rule, be considered, in judicial proceedings, as not 
made” (Manu VIII, 199). “ Let the judge declare ‘void a sale 
without ownership ” (Katyayana). This rule was adopted by the 
Lords of the Judicial Committee as the basis of their decision 
in Shtbbessouree v. Mothooranath: where their Lordships say 
“ The Talook itself...was dedicated to the religious services of 
the idol. The rents constituted therefor, in legal contompla- 
tion, its property. The Shebait had not the legal property but 
only the title of manager of a religious endowment. In the ex- 
ercise of that office she could not alienate the property though 
she might create proper derivative tenures and estates conform- 
able to usage”. Having regard to subsequent pronouncements of 
the Judicial Committee, it may safely be said that the above 
proposition is rather unqualifiedly stated. In the next case that 
came up before them, Prosunno Kumari v. Golab Chand? , their 
Lordships reiterated the general proposition that ‘ property given 
for the maintenance of religious worship and of charities connected 
with it is inalienable’; but seeing that if debts properly incurred 
by a shebait were not held binding upon his successors ‘the 
consequence would be that no shebait would be able to obtain 
assistance in times of need’, their Lordships qualify the genoral 
proposition by the following observations—“Notwithstanding that 
property devoted to religious purposes is as a rule inalienable, 
it is in their Lordships’ opinion competent for the 'shebait of pro- 
perty dedicated to the worship of an idol in the capacity as shebait 
and manager of the estate, to incur debts and borrow money for 
the proper expenses of keeping up the religious worship, repairing 
the temples or other possessions of the idol, defending hostile 


ee E RE A al 
1. 18 Moo, I. A. 270, 2, L.R. 21. A. 145. 


82 THE MADRAS LAW JOURNAL, [VoL Xv. 


litigious attacks and other like objects.” This is a fairly wide ex- 


ception indeed, but their Lordships’ further remarks make it even 
wider. Their Lordships proceed to state that ‘the power to 
incur such debts must be measured by the existing necessity for 
incurring them, but they consider the position of a shebait ana- 
logous to that of ‘the manager for an infant heir’ and apply to 
debts incurred or alienations made by the shebait the principles 
laid down in Hanooman Prasad’s case’. This would entitle the she- 
bait to charge the property of the endowment not only in cases 
of need but also ‘for the benefit of the estate, to incur all such 
charges ‘as a prudent owner would make in order to benefit the 
estate.’ These propositions were reaffirmed by the Privy Oouncil 
in the next case of Koonwar Doorga Nath v. Bam Chandar’. 
These decisions of the Privy Council are important as showing 
that, as already stated, the status of the manager and not anything 
in the legal character of the properties constituting the endowment 
forms the basis of the rule of inalienability as well as of the excep- 
tions to it. In this view the power of the head of a mutt to 
alienato or charge its properties or incur debts so as to be binding 
uponit and upon his successors will depend upon the legal status 
ofthe head. The analogy drawn in the above decisions of the 
Privy Cornoil between the manager of a religious endowment and 
the manager for an infant heir, and in some other cases (e.g. 12 W. 
R. 299, per Markby J.) between the former and a ‘widow? under 
the Hindu Law, can hardly be taken as implying that these three 
persons have the same legal character. The precise status of the 
head of a mutt has been discussed at some length in a previous 
portion of this article and two views are possible as to this— 
whichever may be the more correct view. The latest decision of 
this Court in the Udipi case assigned to him the same position as 
that of a bishop or a parson under the English Ecclesiastical Law 
and in this view Bhashyam Iyengar J. observed that ‘the pro- 
perty of the mutt is like the benefice of a bishopric of the 
Christian Church substantially inalienable’. 
With all respect it is submitted that even on the question 
of the power of alienation, there is no real analogy between the 
two; the mere circumstance that in both cases the property is 
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ordinarily inalienable, cannot make the two analogous. The 
provisions of the English law on the point do not lay down a 
general rule of inalienability with certain exceptions founded on 
the nature of the circumstances attending the alienation. Under 
the old law there was no prohibition of alienation; the bishop, 
the dean or the parson could have freely alienated church property 
with the consent of certain persons jointly interested with him in 
the property. Under the present law, no matertal exception 
is recognised to the statutory rule of inalienability of church pro- 
perty by the incumbents. At all times the English law has 
sought to protect the interests of the successor or other person 
having a claim on the property as opposed to the incumbent for 
the time being, and not the interests of the institution as opposed 
to the successive incumbents. Thisis not the true position in the 
case of mutts in India, and in any view it is not possible to 
derive any real guidance from the rules of the Englich Law as to 
the alienation of their benefice by ecclesiastical corporations sole, 
In the Udipi case? and in Nallayappa Pillatan v. Ambalavana Pan- 
dara Sannadhi*, the learned judges, as already stated, lay down the 
law in very narrow terms. It is difficult to accept the explana- 
tion given therein of the judgment of the Privy Councilin Prosunno 
Kumari v. Golab Chand*, Their Lordships of the Privy Council 
do not, as the learned Officiating Chief Justice seems to suppose, 
restrict the managers powers of alienation to cases of ‘ absolute 
necessity .......0... which can but rarely, if ever, happen? Nor do 
they anywhere, lay down that only the revenues of the institution 
may be pledged for its necessities. No doubt the Bombay High 
Court makes that statement*. But any such inference, so far as it 
purports to be drawn from the judgment of the Privy Council, is 
not only opposed to the definite statement of the law (generally) 
made in it, but seems to be precluded by the following remarks 
made therein. The question before their Lordships of the Privy 
Council related to the execution of two decrees in former suits, 
which directed the realisation of certain sums from the rents of the 
debutter lands. Their Lordships take care pointedly to observe, 
“ Nor need their Lordships now say whether the Judge in the first 
case was right in holding upon the evidence of title before him 
1 LL.B, 37M. 435. 3 LL.R,278L 465. 3. D.R. 2. I, A145. 
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that Raja Baboo had no power to make a specific pledge of the 
debutter property, since they are not sitting in appeal to determine 
whether his conclusions of fact or of law are right or wrong. They 
can now properly deal only with the operation and effect of the 
decrees as they stand. * * * * ¥*, Jt isto be observed that 
the question is not raised whether the lands themselves could be 
sold under the decrees.” Nor can any such inference be properly 
drawn from the passing observation of their Lordships, towards 
the end of their judgment that the execution has been rightly 
decreed against the rents and profits of the debutter lands. (See 
Parsotam Gir v. Dat Gir).) That remark relates to the question of 
execution and would only seem to imply that in the peculiar cir- 
cumstances of such cases courts may sometimes properly direct 
execution of decrees against the rents and profits instead of the 
lands themselves, Any other inference will be opposed to the 
decision of the Judicial Committee in the later case of Koonwar 
Doorga Nath v. Ram Chunder Sen?. Farther asa question of 
principle, it is difficult to see how a person can alienate or charge 
the ‘revenues’ of the institution or any part thereof—whether 
during or beyond his life-time—if he cannot alienate or charge 
the property itself. 


In the recent decisions of this Court that have been often 
referred to, the learned judges dissent from the ruling in Samimantha 
Pandara v. Sellappa Chetti’. That case proceeded on a different 
view as to the legal status of the head ofa mutt. While holding 
him to be ‘in a certain sense’ a trustee of the properties of the 
institution the learned judges ruled that “ he may contract debts 
for purposes connected with his matam and debts so contracted 
might be recovered from the matam property and would devolve 
as a liability on his successor to the extent of the assets received 
by him” and later on in the judgment they explain the ‘ assets’ 
as those which have come to the successor’s hands ‘as the present 
incumbent of the office’ The language of their Lordships in the 
above extract is somewhat wider and more comprehensive than 
that used by the Privy Council. In the course of the judgment 
stress is laid on the fact that the debts were properly incurred 





1. I L. R., 25 A. 206. 2. L. B., 41/A, 68; 8.0.1 L. R., 20, 841, 
8 IIa B., 2M. 175. 
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by the Pandara Sannadhi ‘in the execution of his office. In the 
Udipi Mutt case the learned judges draw a distinction between’ 
debts which are ‘proper and appropriate with reference to the 
head who incurred’ them and those which are ‘plainly necessary 
for the maintenance of the mutt as such.’ It must here be pointed 
out that this rule of necessity has sometimes been too strictly con- 
strued as applying only to cases where there is an impending reve- 
nue-sale or a suit is pending or a decree outstanding* but this is 
opposed to the spirit of the observations of the Privy Council. The 
Allahabad High Court, on the other hand, said, “ if the existence of 
debts be assumed and if the fact that the transaction was bonafide 
also admitted, the circumstance that there was no actual pressure 
at the time in the shape of suits by the creditors for the recovery 
of their debts is not of itself sufficient to invalidate the alienation.”® 
No hard and fast rule can properly be laid down as to what con- 
stitutes necessity. The position of the institution, the status of its 
head, the usage therein, these are all circumstances that 
must properly be taken into consideration in determining 
whether the doing of a certain thing on ẹ particular occasion 
is necessary and whether a debt incurred for doing it is to 
be regarded as one incurred for a necessary purpose. Thus if it is 
the longstanding usage of the institution to make certain presents 
to the servants or to the ryots on a particular occasion, say the 
Deepavali day or the Pongal festival, this would clearly seem to 
be a necessary purpose, for any one who knows the feelings and 
sentiments of servants and ryots in this country would hardly be 
surprised if he finds that they all in a body refused to work 
because the customary presents were withheld in a particular year. 
If the rule be thus liberally and reasonably constrned, even the 
2 Madras case would, on its facts, appear to be within it. In addi- 
tion to the Privy Council decisions already quoted, the tollowing 
cases‘ may also be referred to, to see how the Courts in this country 
have construed and applied the rule as to justifying necessity. 
The case of Parsotam Gir v. Dat Gir$ in which the question 





L LL. B., 37M. at pp. 439 and 456. 

2. 14 W.B.147; 19 W. B, 80. 

3. 3N. W. P., H. 0. B. at p. 6. 

4. 12 W.R. 299; 14 W. R. 147; 15 W. B.228; 20 W.R. 471; LD. R9 B, 
438 ; Ib. 19 M. 67; Ib. 18 M. 869; Ib. 25 0.77 and Tb, 25 A. 296. 
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was fully diaonssed by the Allahabad High Court and all 
the authorities reviewed, requires specially to be noticed. The 
conclusion to which the court came is thus stated at p.3)1: “The 
result to be gleaned from the cases is that with the exception of 
cases which come under the operation of the Bombay Act II of 
1868 there is no absolute prohibition against the alienation of the 
endowed property by the manager for the time being, but that, on 
the contrary, for the necessary purposes of preserving or maintain- 
ing the endowment alienation of the endowed property by the 
manager is lawful’. It is very much to be doubted whether 
this conclusion is not couched in much narrower terms than 
the observations of the learned judges in the course of their 
judgment. The proposition, even as it is stated, was safficient 
for the purposes of the case before them but perhaps their 
Lordships intended this to be a full and complete statement of the 
law. If so, the question arises whether the learned judges have 
laid sufficient stress on the remarks of the Privy Council in Hanov- 
man Prasad’s case’ which enable the guardian or manager to exer- 
cise his power of disposition ‘in a case of need’ or ‘for the benefit 
of the estate’ (the italics are ours). Their Lordships say that he can 
incur such charges—and in the same way, make such dispositions 
—as a prudent owner would make and the ‘ benefit to be conferred’ 
upon the estate is declared to be one of the things to be regarded, 
It might perhaps be said that the benefit here referred to is that 
which might acorue to the estate by the manager contracting a loan 
on an occasion of necessity. Whether this was their Lordships’ 
meaning it is not possible to say. With reference to the observ- 
ations of the Judicial Committee in Hanooman Prasad’s case! Mr. 
Trevelyan in his ‘ Law relating to Minors (at pp. 165-6) makes 
the following remarks :— 

“ This would seem to show that the manager can charge or 
alienate the minor’s estate on the ground of benefit in addition to 
that of necessity.” After referring to the absence of any decision 
specitically un this point, he continues ‘Apart from necessity, it is 
not easy to say what is for the benefit of the minor’s estate. It is 
not, intended that this power should authorise the guardian tb sell 
or charge the inheritance for the purpose only of increasing the 
immediate income of the minor or of his estate. The author 
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quotes in support of this position some remarks of the Caloutta 
High Court in Radha Prashad v. Talook Rajkooer’. The case itself 
cannot be said to be any decision on the point. A mother acting on 
behalf of her infant son obtained a lease of certain lands hoping 
that it would prove profitable and to secure the due payment of 
the rent, executed a hypothecation of the minor’s property. 
The lease transaction proved a luss and the rents could not be paid. 
Ina suit on the mortgage, the Court in holding that the mother 
had no authority to bind her infant son by the mortgage, pointedly 
say “ it seems from the testimony ot the plaintiff’s own witnesses 
that this particular property which was leased was ‘of such a 
character as made it extremely problematic whether the lessee 
would be benefited or not. The plaintiff’s father, it is said, was 
reluctant to grant the lease because he thought it would get 
the minors into tronble and would be the cause of destroying 
instead of increasing the minor’s estate. And it is precisely this 
very thing which in fact has happened.’ Surely it is impossiole 
to say that in this case the transaction thus described was 
for the bonefit of the minor. It was argued that as the minor’s 
income was very small, it was necessary for the mother to enter 
into this transaction in order to augmer.t it, but the Court replied 
“That is pretty much the same thing as siying that it was incum- 
bent on the mother to engage in some undertaking or enterprise 
which should serve to add to the income of the minor. But that 
is very different, in our mind, from the sort of necessity which is 
contemplated by law as sufficient to give authority to a guardian to 
bind a minor.” Nor is there anything in the decision of the 
Allahabad High Court in Kathur Singh v. Roop Singh? which may 
be said to cover the point. All that the Court there said was “A 
sale of ancestral property merely for the purpose of procuring 
funds for the repurchase of other property formerly belonging 
to the family cannot of itself, be considered as a sale for the 
benefit of the minor’s estate or for any of the pecessary purposes 
sanctioned by law.” What the Uourt would have said if the 
sale and repurchase had been provedto be materially more bene- 
ficial to the minor’s estate, we cannot speculate ; if anything, the 
inference to be drawn from the above passage would rather seem 
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to be that they would have held the sale good. On the other 
hand, the Sadar Court of Bengal in an early case said “ Setting 
authority aside and looking only to the reason of the thing it seems 
to us that the rule in such cases is that a party filling a fiduciary 
character, like that of guardian, is authorised to perform any act 
which is manifestly for the infant’s benefit”. Goorooprasad v* 
Madan Mohun). The actual question in the case was as to the 
validity of a mortgage made by a guardian for the purpose of 
raising money to pay off arrears of government revenue. The 
decision may therefore be said to be in respect of an alienation 
made for a'necessary purpose. But the judges base their decision 
on the ground that a mortgage was for the benefit of the minor’s 
estate—distinguishing the case from former decisions in which 
the courts have upheld the validity of alienations made under 
circumstances of necessity. They say that the benefit of the minor 
must be regarded as ‘being the cause of creating a necessity’ 
and the validity of an alienation by the guardian for such benefit 
must be tested in that light. 


Whatever may be the correct view as to the binding character 
of charges incurred or dispositions made by a guardian for the 
benefit of the estate under his care, it must not be forgotten that 
there is an essential difference between the circumstances of a 
guardianship and those of the headship of a mutt, ¢. e., that the 
former is by its very nature only @ provisional or temporary 
arrangement, whereas the latter is a permanent one. No serions 
results will ensue from restricting a guardian (or a widow) who 
įs in charge of an estate only for a few years, to the duty of merely 
managing and preserving the estate entrusted to him (or her) ; 
but if the heads of a mutt, in whose charge its estate is for ever 
to be, are not allowed to deal with its property, according to the 
changing conditions of the time, in the way most beneficial to the 
institution, if their so doing involves an alienation of some item of 
property or the incurring of a charge—however small such alie- 
nation or charge may be, compared to, the benefit which the 
institution derives from the transaction—such a state of the law 
is not merely a serious obstacle to progress, but is likely to 
entail a gradual deterioration in the value ofthe endowment. No 


1. 1856 Bengal S. D, A. at p, 985. 


PART I11.} THE MADRAS LAW JOURNAL, 89 


apprehension need be entertained as to the security of the cudow- 
ment, in case the head should be allowed such power, for the 
interests of the institution are sufficiently protected by the general 
provision of the law which requires those who claim the benefit 
of an alienation of charity property to show that the alienation 
was beneficial to the charity. (Attorney-General v. Brtitinyham’) 
whereas in the case of an alienation made or charge incurred 
for a ‘necessary’ purpose the alienee or the lender has only to 
prove that he honestly inquired and satisfied himself as to the 
necessity for the alienation or the loan,—he is not bound to 
see to the application of the money and “the real existence of 
an alleged sufficient and reasonably credited necessity is nob a 
condition precedent to the validity of his charge.” 


The true principle to be applied in testing the validity of 
alionations made or charges incurred by the head of a mutt is that 
which waslaid down by the Master of the Rolls in Attorney-General 
v. South Sea Company? with reference to the powers of the 
trustees of a charity (before tho appointment of the charity commis- 
sioners under the Charitable Trusts Act of 1853). The statement 
of the law there is so full and instructive that we make no apology 
for quoting it at some length. The Master of the Rolls (Lord 
Langdale) observed :— 


“It is the duty of the trustees of a charity so to manage 
ahd dispose of the property entrusted to them as may best promote 
and maintain the charitable purposes of the founder. It is plain 
that in ordinary cases a most important part of this duty is to 
preserve the property; but it may happen that the purposes of 
the charity may be best sustained and promoted by alienating the 
specific property. ‘lhe law has not forbidden the alienation **#***, 
That which the Court might have done upon its own consideration 
of what would have been beneficial to the charity might have been 
done by trustees upon their own authority,in the exercise of their 
legal powers ; and however imprudent it may have been in trustees 
to take so great a risk upon themselves, and in other parties to 
contract with them and take conveyances from them under such 





1. 8 Beay. at p. 95; see also [1894] 8 Oh. atp. 154; [1898] 1 Oh. at pp. 69 
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circumstances, yet if npon consideration, it should appear upon 
subsequent investigation that the transaction was fair and bene- 
ficial to the charity at the time, it does not appear to be the duty 
of the court to set it aside merely because circumstances have 
occurred in which, at the time of enquiry and after the lapse of 
many years, it may be supposed that a greater revenue might have 
been derived from the specific property than from the property 
substituted on the alienation complained of. The Court must con- 
sider the original fairness and prudence of the transaction” (see also 
Attorney-General v. Warren'. 


In Attorney-General v. Pilgrim* the same learned Lord said 
that he was not aware that the decision in Attorney-General v. 
South Sea Company® had ever in any way been disturbed. In fact 
that decision has been approved of, so recently as in 1895, in In 
ve Maston’s Orphange* where Stirling, J. said (at p. 59) “ even 
when no express power of sale existed, a sale might be made of 
the charity estate provided it were in-accordance with a provident 
administration of the estate for the benefit of the charity ; but 
the purchaser took subject to the obligation of showing that the 
sale was beneficial to the charity and justified by the circum- 
stances.” 


This, it is submitted, is the principle which ought to be applied 
to alienations made by heads of mutts, regarding them as trustees 
for the religions and charitable purposes for which the institutions 
exist. In tho last-mentioned case Stirling, J. goes on to point out 
that there are two defects in the law as above stated, viz., (1) that 
in many cases it nay be difficult for a trustee to satisfy himself 
that the transaction in which he wes engaging will not afterwards 
be held to be a breach of trust and (ii) that many transactions held 
by the Courts to be within the powers of trustees may be of very 
doubtful expediency in the interest of the public (p.60). To remedy 
this, the legislature passed the Charitable Trusts Acts of 1853 and 
1835, “ containing for the first time an absolute prohibition to all 
trustees, whether they had gotan express power or an implied 
power or a power subject to the purchaser being able to show that 


1. Swanston at p. 302. 
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it was for the benefit of the charity or a power to sell with the 
assent of the Charity Commissioners” (p. 604). But the legisla- 
ture made provision for the alienations being made with certain 
sanction. In this country the Legislature has not interfered either 
to enact a rule of prohibition or to make any arrangement for the 
properties of such institutions being alienated under proper super- 
intendence. The law must, therefore, be enforced in accordance 
with accepted general principles. 


If, as ruled in the Udipi case, the head of a mutt is not to be 
regarded as a trustee, on what principles are we to test the validity 
of alienations made or charges incurred by him? 1t may be said 
that the decision gives hima higher status than that of a trustee; 
he is not to be subject toall the duties and disabilities prescribed 
by the law of trusts. Though therefore it may not be his duty as 
Lord Brougham said in Attorney-General v. Hungerford’ to do 
everything that may be manifestly required for the benefit of the 
institution, itis not beyond his power or competence to do so ; and 
alienations or charges made by him for the benefit of the mutt 
must be held valid and binding. But perhaps the matter is not 
so simple. It mustbe bornein mind thata trastee has certain 
powers because he is also subject to certain duties and liabilities. 
Take this very instance of the alienation of properties belonging 
to the institution under his care. If the head be regarded as 
a trustee any improper alienation by himwill amount to 
a breach of trust for which he will be held liable and 
the alienation being void, any beneficiary or the trustee 
himself may suc to have it set aside. There is thus some 
check upon the improper exercise, by the trustee, of his 
powers. If however the head of a mutt is not to be regarded as a 
trustee, he is subject to none of these checks imposed by the law of 
trusts, and it may not therefore be safe to entrust him with all the 
powers of a trustee. But it is difficult to determine, whether this 
is an argument for denying to the head of a mutt the powers of 
disposition above described or more properly one for regarding him 
as ‘in some sense’ a trustee. 


It is necessary here to consider a further question. Suppose the 
head of a mutt does make an alienation—not for a purpose ‘ plainly 
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necessary for the maintenance of the matt’. What is the effect of 
it, accepting the decision in the Udipi case to be right.? The 
learned Judges no doubt in that case say that the mutt properties 
are inalienable except for necessity, But on the analogy of the 
bishop, they give the head of a mutt a beneficial life interest in its 
property. The reeult of this will be to make alienations made by 
him valid and binding on the mutt during his life-time or incum- 
bency. Thus in the case of bishops in England, the statute of 
Elizabeth distinctly declared all slienations by them ‘to be utterly 
void and of none effect’, but the Courts held them ‘ good as against 
the grantor during his incumbency but not against the successors’ 
(Grant on Corporations—643). Inthe President &c., of Magdalen 
Hospital v. Knotts’ Lord Selborne said that the explanation for this 
is to be found in the fact that the bishop &c., received the income 
for their benefit and the succession of one such person after another 
“ was thought (though by a process of reasoning which I cannot - 
think acourate) to justify the Courts in holding that the declared 
policy of that statute was satisfied so long as those particular succes. 
sors were protected” (p. 385) and Lord Cairns observed (at p. 888) 
that the cases ‘probably proceed on the principle of a personal 
estoppel by reason of a personal interest in the head of the 
corporation’. In this country there is no rule of law declaring 
alienations by the head of a mutt to be absolutely null and void 
and the principle of ‘personal estoppel’ referred to by Lord 
Cairns will apply with greater force. The head cannot derogate 
from his own grant however much the mutt may be a loser for 
the transaction. The recognition of æ personal beneficial interest 
in the heed for the time being makes his position adverse to the 
mutt and in their solicitude to protect the successor, the Oourts 
may often lose sight of the interests of the institution itself. 


If, however, the narrower view is to prevail as to the powers 
of the head of the mutt to dispose of mutt property, one more 
question arises, vtz., whether in this respect there is any differ- 
ence between properties that were actually endowed by the pious 
and those that have merely been purchased or otherwise ac- 
quired by successive heads generally from the savings of the mutt 
income. If the explanation for the general inulienability of the 
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property of a mutt be that given by Lord Oranworth in St. Mary 
Magdalen Ozford v. Attorney-General for the inalienability of 
charity property, viz., that the pious donors who dedicated the pro- 
perty for the pious or charitable purposes of the institution would 
have believed that the charity would endure for ever and cannot be 
taken to have contemplated the sale of the lands so dedicated by 
them, this cannot properly apply to lands subsequently purchased 
by the successive heads of the mutt from the income which they 
were empowered to apply and dispose of at their discretion for the 
purposes of theinstitution, (Cf. In re Clergy Orphan Corporation’, 
If it be that there is a difference between fhe two kinds of proper- 
ties, the further question arises, what is the scope and extent of 
the power of disposition possessed by the head of the mutt over 
properties thus acquired by purchase &o., and how far will this 
power vary according as he is regarded as a trustee or as a benefi- 
cial owner for the time being, subject to certain obligations?) 
(CE, the cases relating to purchases of land made by a Hindu 
widow and the holder of an impartible Zemindari, out of the 
suvings of their income). 


Principle and reasoning alike as well as the interests of the 
institutions concerned would thus seem to require that the decision 
in Vidyapurna Tirthaswama v. Vidya Nidhi Thirthaswams* 
should be reconsidered as also the observations of the learned 
Offictating Chief Justice in Nallayappa Pillian v. Ambalavana 
Pandara Sannadhi'. 





NOTES OF INDIAN CASES. 


Harendra Lal Roy Choudhry v. Tarini Oharan Chakra- 
varti.—I. L. R., 81 C. 807 —S. 26 of the Stamp Act of 1879 is a 
badly drafted section and has given rise to various difficulties of 
construction. In this case a mortgage bond was executed to cover 
future advances to the extent uf Rupees ten thousand at a time. It 
was executed on a stamp paper of Rupees fifty which would cover 


= 6 H. L. C. at p. 205 8. I L. B, 27 M. 435 
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only a sum of Rupees ten thousand. The mortgagee had received 
privately from time to time repayment of sums exceeding Rupees 
ten thousand. The suit was brought for the recovery of a sum of 
nearly fourteen thousand Rupees. The question was whether the 
plamtiff was entitled to recover anything under the bond in view 
of the provisions of S, 26 of Act I of 1879. The learned judges 
held that the words “ nothing shall beclaimable under such instru- 
ment more than the highest amount or value for which the stamp 
actually used would have been sufficient” meant claimable in a 
Court of Justiceand that sums paid privately to the creditor should 
not be taken into any account. We are not sure that the construc- 
tion placed upon the section is grammatically correct. We rather 
think that it is not. But the construction placed by the High 
Court is certainly beneficial and obviates hardship. 


Aklmannessa Bibi v. Mahomed Hatem.—I. L. R, 31 C. 
849.--The question in this case was as to the proper forum for a 
suit for restitution of conjugal rights. The plaintiff valued the 
suit at Rupees forty nine and brought the suit in the District 
Munsif’s Court. It was held by the Calcutta High Court that the 
District Munsif had no jurisdiction. This view is based upon the 
language of Ss. 18 and 19 of Bengal Civil Courts Act, XII of 1887. 
S. 18 states that the jurisdiction of a District Judge or subordinate 
jadge' extends to all suits coginzable by civil courts, §. 19 states 
that the jurisdiction of a Munsif extends to all civil suits of which . 
the value does not exceed Rupees thousand. These provisions 
correspond to 8. 12 of the Madras Civil Courts Act, IIT of 1878. 
The argument of the learned judges of the Calcutta High Court is 
that unless it can be shown that the value of the suit is below 
Rupees ten thousand, the suit must be bronght in the District 
Court or Sub-Court. 


Where the subject matter is incapable of a pecuniary valuation, 
they hold that it cannot be said that the value does not exceed 
Rupees one thousand and that the District Munsif cannot have any 
jurisdiction. We are inclined to doubt the corroctness of this 
ruling. It seems to us much more probable that the legislature 
assumed that all suits were capable of valuation either real or arbi- 
trary and that the only distinction intended. to be drawn for purpos- 
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es’ of jurisdiction was between suits of a higher value and a lower 
value and that there was no intention to draw a farther distinction 
between suits capable of real valuation and suits not so capahle, 
If the subject matter of a suit was capable of a real valuation, 
that value would determine the jurisdiction. If it was not capable 
of a real valuation the valuation put upon the subject-matter by 
the plaintiff was probably intended to determine jurisdiction, It 
the view of the Calcutta High Couri were to be followed, no suit for 
a declaration without consequential relief could be instituted in a 
Munsif’s Court, no matter however petey the property in respect of 
which a declaration is sought, It has bocen held in numerous cases 
by the Madras High Court that a suit for declaration should bo 
brought in the Court in which a suit for possession of a property 
to which the declaration relates should be instituted. 

Subramanian Chetty v. Arunachelam Chetty.—I. L. R., 28 
M. 1—The decision in Sheo Shankar Lal v, Bei Sahai, is 
remarkable for an obvious oversight on the part of the Judi- 
cial Committee as regards the plain rule of the Hindu Law 
of succession regarding stridhanam property. The Judicial Com- 
mittee laid down the rule of reverter where stridhanam descends 
to a female differing therein from the Allahabad High Court. 
But they overlooked the fact that even applying the rule of 
reverter the heir to stridhanam property is the daughter’s daughter 
in preference to the daughter’s son. This point was unnecessary 
to be noticed in the view taken by the Allahabad Court and the 
counsel that represented the daughter’s daughter before the Privy 
Council was apparently unaware of this well-known rule of Hindu 
Law and consequently the decree was passed in favour of the 
daughter’s son. ‘This mistake is pointed out by the learned judges 
who decided the case under notice and they held that the daught- 
er’s daughter succeeded to the stridhanam property in preference, 
to the daughter’s son. i 


There is, however, one point to which reference is made 
incidentally in the jadgment of the Ofictating Chief Justice. The 
question of succession to the undisposed of income of a widow’s 
estate was raised by way of analogy in the course cf the argument. 
Subramanya Aiyar, Officiating Chief Justice, while laying down 
the rule that such income ought to go to the heirs of the widow but 
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should not follow the corpuse appears to us to misapprehend the 
decisions of the Judicial Committee in several cases and the dictum 
of Mr Justice Bhashyam Atyangar in Akkanna v, Venkayya?. Con- 
siderable difficulty has been felt as regards succession with reference 
to accumulations that have been disposed of by the widow, that is, 
in drawing the line as to when such accumulations may be deemed 
to be impressed with the character of the parent estate. But the 
Judicial Committee in sri Dut Koer v. Mussumut Hansbuttt 
Koerain® and Mr. Justice Bhashyam Atyangar in Akkanna v. Ven- 
kayya* treat it as settled law that undisposed of income of a widow’s 
estate descends to the heirs of the corpus. It may be that the 
better rule is that which is indicated by Subramanya Aiyar, 
Officiating C. J., that as the income is at the absolute dispotal of 
the widow, it should descend to her own heir. 

Rungasamy Naicken v. Thirupathy Naicken, I. L. R., 28 M. 
96:—The following passage in the judgment in this case read 
without the necessary qualifications, is apt to lead to considerable 
misapprehension. Subrahmania Aiyar and Sankaran Nair, JJ. 
say “If a decree is passed by a Civil Court which had absolately no 
jurisdiction to pass it, even a party to a proceeding may impeach it 
as a nullity, though it had not been set aside in appeal or other- 
wise.” It must first of all be noted that there are certain questions 
of jurisdiction which must be deemed to have been decided so as to 
empower the Court to pass the decree. Take for example a plea 
that the cause of action did not arise and the defendant was not 
resident within the jurisdiction. It is surely not open to the 
defendant who submitted to the jurisdiction to impeach the decree 
as null by showing that he was not within the jurisdiction or the 
cause of action did not arise within it. Or suppose it is a suit for 
immoveable property and the defendant pleads that it lies outside 
the jurisdiction and the court passes a decree. Would it be open to 
the defendant to impeach the decreé as null by proving that the 
property was outside. We may cite other instances. The learned 
judges ought not to be supposed to have meant that defect of 
jurisdiction could always be pleaded so as to nullify a decision in a 
collateral proceeding. It would have been better if the true 
limitations of the rule had been laid'down with some degree of 


precision. — 
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SUMMARY OF RECENT OASES. 


Barrett v. Beales [1905], 1 Ch. 256. 





Power of appointment—Void for remoteness—Hlection—Persons 
not objects of power—Inquiry us to actual not possible facte. 


In a case whero an appointment fails for remoteness a case 
of election is not raised. 


To ascertain whether an appointment fails as extending to 
persons not objects of the power, the court looks to the actual facts 
and not, as in the case of the rule against perpetuities, to possible 
facts. ` 





Hoare v. Tasker and Sons [i905], 1 Ch. 288. 


Company—Debentures for loans—Payment of loan—Transfer of 
debenture in blank—Fresh loane—Blanks filled up in names 
of credttors—Nature of transaction. 


Where a limited liability Company issned debentures which 
were to be a first charge on the property of the Company as 
security for a loan and the loan was discharged and the debentures 
handed back to the Company with transfers having blanks for the 
names of the transferees and the Company afterwards filled up the 
names of persons from whom they subsequently received fresh loans, 
held that the latter were not entitled to rank pari passu with 
the original debenture-holders. 


Upon repayment the debt is gone and with it the security. 





Rainford v. James Keith and Blackman Company, Limited, 
[1905], 1 Ch. 296. 


Company—Certsficate of shares—Note—No registry, of transfer 
without production of certificate—Hepresentation—LHstoppel— 
Invitation. 


Where a certificate of shares in a limited liability Company 
contained a note to the effect that no transfer of shares could be 


e 
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registered by the Company without the production of the certificate 
and a transfer was registered without the certificate but upon 
a written declaration by the transferor that the certificate was 
with a friend but not as security for & loan or other consideration. 


Held, (1) that the note did not amount to a representation 
so as to estop the Company ; ; 


(2) that it was not an invitation to all persons into whose 
hands it might fall to act upon the faith of the 
statements contained in it so as lo bind the 
Company by contract in case it was acted upon» 


ene eed 


ln ve W. W. Duncan and Co., [1905], 1 Ch. 807. 


Company—Liquidator, duty of—Proof of debt—Interest subsequent 
to winding up. 


It is the duty of the liquidator to see that the estate in his 
hands is distributed according to the rights of the parties and not to 
induce somebody to give away by a slip a right as to which the 
liquidator know» there is a real question to be determined. 


When a debt is admitted to proof for dividend in the 
winding-up of a Company, it is the amount of the debt at the com- 
mencement of the winding-up that is admitted to proof. 


A claim to interest subsequent to the winding-up can only 
be established after the solvency of the Company is ascertained. 





Great Western Railway v. Fisher [1905], 1 Ch. 816. 


Vendor and vendee—Conveyancing Act, 1881, S.'7—Implied cove- 
nant for title—Notice of defect of title—Damages—Costs. 


In an action for damages for breach of the covenant for title 
implied by S. 7 of the Conveyancing Act, 1881, damages may be 
recovered for defect of title by reason of the existence of an 
undisclosed right of way and notice to the purchaser of the defect 
of title does not bar his right to recover. 
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Where a person is entitled to an indemnity there may be a 
right to solicitor and client costs. 


But where he is simply entitled to recover damages he will 
not in genera] get solicitor and client costs. 





Seldom v. North Eastern Salt Company, Limited 
r1905], 1 Ch. 326. 


Contract ewecuted—Rescission— Innocent misrepresentation — No 
fraud. 


A court will not grant rescission of an execnted contract in 
the absence of fraud and on the ground of an innocent misre- 
presentation. 


Silence has never yet been held to be misrepresentation. 


Attorney-General v. Staffordshire County Council 
[1905], 1 Ch. 336. 


Injunctton—Mandatory order— Requixites for the award of—Dtrec- 

tion to repair. 

A court of equity will not superintend works of building or 
of repair. i 

Hence a mandatory order will not bo made to direct a person 
to repair. 

lt is the necessary requisite of every injunction and every 
mandatory order that it should be certain and definite in its terms 
and it ought to be clear what the person against whom the injunc- 
tion or order is made is required to do or refrain from doing. 


Where a road or any part of if is out of repair the person 
or body that is responsible will be liable on the appropriate legal 
proceeding at the instance of any one who is entitled by law to 
proceed against them. 


No mandamus will lic against any local authority to do any 
particular work. 


een 
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In re Eastern Investment Company, Limited [1905], 1 Ch. 852. 


Companies Act, 1862, Ss. 89, 138, 142, 148—Voluntary winding-up 
—Exziending period of time—Stay of proceedings. 


Where a Company is voluntarily wound np and the liquidator, 
made up the account required of him under S., 142 of the Companies 
Act, called a meeting and made the return to the Registrar of 
Joint Stock Companies under S. 143, so that the Company will 
be deemed to be dissolved on the expiry of 3 months from 
the date of the return a Court although it has no jurisdiction to 
make an order directly extending the term has jurisdiction under 
Ss. $9 and 138, to make an order before the expiration of 8 months 
for staying all proceedings in connection with the winding-up and 
thus in effect keep the Company in foot notwithstanding the 
expiration of 3 months limited by S. 143. 





Midland Counties District Bank v. Attwood [1905], 1 Ch. 357. 


Compny—Voluntary winding-up—Dtemiaral of servants—Change 
of personality. 

An order for the compulsory winding-up of a Company 
operates as a notice to dismiss the servants and the appointment 
by the Court of a receiver and manager in a debenture-holder’s 
action has the same effect. 


The principle is that in all such cases there is a change of 
personality which is not the case in a voluntary winding-up. 


A resolution for the voluntary winding-up of a Company does 
not, therefore, operate 2s a notice of discharge to the servants of 
the Company. 





JOTTINGS AND CUTTINGS. 


Privy Council judgments :—The feeling of late is that the 
judgments of their Lordships of the Privy Conncil have very 
much deteriorated, They are wanting in the learning which 
characterised the early judgments and do not command the 
respect that ought to be due to the decisions of the highest tribu- 
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nal in the country. We may have been disposed to think that 
this deterioration is confined to the law but now we are sorry 
to note that, of late, these judgments are not remarkable even 
for relevancy of statements to the points in issue, A notable 
instance of this is to be found in the recent judgment of their 
Lordships in Vtrabhadra Raju v. Chiranjivt Raju reported at 
p- 111 of the present issue of this journal. The question in 
that case was whether a bequest was conditional, and if so, 
whether the condition was complied with. The late Zemindar of 
Kuruppam made a will by which he gavo to his brother in the 
natural family, maintendnce of Rs. 500 per annum provided that 
the litigation commenced by his brother terminated in his favor 
and that the brother humbly applied for subsistence after the final 
Court’s decision. The litigation terminated in the Zemindar’s 
-favor and the only question was whether there was a humble 
request by the brother. The High Court considered that this was 
contained in two documents Exhibits Cand D. We are not now 
concerned with Exhibit D, nor with the soundness of their Lord- 
ship’s judgment upon the point. Exhibit C was written by the 
brother. Their Lordships had two objections to this document, 
the one relating to form and the other relating to substance. They 
said that Exhibit C was addressed to the Collector who was in 
administration of the estate. That is true. But their point upon 
this was that the humility, if any, was primarily addressed to this 
official and not to the offended brother who was then dead. Suppos- 
ing it was so addressed, what followed? If their Lordships had 
said that the letter was addressed before “the final Court’s 
decision” one might understand it. Their Lordships nowhere 
state that the condition as to “humble request” must be complied 
with during the testator’s lifetime. Prima facie in the case of a 
bequest which has operation only on the death of the testator, such 
a thing never happens. Of course, ifthe testator has said that the 
condition should be complied with during his lifetime that is a 
different matter. Far from there being anything in the will to show 
that the condition should be complied with during the testator’s 
lifetime the circumstances point the other way- The testator says 
that the request should be after “the final Court’s decision” ; and 
the suit being for partition of the Zemindary the Privy Council 
would be the final Court if the matter had been carried there. 
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As a matter of fact there was an appeal to the High Court and 
their decision became final. Then again the testator contem- 
plates that effect should have to be given to the bequest 
during the minority of his son and provides that “ his managers 
and then (meaning we suppose on his attaining age) his son 
should give effect to this.” Tho managers here referred to, no 
doubt, are the managers appointed by the testator, but if they are 
superseded and others are appointed in their stead as in a case 
where the Court of Wards takes up management, effect has to be 
given to the bequest by the Court of Wards. The brother to 
whom this bequest was given therefore applied to the Collector. 
What objection there can be to this procedure their Lordships 
do not condescend to state in their judgment. We do not 
propose to consider whether the conclusion of their Lordships is 
correct, All that we refer to is that the statement that the letter 
was addressed to the Collector and that the humility, if any, was 
addressed to that official has, so far as we can see, no bearing 
whatever upon the point in issue and we are not told by their 
Lordships what bearing it has upon the same. 


* 
* * 


Reading Law Reports for Pleasure, Logic and Style——In an 
address delivered before the Connecticut Historical Society, Mr. 
Lewis E. Stanton says: “I have often wished that people would 
read the legal reports. You can skip the dry law, but the facts 
are full of interest. The late William W. Ellsworth said he would 
rather read a volume of Connecticut reports than the best novel. 
For plain good sense, read Connecticut; for concise legal style, 
read Massachusetts ; for national and international questions, for 
matters of customs, patents, and law of the sea, read the Supreme 
Court of the United States, but for variety covering every phase 
of human life, read New York.” 


We are reminded of a good friend, a Unitarian clergyman of 
Templeton, Massachusetts, who all through his mature years down 
to his last illness was in the habit of reading the reports of the 
Supreme Court of his State, not so much for stories told in them 
as for the logic and style of expression of the judges’ decisions. 
His wisdom and good sense in all practical affairs were well known 
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in all the country around, and his advice was sought and freely 
given without price. If reading the law reports is a help to right 
reasoning and an aid to a common-sense view of things, as it 
undoubtedly is, why-should not the clerical profession in general 
be advised or even urged to read these reports ?—Amertcan Law 


Review. 
* 


x # 
The Japanese lawyer :—-Japan has two State Universities, at 
Tokyo and at Kyoto. Each has a college of law, and at Tokyo 
several of the professors are members of the English bar. The law 
library at Kyoto contains 18,000 volumes. ‘There is no system of 
apprenticeship for practical training in the law, at present,in Japan ; 
and there is no division of labours, the Japanese lawyer acts both 
as barrister and as solicitor. The legal education of Japan is 
however too theoretical, and judges are drawn directly from the 
graduates of law colleges by examination. The great majority of 
Japanese law students never practise, but enter the service of 
government or of some large corporation, and rather look down on 
the practising lawyer.— The iam Riudente Journal. 


Judicial Salaries :—In England the Lords Justices receive 
$25,000. In the commonwealth of Australia the salaries of Supreme 
Court Judges have been fixed at $17,500 and 15,00U ; in Victoria 
at $17,000 and $15,000 ;in Queensland at $17,500 and $10,000; In 
Cape Coloney at $15,C00 and $10,000. In the very small province of 
Tasmania the salaries are $7,500 and $6,000, though the popula- 
tion is only 1,75,000. In Ireland the Lord Chancellor receives 
$40,000; the Master of the Rolls and the Vice-Chancellor $20,000 
each; the land Judge, $19,500; the Lord Chief Justice, $25,000 : 
the Chief Baron, $28,000; and the eight puisne Judges, $17,500 
each.—Canada Law Journal. 


*® 

A costly Commodity :—J ohn Horne Tooke’s opinion on the 
subject of law was admirable. “ Law,” he said, “ought to be, not a 
luxury for rich, but a remedy to be easily, cheaply, and speedily 
obtainable for the poor”. Somebody observed to him how excellent 
are the English laws, because they are impartial and our courts are 
open to all persons without distinction. “Andso”, replied Horne 
Tooke “is the London Tavern, to such as can afford to pay for their 
entertainment’. 
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Never, however, was the formerly almost prohibitive cost of 
the law in divorce suits illustrated with more genuine wit, and 
in amore forcible manner, than by Sir William Maule. A poor 
man having been convicted before him of bigamy, the following 
conversation took place : 


Clerk of Assizes —W hat have you to say why judgment should 
not be passed upon you according to law ? 


Prisoner.— Well, my lord, my wife took up with a hawker, and 
run away five years ago, and I never seed her since; and I married 
this other woman last winter. 


Mr. Justice Maule.—I will tell you what you ought to have 
done; and if you say you did not know, I must tell you the law 
conclusively presumes that you déd you ought to have instructed 
your attorney to bring an action against the hawker for criminal con- 
versation with your wife. That would have cost you abont £ 100. 
When you had recovered substantial damages against the hawker, 
you would have instructed your proctor to sue in the ecclesiastical 
courts for a divorce a mensa atque thoro. That wonld have cost 
you £200 or £800 more. When you had obtained a divorce a 
mensa atque thoro, you would have had to appear by counsel before 
the House of Lords for a divorce vinculo matrimonia i. The bill 
might have been opposed in all its stages in both Houses of Parlia- 
ment, and altogether you would have had to spend about £1,100 
or £1,200. You will probably tell me that you never had a thousand 
farthings of yonr own in the world; but, prisoner, that makes no 
difference. Sitting here as a British Judge, it is my daty to tell 
you that this is not a country in which there is one law for the 
rich and another for the poor.” 


This judicial sarcasm on the then existing state of the law 
was uttered only a few years prior to the creation of court for the 
trial of matrimonial and divorce cases, and coming from such an 
experienced Judge as Mr. Justice Maule, must have had its 
weight in the passing of the Act (Humour of the Law). 


* 
+ * 


Once bit, Twice shy :~Alderman Watson was in his youth 
a midshipman, and while bathing in the West Indies had the mis- 
fortune to love his leg by the bite of a shark. Some years 
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afterwards, when he and Wilkes were both in the House of Commons, 
and a tax upon attorneys was proposed, Alderman Watson spoke 
strongly in favour of the tax, and inweighed warmly against the 
attorneys in general- Somebody asked Wilkes what made his 
brother Alderman so severe upon the attorneys? “ Why” said 
“ Wilkes,” my brother Alderman was bit by a shark when he was 
young, and he has never forgiven it.—(Humour of the Law). 
x+ 

Quadrupedal Grace :— Serjeant Whitaker was one of the most 
eminent lawyers of his days, though the few memorials which have 
been preserved of him exhibit him more in the character of a wit 
than of a learned man, which he, bowever, undoubtedly was. One 
day, two ladies of rank and fashion were praising Mr. Serjeant 
Walker’s dancing. Whitaker, who knew that his brother-in-law 
was Yremarkabie for anything except grace, insisted that the ladies 
were mistaken as to theindividual. When they declared that they 
were not, he begged leave to put one question to them: Pray, 
ladies, was it upon his hind legs or his fore legs that Serjeant 
Walker moved so gracefully —(Humour of the Law). 


* 

The end of Lawyers :—I am asked “whether & young man 
should enter the law, if he has desiresin that direction, and whether 
there are compensations in the choice to justify him.” Iam forced 
to answer this by appropriating the reply which Socrates made to 
Thersites when the young man—after obtaining from the sage 
advice as to the different things he should do—propounded his 
final query, “Shall I marry, sire?” To which Socrates replied, 
“ As to that, whether you do or not, you will regret it.” 


I answer that in this day whether the man who desires the law 
shall enter it or not he will regret it. And, answering whether there 
are compensations, I reply in as equal a paradoxical manner, the 
compensations are of the highest the hopes of man could long for, 
also the compensations are the lowest and insufficient that a man 
could endure and survive under. 


You will see from this that I mean to indicate that all depands 
upon the reasons which animate the ambitious applicant. It all 
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depends upon the object to be achieved by the entrance to the bar. 
I not only say that the law is the most uncompensatory calling of 
the day, in proportion to the labours given as measured by dollars 
and cents and that it is the most compensating of all callings, as 
measured by the fleeting honors of the world, but I add to that a. 
prophecy. Tt is, that the next generation will behold the gradual 
abolishment of the law as a business calling. There is no longer a 
necessity for the existence of the lawyer under the present condi- 
tions of society or in the modern organization of the world of com- 
merce and business. The next century will behold no lawyers. 
The present century is disclosing that they are only incidentally 
necessary. These necessities are few in number, the majority of 
them being an obstruction between the ends which should meet in 
the harmony of economic arrangement. 


Referring to the question of compensation in money, it is 
interesting io recall that, at the outset, the lawyer was but an 
adviser to the source of justice. He was not expected to seek 
compensation and was never to accept any. Under the old Roman 
system—from which we derive much of our form of law—he was 
but the adviser to the prætor. It was dishonourable and, indeed, an 
offence for him to take money. There was passed a decree known 
as the Cincia law, which forbade the lawyer or the orators to either 
accept fees or presents from those for whom they pleaded. Livy 
did not hesitate to charge that this law was passed by the tribunes 
to protect the people against the inflnence of money upon the 
course of Justice, but Hortensius, the Roman lawyer, made brave 
to say that the law was passed to prevent poor men or men of lowly 
birth from aspiring to the legal profession. 


After this was the beginning of that system followed, as we 
have followed thousands of others without asking the reason of 
their existence. We have pursued blindly that English law which 
Tennyson describes as— 

That lawless body of laws, 
That codeless myriad of precedent ; 
That wilderness of single instances. 


Then came the honorarium, as a fee, that was a gift which 
might be left on the outer table of tho ante-room, or a present sent 
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through unidentified sources. Latterly this was left with the clerk. 
Later it was sent to a member of the family ; then to the solicitor— 
as we had then under the English system—and he transferred it to 
the barrister. Finally, to the counsellor direct. As the early pay- 
ments were in lands, when money was not a medium, these gifts 
were known as the “fief.” The Welsh in their pronunciation drop- 
ped off the final “£” and left the word “ fie,” and from that our 
present word “fee” has come, meaning the grant. It is now used 
to signify the compensation, and applies to lawyers, doctors, and 
all others whose compensation is not designated by wages or pay. 


Does the fee or compensation justify the lawyer from the 
standpoint of money valne? At the outset, for the basis, I assume 
the highest paid counselors of our country. Eminent railroad 
lawyers receive from $. 25,000 to $. 50,000 a year. They give their 
brains, toil, science, invention, and capacity, io say nothing of 
incidental political influence. The result of this is to produce a 
system or a result which confers upon the owners of the stock and 
to the principal proprietors of the corporation a return of millions. 
In the meantime the president and ander executive officers of the 
road receive from two or five times the amount of compensation 
that that lawyer does who made the legality and strength of their 
position possible. Here it will be observed that had that lawyer 
invested the same amount of capacity in a financial undertaking or 
corporate venture he would have inherited the millions which the 
others took who were a part of the system, and who became mil- 
lionaires as a result of the genius of the lawyer, the lawyer being 
compensated with but | per cent. of the 100 per cent. he made for 
each man around him. The same reasoning applies, in this age 
to the counselor for any other large corporate enterprise. We 
will assume the medium lawyer of general practice known as the 
lawyer connected with estates or commercial law. The real estate 
lawyer contrives through ingenuity to extricate property from a 
perilous confusion, or to resuscicate from an apparently dead 
situation a new estate or a property to new claimants. In either 
event, his successiu the vesting of a new estate to those who for- 
merly had nothing, or saving it to one from whom it was slipping 
away, becomes the origin and cause of their independent enrich- 
ment. Up to this point they have contributed nothing. The 
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lawyer obtains a small percentage of this great value as his 
fee. Had he exercised the same amount of ingenuity in pur- 
chasing the outstanding title which he discovered, taken it to 
himself, and then brought its ownership in himself and the heirs, 
ke would have become the millionaire owner of the property, 
or endowed himself and his children with a permanent estate, 
where to the contrary he but obtains a few hundred dollars ora 
small percentage of the land, when he has been the origin and the 
creator of the whole of the endowment for others. 


I now refer to the general practitioner in small and large 
towns alike. I take up the most common form of litigation, the 
damage suits. Under the present system, by which the burden is 
put on the plaintiff or injured person, depriving him of any right of 
recovery, if he has been guilty of any conduct that a judge sitting 
in cool judgment can assume was negligent—overlooking the zeal 
of the workman or the whip and spar of the overmasters—the 
injured cannot recover at all. Nor, if incidental with the work it 
was a risk with which he must be thrown, sufficient to create the 
idea that he understood the risk, can he recover; though he was 
wronged by the co-operating conduct of neglect by some fellow 
workman. Thus we will see the chances, at the outset, are against 
the plaintiff. The lawyer for the plaintiff muy win one out of five 
cases. He may have 50 per cent. contingent fee. The client is 
invariably poor and without means. The lawyer must pay all the 
expenses throngh the many appeals and all the expenses of the 
court. In the end he has absolutely no net result, measuring the 
causes which must be lost and others where the compensation is 
insignificant. Therefore, if that counselor turned the same amount 
of ingenious ability along mechanical lines—which he invented as 
the essentials for basis of his client’s recovery—he would havé 
been a millionaire patentee, or he would have made a successful 
superintendent and manager of any line of mechanical business 
and thus become independently rich. As to the commercial lawyer 
he who rescues from bankrupt estates assets through manipulation 
and contrivances under different forms of business, he obtains 1 to 
10 per cent. of the result. But for this lawyer, creditors would 
have had nothing. Therefore, where they receive 100 per cent. he 
réteives'! to 10 per cent. The exceptions to this are rare. 
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In any event, the same ability, the same skill, which is brought 
to bear along the lines of commercial shrewdness and financial mani- 
pulation would have brought that lawyer millions as a promoter or 
as the head and financial gnide of banking or commercial establish- 
ments. 


It is true 90 per cent out of every 100 per cent. of lawyers are 
unfitted to the demands of the perfect lawyer. Thus the percent- 
age of failures to those of success. One or two elementals makes 
the great lawyer—either great talent or great industry. The first 
succeeds with suddenness and display, the second with slowness 
and reward. There is many a good plowman lost in the poor law- 
yer, which also proves that many poor plowmen can become 
great lawyers. All of this concludes in the final opinion upon this 
branch, that he who enters the law for the purpose of money com- 
pensation, if he have the elements in him which can make a success 
in the law, could, by converting the same exertions into any line 
of commercial or mechanical pursuit, make 100 to 500 per cent. 
more in such undertaking than he can at the law. Therefore, 
from the financial standpoint there are no compensations in the law 
commensurate with labors given. 


T turn io the second, in which there are all compensations— 
compensations greater than are afforded by any other form of 
calling or any other altitude of elevation. The conscientious lawyer, 
anxious to be an agent in the cause of right to the citizen and of 
justice to the State, can reap a noble reward. He enters the law 
for the purpose of aiding the rights of man, because these rights 
are the natural property of a man. These are: His life, unfettered 
by the persecutions of the powerful; his liberty, untrammeled by 
the arrogance of government; and his happiness, undismayed by 
the treat of aristocratic or autocratic discrimination. The lawyer 
who has for his professional life this object finds the compensation 
in seeing the benefits realized and knowing that he was in some 
degree the author of the joyous lot of his fellow man. In this 
comes the duty to the state, in seeking to execute the munificent 
purpose of the founders of a free government to the end of its 
object, which is to secure the greatest liberty and the greatest justice 
to the society of mankind. For these he may hope the approval of 


110 e THE MADRAS LAW JOURNAL [vor ív. 


his fellow citizens, the elevation tc place, from which ascent his 
children and posterity may for generations look down in pride and 
delight. To this one comes the final consciousness of the servant 
who has done well, with the knowledge of the law, in guiding state 
and man along the lines of peace and equal justice. To the lawyer 
by an unwritten custum, has ever been accorded the first place in 
tho race of those opportunities. This custom comes from the 
early idea that he was the best educated as to what were the rights 
of man and the limitations of government, both of these being pres- 
cribed by law. Thus it was in every assemblage by common 
consent the lawyer was expected to be the spokesman, as he is to- 
day esteemed to be the orator—when we all know that, in many 
instances, the veriest street huckster excels him in this once divine 
art—oratory. No man, in our form of society, and no calling is 
given such place and such privilege to guide the affairs of state 
and nation to either glory or dishonor as is ever vouchsafed by 
society to the lawyer. Such is the reason for accounting for the 
majority of lawyers to be found in every legislative gathering in 
every country in the world, with but one single and insignificant 
exception, and this exception will disclose the minority of lawyers 
being given the majority of places of power and dictation. 


Thus, in this last place, the lawyer finds his compensation in 
the salutation of Cicero, in the trial of Milo: “ If to his country a 
man give all, he becomes entitled to what al! money cannot buy— 
the eternal love of his fellow man.’’ 


Finally 1 return to my prophecy that the lawyer is soon to be 
a thing of the past. I mean as a professional callnif for hire. I 
pause to note what his present position is. 


The lawyer is no longer the first citizen of the community 
because he is a lawyer. No longer is the profession of law the 
“open sesame” to polite society. No longer is the lawyer 
regarded the Jeading citizen, to be looked ap to as the author of 
reforms, the leader of undertakings. 


The general expansion in the opportunities for riches has 
produced many men of wealth, and much wealth among many 
men. The result is that wealth purchases place and first recognition, 
as it did in the days of Solomon and Crassus. Sducation in belles 
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lettres or in histrionic stetecraft is of no avail as against money. 
The lawyer who is but a lawyer, however talented, learned and re- 
fined, must take second place beside the director of the company 
for which he is counsel or beside the client who is rich. Both of 
the latter regard the lawyer an incident. In great corporations 
the lawyer is but an auxiliary, something of a seamstress in the 
house of industry, to patch up the brokea places. His employers 
no longer regard him with revereuce and respect, as was once their 
wont; to the contrary, it is assumed that he should be grateful 
that he receives employment and he is expected to cringe with much 
obeisance in the presence of those who can make him or unmake 
him. This is rapidly leading to where, through the enlightenment 
of the age produced by books and newspapers, men of great affairs 
settle their disputes among themselves, or have beguu to learn 
that the difference involved in the dispute—if won by either com- 
batant—seldom is paid for when measured by the expenses of the 
litigation necessary to the result, 


Therefore, the modern age is rapidly disclosing that there is no 
necessity for the lawyer. The lawyer, began when a few men had 
learning and when some men had to be skilled in the knowledge 
of law and in the rales of human conduct as laid down by the state, 
that he might present this knowledge on behalf of the litigant and 
the client. Nowadays the ordinary client knows as much about 
general law as in former years was known by the ordinary lawyer. 
The execution of the law is based upon the assumption that all men 
know the law. This assumption is now being realized through the 
newspapers and magazines, colleges and educational opportunities. 
‘What is the use of education if it shall not serve the purpose of 
eliminating obstructions and burdens which have txristed as the 
result of ignorance ? 


As the lawyer was necessary as a middleman and advocate in 
order that the rights of the ignorant might be presented by one 
learned in what those rights should be, why shall it not be that, 
when the ignorant becomes learned of his own rights he should 
present those rights himself. He certainly understands them best 
and feels them keenest. Therefore, where is the reason, in the pro- 
gress of enlightenment and learning, for the intermediate man, who 
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possesses no more knowledge than the client, generally speaking, to 
be called in and paid a sum of money to do that of which the client 
is equally capable? Next, in these days when clients mutually, 
instead of being clients, can present between themselves as comba- 
tants their respective rights and reach a conclusion, the lawyer is 
unnecessary. But if they cannot reach a conclusion, conscious of 
their rights, having knowledge of the laws and their respective 
duties to each other, equipped with the ordinary capacity of express- 
ing their wants and rights and their contentions, what is the 
necessity of having some one do it for them? Therfore, as a man 
no longer needs the intermediate broker to sell him goods from the 
wholesale house, or the contractor needs an agent to buy material 
from the manafacturer, neither will the lawyer, whose business 
heretofore has been to advocate the rights of those who were too 
ignorant to know their own, be any longer necessary in the age 
where men know their rights and are able to advocate them in 
their own manner and to the fall necessity of the occasion. 


There is no longer an age of eloquence. Eloquence may be an 
entertainment, but it is not a necessity, seldom a compensation, and 
in the present age regarded as an evidence, in its indulgence of the 
want of material sense and solid judgment. [n this process of the 
elimination of all middlemen the noxt generation—certainly the 
next century—will behold the following course as one of the 
processes of the evolution of civilization: The profession of the law 
as a calling and form of occupation for compensation, gone. In its 
place the whole system of our method of obtaining justice revolu- 
tiunized. In different localities men who are presumed to know the 
law will be selected by popular ballot as arbiters. Disputants upon 
any question ¢r right wil! present from their own mouths—accom- 
panied with such record as they may possess—their respective 
claims, and before this particular officer, chosen by the people, this 
arbiter will announce what the law is, what the respective rights of 
the contestants are, and give judgment accordingly. 


From this either person will be allowed to take his appeal, and 
he will be permitted to go before three men or more representing 
the final tribunal, and these disputants will have their say over 
again, and this final board will state what the law is and what is 
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just to the contestants, and there the matter will end. This was 
the theory of the eariy Persian government, and the construction 
of caliph and cadi, and in Rome, as intended, under the prætor. 
It will be realized in its highest accomplishment when the law, as a 
profession for money, is abolished and the lawyer becomes a creator 
in the society and civilization of man instead of a mere absorbing 
drone, existing, as he necessarily must, upon the honey produced 
by the bees of industry. 


Finally, I say that with the future as I see it I advise no man 
to enter the law who does not go to it stimulated as a first principle 
with a desire to use the law asa method to aid the citizen and 
elevate the state. I discourage any man who seeks to enter it as a 
means of financial reward.—The American Lawyer. 

# 

The husband and the Judge—Judge Parry, of the English 
bench, tells of a feeble-looking man who was rebuked for support- 
ing a ridiculous claim made by his wife. “I tell you candidly I 
don’t believe a word of your wife’s story,” said Judge Parry. 


“Yer may.do as yer like’’ replied the man, mournfully, “ but 
Pve got to.’——The American Lawyer. 





REVIEWS. 


Phe Law of Compulsory sale in British India by Mz. UPENDRA 
Gora, Mirrer, Vakil High Court Calcutta. Price Rs. 8. 


This book contains an exposition of the principles of the com- 
pulsory sale of immoveable property in India which might have 
more authority if it had been accepted for the Tagore professor- 
ship by the Faculty of Law of the Calcutta University. It appears 
to be fragmentary. The statements of law in several places are 
too general without the necessary qualifications to make them 
accurate. It is to be regretted that the author has not taken a 
sufficiently comprehensive view of his subject before venturing to 
publish this partial account of the law of complusory sale. We 
trust, however, that it will receive ampler treatment on a future 
occasion when he may have the honour of filling the Tagore Chair. 
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Goodeeve’s Modern Law of Personal Property, 4th Edition 1904 
by Messrs. Jonn Hurzert Wittiame anD Wirtiam Moers, 
Crowny, Published by Mzsszs. Swerr AND MAXWELL, LIMITED, 
3 Chancery Lane, London, W. ©. 


The law relating to personal property is rapidly undergoing 
modification in England. And the new material has to be woven 
into every text-book if it should retain its usefulness, The Sale of 
Goods Act of 1893, the Merchant Shipping Act of 1894 and the 
Companies Act of 1900 have made important changes in the law of 
personal property. The new edition, therefore, of Goodeeve’s 
standard work is a desideratum which has been well supplied by 
the editors. The field of law covered by the book is vast. Many 
a chapter heading is important enough to be the title of a volume 
and much important matter has been compressed within a compa- 
ratively narrow compass. We have no doubt that the profession 
will recognise the usefulnesss of the labour’ bestowed upon the 
task. 


The Law and Practice of Bankruptcy by Hansy Wace. Price 
27 sh. 6d. net. Published by Messrs. Swear AND MAXWELL 
Liuirzp, 8, Chancery Lane, London, W. C. 


This book is a commentary on the Bankruptcy Acts in force 
in England. The fact that it has gone through four editions is 
sufficient reason for its issue and proves that the ground has not 
entirely been covered by Williams on Bankruptcy edited by the 
distinguished Lord Justice of that name. Although the form of 
this book deprives it of special value in this country, it must 
be remembered that the Indian Insolvency statute is in preut 
part a reproduction of the law as it stood in England at the time 
and is based upon principles which have found expression in the 
enactments now in ferce in that country. The law relating to alie- 
nations in fraud of creditors has a good deal in common with the 
special rules of Bankruptcy. And a commentary on English Bank- 
ruptcy Law cannot therefore fail to be of service to the Indian 
lawyer. We have no doubt that the profession will welcome this 
new edition. 
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Paley’s Law and Practice of Summary Convictions. 8th Edition 

1904, by Warrer H. Macnamara and RALPH NEVILLE | ablished 

“by Messrs. Sweet Maxwxt. Limrrep, 3 Chancery Lane, London 

and Mxssrs. Borrerworrn & Co., 12, Bell Yard Temple Bar, 
London, 


The law of summary convictions in England is practically a 
sealed book to the Indian practitioner. The Penal and Criminal 
Procedure Codes and the decisions on them limit the horizon of 
the Indian lawyer. The Courts themselves that are invested with 
the power of summary convictions in England are terra incognita 
and yet there is no doubt that light may occasionally be thrown 
upon Indian procedure by the English law relating to the jnrisdic- 
tion of justices to the pewers of supervision of the High Court to 
Habeas Corpus and certiorare. Paley’s book on the law and prac- 
tice of suinmary convictions which has gone through eight editions 
is a standard book of authority to the Indian and English lawyer 
alike whenever accurate information is required on the department 
of law and practice with which it deals. 





The Law relating to Religious Endowments by ‘I’. SanKaRALINGAN 
PILLAY, B.A., B.L, Pleader, Bellary. 


We acknowledge with thanks the receipt of this book which 
professes to contain a collection of all the decisions on this import- 
ant Act, The standing orders of the Board of Revenue which 
contain the rules for the election of members of Temple Committees 
are also included in this volume. 





Indian Lawyers, Part I A guide to the Profession Part —Legal 
Practitioners Act by BisveswaB MUKERJx, M.A., B L. Published 
by 8. C. Avppy & Co., 58 and 12 Wellington Street, Calcutta. 


This is a useful compilation and contains rules in force with 
regard to the legal profession in the various Indian provinces. 
The Legal Practitioners Act with some short notes is also comprised 
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in this volume. We believe it will be useful to students of law 
desirous‘of qualifying themselves to practise as pleaders. 


` 


The Interpretatton of Indian statutes based on Indian case law by © 
Masses. AUGHORE Natu Guosz AND Sarat UHANDREA GHOSH. 
Price Rs 10. Published by S. K. Lamnirı & Co., 54, College 
Street, Calcutta. 


This book professes to contain the rules for the interpretation 
of Indian statutes as laid down in the decisions of the Indian 
Courts. It deals with an important topic and it collects the 
authorities bearing upon the vaiious rules of interpretation under 
convenient headings. We must point out however that the book 
is not as comprehensive as it might have been. Chapter XIII refers 
only to some of the general rules of interpretation accepted by the 
Courts of this country. We cannot congratual.te the authois on 
the solection they have made of maxims for illustration. We 
remember a book on similar lines by Mr. P. Srinivasa Row, formerly 
a Judge of the City Civil Court, which we believe is ont of print. 
There were more maxims illustrated in that book than we can find 
reference to in this. We may, howevcr, siste that the authors have 
laboured in a useful field and we commend the book to the profes- 
sion. 





The Annual Statutes for 1904, J. M. Lexy, Published by Messrs. 
Swxer anD Maxwe.p, Limirep, 3, Chancery Lane, London. 


Mr. Lely’s Annual statutes is a useful supplement to the 
volumes of Statutes of practical utility, 


Ghe Qadras Faw Journal, 
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THE DOCTRINE OF YOUNG v. GROTE AND ITS 
APPLICABILITY TO INDIAN LAW. 


It has not always been an easy question for the Courts to 
decide which of two innocent persons should suffer a loss caused 
by the fraud of a third. Such a question arises in various trans- 
actions of life aod especially so in transactions in which Companies 
are concerned and in connection with negotiable instruments. 
We propose to consider some aspects of the question in connection 
with the latter class of cases. 


It seems to be settled that a banker who pays a forged cheque 
is in general bound to pay the amount again to his customer. 
As between the customer and banker there is the relation of 
mandant and mandatory. The banker will, therefore, be justified 
in his payment if he has the authority of the customer and will 
be entitled to be reimbursed for any payments made in accord- 
ance with such authority. Bat where he pays a forged cheque 
the payment is not made in virtue of the customer’s authority 
and he cannot, therefore, claim from the customer the money so 
paid. But a forgery may happen in various ways. If the signa- 
ture is forged then there is clearly no authority within the meaning 
of the above rule and the banker who pays such a forged cheque 
will have to bear the loss. But if the signature is not forged, 
then different considerations arise. There may be a forgery by 
fraudulent alteration. If there is a duty on the part of the 
customer to guard against fraudulent alterations, then a person 
acting in breach of that duty will be liable to the person to whom 
the duty is owed in case the latter suffers loss by reason of the 
breach of duty. In the case of banker and customer such a duty 
is said to arise by reason of the contractual relation existing at 
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the time between them. The case of Young v. Grote! is a leading 
authority upon this question. There one Young kept cash with 
Grote and Co., his bunkers and was in the habit of drawing upon 
them by drafts or cheques. He had occasion to leave his place 
upon business and in order to meet his business demands in his 
place he signed some cheques in blank and left them with his 
wife in order that they might afterwards be filled up for such 
amounts as would be necessary from time to time. A sum of 
£52 3e. 6d. was required for paying the wages of servants. Mrs. 
Young gave one of the cheques to be filled up by one of her 
husband’s clerks Mr. Worcester, The latter accordingly filled 
up the cheque with the amount of £52. 8s. 6d. and showed it to 
Mrs. Young. Worscester purposely left some space between 
‘£ and the figure ‘5’ and also before the words ‘ fifty? This 
was apparently not noticed by Mrs. Young. The cheque was 
handed to Worcester for being cashed and the latter tefore 
presenting it to Grote and Co., added the figure “3” before “5” 
and the words “Three hundred” before “ fifty” and received from 
Grote and Co., the sum of £352 8s. 6d. Grote and Co, debited 
Young’s accoant with that amoant. Young objected to the debit, 
The dispute was referred to arbitration and the arbitrator found 
that Young had been guilty of gross negligence through his agent 
(wife) in the delivery of the cheque to Worcester in such a state 
as to afford facilities to the latter to make alterations therein. 
The arbitrator, therefore, held subject to the opinion of the conrt, 
that Young having caused the bank by his negligence to pay the 
cheque must bear the loss himself. The court upheld the award. 
The earlier case of Hall v. Fuller? was distinguished upon the ground 
that there the drawer of the cheque had taken the ordinary 
precautions which a drawer would ordinarily take and was guilty 
of no neligence and that the banker paid in respect of orders 
which were not genuine. This case of Young v. Grote! has been 
the subject of much criticism in later cases. Before proceeding 
to discuss these cases we must observe that the actual decision 
in the case (leaving the reasoning apart) must strike any man 
of business as being sensible. It would have been strange if any 





1. (1827) 4 Bing 253: S. O. 20 R. R. 552. 
3. (1826) 5 B. & 0.750; 8. 0. 39 R, B. 383. , 
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other conclusion had been arrived at. But the more important 
question to be considered is about the grounds of the decision 
in that case. We think the true ground of decision notwithstand- 
ing the various comment which have been made is that the cus- 
tomer is under a duty to the banker to take reasonable care in 
filling up the cheque and where heis guilty ofa breach of this’ 
duty and the banker has suffered a loss by reason of the breach, 
the customer must bear the loss. This ground of liability is quite 
different from that of a customer who has issued a blank cheque 
which is filled up after issue for a certain amount. A person who 
issues a blank cheque cannot afterwards be heard to say that he 
intended to draw it for a lesser umount. The liability is really not 
one of estoppel. A person signing and issuinga blank cheque 
gives authority to the person in whose favor it is issued to fill up 
any amount he likes and the banker paying such a cheque is really 
paying a genuine order of the customer and is not bound by any 
secret instructions which he may have given to the person in whose 
favor it has been issued. As Lord Watson observed in Scholjield v. 
Earl of Londesborough': “ Whoever signs a cheque or accepts a bill 
in blank end then puts it in circulation must necessarily intend that 
either the person to whom he gives it or some future holder shall fill 
up the blank which he has left.” This was apparently the reasoning 
of Park, J., ia Young v. Grote*. 

It is said that the case of Young v. Grote? is an illustration of the 
principle that“ where one of two inuocent parties must suffer by 
the acts of a third, he who has enabled such person to occasion the 
loss must sustainit.” This is in facta quotation from the judg- 
ment of Ashurst, J., in the leading case of Lickharrow v, Mason? 
and the passage has been often cited as Jaying down a familiar 
principle of law and has became almost classical on the subject. 
We need not now pause to consider whether this principle is only 
one of estoppel by assisted misrepresentation as Ewart puts it in 
his book on estoppel. Like most maxims of law which do not 
enable us to solve particular cases the principle does not really help 
us in a correct determination of the question. It is not easy to 
decide whether a person has enabled by his act to occasion a loss 





1. (1896) A. C. 514. 3. 4, Bing. 253; 8.0.29 R. R. 552. 


3. (1787) 1. R. B.485 8.0.18m. L.O. (10th Edn.) 674. See also Arnold V. 
Cheque Bank (1876) 10. P. D. 578 and Bobbett v. Pinkett, (1876) 1 Ex. D, 368, 
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to a third person. Accordingly we find in the subsequent cases an 
attempt is made to explain the meaning of these cases. The result 
of these cases according to Arnold v. Cheque Bank! is that the 
words “ enabling a person to occasion the loss” must be under- 
stood to mean by some act, conduct or defaultin the very transac- 
tion in question. 


In order that negligence may create a liability the negligence 
must be in the transaction itself and be the proximate cause 
of leading a third party into the mistake. As already said in order 
that negligence may create liability there must be a duty owing 
to somebody. In the absence of such duty no liability can arise. 
The duty is with reference to the transaction itself. This is appa- 
rently the meaning to be ascribed to Lord Heher M. R. when he 
says in Mayur, &., of Merchants of the Staple of England v. Bank 
of England? that Baron Parke distinguishes between negligence 
generally and that species of negligeuce which will entitle a party 
to claim relief on account thereof. There must be proximate con- 
nection between the loss and the act which is complained of asa 
breach of duty and as amounting to negligence. 


Of course when a cheque book is stolen and the customer’s sig- 
nature is forged toa cheque, a banker paying such a cheque is 
not entitled to charge the customer for the money so paid. If the 
customer has not voluntarily put into any one’s hands the means 
or part of the means for committing the crime (theft) he cannot 
be liable. The customer is not an insurer that no crime will be 
‘committed. Even where the customer has signed a blank cheque 
and has not issued it and it has beon stolen, the customer 
will not be liable to tle banker?. A forteort where the ous- 
tomer’s signature is a forgery, a banker paying such a cheque 
cannot be entitled to throw the liability on his customer‘. 
Where the indorsement on the back of the cheque is forged, 
the banker paying in ignorance of the forged indorsement 
was, prior to 16 & 17 Vict. Cap. 59, S. 19, obliged to bear 





1. (1876) 1C. P. D. 578. 

3. (1887) 31 Q. B. D. 160 (172.) 

8. Bagvendale v. Bennett (1878) 3 Q. B. D. 525. ` 
4. Smith v. Mercer, (1815) 6 Taunt 76: B. C. 16 R. B. 876. 
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the loss himself and the customer was not liable. But accord- 
ing to the above statute the banker paying in ignorance of the 
forged indorsement is entitled to charge it against the cus- 
tomer. This, however, only protects the banker paying. It does 
not protect the banker cashing the cheque with the indorse- 
ment forged.* Even where the banker paying is not entitled to 
charge the payment against his customer the latter may waive the 
banker’s wrong and sue the person who had received the money 
for money had and received’. 


Young v. Grote as has already been observed has been the 
subject of much criticism. So far as the liability of the customer 
upheld in this case was concerned various grounds of decision were 
suggested in some of the later cases. In Robarts v. Tucker®, after 
acceptance of a bill of exchange the indorsement was forged. The 
payment by the banker (acceptor) was held not to bind the drawer. 
With reference to this state of facts the Court observed: “The 
case of Young v. Grote* is very different from this. There the Court 
held that the cheque was drawn in so negligent a way as to facilitate 
the forgery and to exonerate the banker from liability to his customer 
for paying the amount. They, in truth, consider that he, as it 
were, gave authority to the party to fill up the cheqne in the 
way it was filled up. No objection is open as to the cheque in this 
case.” 


In Bank of Ireland v. Evans Trustees®, Park Baron in deliver- 
ing the unanimous judgments of the judges observed with reference 
to Young v. Grote! : “In that case it was held to have been the 
fault of the drawer that he misled the banker, on whom it was 
drawn, by want of proper caution in the mode of drawing the 
Cheque which admitted of easy interpolation and consequently, 
that the drawer having thus caused the banker to pay the forged 
cheque by his own neglect in the mode of drawing the cheque 
itself could not complain of the payment.” This of course reiterates 





r Robarts v. Tucker, (1851) 16 Q. B. 580: 8. C, 20 L. J. (Common Law) 270. 
The Guardians of Haltfax Union v. Wheelright, (1875) L. B. 10 Ex. 183; 
Glock Benas, (1874) L. B. 9 O. P. 513. 
3. Bobbett v. Pinkett, (1876) 1 Ex. D. 388. 
4. (1827) 4 Bing. 258 : 8. O. 29 R. B. 652. 
5. (1851) 16 Q. B. 560: S. O. 20 L. J. (Common Law) 270, 
6 (1855) 5 H. L. C. 389: 8. O. 10 Eng. Rep. 950. 
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the view that we have already referred to, viz., (1) that there is 
a duty on the part of the customer (as between the latter and his 
bankor) that he should take proper caution in filling the cheque, 
(2) that a breach of this duty is negligence such as will entitle 
the banker to claim compensation if the banker should suffer loss 
and the loss should be the proximate cause of this negligence or 
breach of duty. Lord Cranworth, however, put iton the ground 
of estoppel. He said that there must be either something that 
amounts to an estoppel or something that amounts to a ratification 
in order to make negligence a good answer. Nothing is said by 
Lord Brougham. 

With reference to this ground of estoppel we must observe 
as Bramwell, L. J., observed in Bazendale v: Bennett! that estoppels 
are odious and skould never be applied without a necessity 
for it. The same learned Judge observed in the above case: “It 
(the doctrine of estoppel) never can be applied except in cases 
where the person against whom it is used has so conducted himself 
either in what he has said or done or failed to say or do, that ho 
would, unless estopped, be saying something contrary to his former 
conductin what he had said or done or failed to say or do.” Before 
passing from this case we must state that the statement of Brett, 
L. J., that “the observations made by the Lords in the case of Bank of 
Ireland v. Evans’ Charity Trustess? have shaken Young v. Grote’ 
and Coles v. Bank of England* as authorities” is hardly justifiable 
at any rate as regards Young v. Grots’. Lord Brougham in the 
Bank of Ireland's case though referring to both cases says only of 
the case of Coles v. Bank of England as a doubtful decision. Lord 
Cranworth states as already observed the ground of decision 
in Young v. Grote® as one of estoppel and doubts the propriety of 
the decision on the facts. We have already said the decision is 
based. on other grounds than estoppel. f 

In Arnold v. The Cheque Bank® various reasons are stated for 
upholding the decision in Young v. Grote’. We have already 
stated the various reasons in discussing the other cases, and we need 
not therefore repeat them. The facts in Arnold v. The Cheque 
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Bank! were that plaintiffs who had to transmit 1,000£ to 
W. & Co., purchased a draft for that amount upon some London 
bankers which was payable to the order of piaintiffs on demand. 
They indorsed it specially to W. & Co., or order. It was stolen 
by a clerk of the plaintiffs, and he forged the indorsement and 
obtained the money from the London bankers. It was held that the 
plaintiffs were not guilty of negligence and were not estopped from 
shewing that the indorsement was forged. 

In Hz-parte Swan? Erle, C.J. and Keating, J. held that the 
doctrine laid down in Young v. Grote was applicable to deeds under - 
seal as well as to negotiable instruments. Williams and Willes, 
JJ., doubted the application of the doctrine to deeds. Upon 
appeal to the Court of Exchequer? there was again a difference 
of opinion, Polluck,O. B. and Wilde, B. held that the doctrine 
applied to deeds while Martin, B. and Channel, B. held that it did 
not so apply. When the matter was taken in error before the 
Courtof Exchequer Chamber‘ Mellor and Keating, JJ. held that 
the doctrine had extended application. Byles, J. dissented from this 
view, Cockburn, C. J. and Blackburn and Crompton, JJ. did not ex- 
press any view on the point. Walles, J. simply stated that he con- 
curred in the judgment of the majority of the Court. But this point 
need not be pursued further as foreign to our present inquiry. 

So far we have considered the rights as between banker and 
customer. In Young v. Grote tle question arose only as between 
the banker who paid the altered cheque and the customer. But if 
the banker should refuse to pay, different considerations will apply. 
We think that, with all deference to the remarks of the Judicial Com- 
mittee in Imperial Bank of Canada v. Bank of Hamilton’, Young v. 
Grote laid down thatthere was a duty on the part of a customer 
to his banker to guard against fraudulent alterations although there 
might be duty to the public on the part of a banker or customer 
to guard against such alterations and that the same is good 
law notwithstanding the trenchant criticism, by the Lords in 
Scholfield’s case®, If the banker should refuse to pay a 
cheque on the ground that it was fraudulently altered the 








1. (1876) 1 O. P. D. 578. 
2. (1860) 7 0. B. N. S. S. 429 : S. 0. 39 L. J. N 8. (0. P.) p. 113. 

3. (1862) 31 L. J. N. S. Exch. 425. 

4. (isss? 3 H. &C. 175: S. C. 33 L. J. Exoh. 973. 
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innocent holder for value had no remedy against the banker. 
He can found no title upon a forgery. O£ course the banker dis- 
honors at his peril. But if heisright andthe forgery isa fact 
why should a holder who can only claim title through a forgery be 
entitled to recover against the banker. Of course the banker may 
by reason of his conduct in relation specifically tothe holder or 
some oue through whom the latter may claim may be estopped. 
But such estoppel is a special matter. It has nothing whatever to do 
with the doctrine laid down in Young v. Grote. So also where the 
-banker has paid the cheque the customer will be entitled on proof 
of the forgery to recover from the person who cashed the cheque 
and whose title rests upon a forgery. In Imperial Bank of Canada 
v. Bank of Hamilton’ the bankers paid the cheque not knowing 
it to be a forgery and wanted to recover the amount from the person 
by whom it was cashed. It was held they were entitled to recover. 
The bankers certified the cheque drawn by the customer, and if the 
effect of certification was to convert the cheque intoa bill of 
exchange, then the fraudulent alteration of the cheque by the 
customer after certification would entitle the banker to refuse to 
pay the cheque although the condition of the cheque afforded 
opportunity for the alteration. In fact the case would then be on 
all fours with that of Scholfield v. Earl of Londesborough®. But 
if the certification had not that effect, then the banker was under 
no duty to the outside world to guard against fraudulent altera- 
tions and will not be liable to pay the amount of the cheque as 
altered. He is only liable to pay if he has funds of the customer, 
but this is only a liability owing to the customer. If the banker 
refuses to pay having funds of the customer, he is not liable to 
the indorsee of the cheque. He is only liable to the 
customer. Where having no funds to pay he refuses to pay a 
cheque fraudulently altered by the customer after certification he 
is not liable to the customer ; much less does he become liable to 
persons claiming under the customer. The Privy Council were, 
therefore, quite right in saying that the Bank was entitled to sue 
for the recovery of moneys paid under the fraudulent cheque. 
No doubt when the alteration was not made by the drawer but was 
made in fraud of his rights, upon payment by the banker who would 








1. (1908) A. O. 49 (64). 3. (1806)-A. Q. 514. | 
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be justified by the decision in Young v. Grote! the customer 
(drawer) would be entitled to recover. 


Taking the case of a bill of exchange we have after some 
fluctuations of opinion, the high authority of the House of Lords 
that the doctrine laid down in Young v. Grote was only con- 
fined as between persons who stood in the relation of mandant 
and mandatory and that the acceptor of a bill of exchange was 
not under a duty to take precantions against frandulent alter- 
ations in the bill after acceptance.* Of course if he accepts 
@ bill in blank that implies an authority to the person getting 
the acceptance to fill up any amount which may be covered by the 
stamp and the acceptor cannot be heard to say that the other person 
exceeded his authority infact. Where the amount in words in the 
body of the bill is left blank but the figures in the margin are filled 
up and the bill so accepted is handed over to the drawer who alters 
the margin to a higher figure and fille up the blank in accordance 
therewith the same principle holds good and the acceptor must pay 
the larger amount. Where there isan acceptance in blank and a bill 
is negotiated and comes into the hands of a bona fide indorsee for 
value no evidence will be admissible to show that the drawing or 
indorsement is a forgery.* 


So far as the Indian Law is concerned the matter is dealt with 
in Ss. 58, 85, 88, 89, 120, 121, and 122 of the Negotiable Instru- 
ments Act (XXVI of 1881). When a negotiable instrument is 
forged, t.¢.,where the maker’s name is forged, the person whosename 
is forged will not be liable.* A banker paying such an instrument, 
cannot charge the amountagainst his customer. Where the drawer’s 
name is forged the person who accepts the bill in ignorance of the 
forgery is allowed under 8.117 of the Indian Evidence Act to set 
up that the drawer’s signature is a forgery. Under S. 1¥1 of the 
Negotiable Instruments Act he is not permitted to deny the pay ee’s 
capacity at the date of the note or bill to indorse the same. This 
latter section does not affect his right to deny the signature of the 
payee on the indorsement: But in the case of a cheque it is 
enacted in 8. 85 that the drawee is discharged by payment in due 














. (1827)4 Bing. 253: §. 0. 29 R. R. 552. 
Scholfield v. Karl of Londesborough, (1896) A. O. 514. 
Garrad v. Lewts, 10 Q. B. D. 80. See 8. 18 of the Indian Act. 
London & S. W. Bank v. Wentworth, anae Ex. D. 98 (105), 
Bhagwan Dass v. Greet, (1903) I. L., R. 31 0. 249. 
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course where the cheque is payable to order and purports to be 
endorsed hy or on behalf of the payee. This of course will not 
entitle a person under a forged indorsement to retain money receiv- 
ed by him from the drawee unless he is, cr claims under a person 
who is, a holder in due course (See S. 58). 

In the case of a fraudulent alteration S. 89 of the Negotiable 
Instruments Act enacts a doctrine apparently wider than that 
enunciated in Young v. Grote’. According to that case where 
negligence of the customer led to the fraudulent alteration a ban- 
ker paying such instrument would be protected. But according to 
the Indian Act if the alteration is not apparent a person or banker 
liable to pay and paying such altered instrument according to the 
apparent tenor thereof is discharged from all liability and the pay- 
ment shall not be questioned by reason of the instrament having 
been altered. The question of negligence is irrelevant ac- 
cording to the Indian Act. The case of Bhagwan Das v. Creet? is 
not one of bankerand customer. There can, therefore, be no reason 
in that case for applying the principle of Young v. Grote!. In the 
Calcutta case the question was whether a holder could make a per- 
son whose signature was forged to a hundiliable upon such forged 
hund'. There could not be any doubt that such person was not 
liable. 

Whether negligence is a ground for fixing a person with liability 
in the case of these negotiable instruments has not been dealt 
with in any section of the Negotiable Instruments Act. Of course 
negligence amounting to an estoppel is dealt with in the Evidence 
Act. But such estoppel does not give rise to a cause of action. 
It only prevents a person from proving that the state of facts was 
otherwise than he has made it appear by reason of his negligent 
conduct. j 

Whether negligence not amounting to estoppel will affect the 
person guilty of negligence with liability even after Act XXV1 of 
1881 has not been raised in any Indian Case, It was assumed in 
Bhagwan Das v. Creet? that negligence would affect a person with 
liability in the case of Negotiable Instruments. The same thing was 
assumed in Bhuputram v. Hari Péncoach® where, however, it was 
held that the negligence which affected a person with liabihty must 
be the proximate caase of causing injury to the party who sought 
to enforce the liability. 
1, (1827) á Bing. 353, 2. (1903) I. L. R. 81 0. 249. & 50.W.N. 318, 
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NOTES OF INDIAN CASES. 


Veerabadran Chetty v. Nataraja Desikar I. L. R.28 M, 
28 :—We are unable to agree with the conclusion arrived at by the 
learned judges in this case. The Subordinate Judge declined to 
issue a commision to a witness on the ground that he was neither 
ill nor exempt from personal attendance. Mr. Justice Boddam in 
revision under 8. 622 cancelled this order. “We are unable to see on 
what ground. ‘lhe Code gave no authority to the Sub-Judge to 
issue the commision and this view was upheld as correct by the 
judges who heard the appeal under the Lettars Patent. It follows 
that Mr. Justice Boddam’s order in revision cancelling the Sub- 
Judge’s refusal to issue the commision is wrong. But, on appeal 
SubrahmaniyaAstyar and Sankaran Nair JJ.upheld it on the ground 
that the Sub-Judge was not bound to issue a summons to the 
witness for his examination, That was no doubt so. But 
we tail to see how that was a ground for interfering with the 
Sub-J udge’s refusa] to issue a commission. Theissuing of a summons 
for a witness may be within the discretion of the Sub-Judge. But 
that isa discretion to be exercised by him in the circumstances of the 
case but not by the High Court in revision on his behalf. We 
fancy no revision lies against the issue of a summons to & witness 
however erroneously the power of issuing the summons might have 
been exercised. 


There was another question as regards the competency of an 
appeal under the Letters Patent against an order of a single Judge 
cancelling the refusal of a commission to examine a witness. We 
confess we are confounded by the bewildering variety of pronounce- 
ments on what constitutes a judgment under clause 15 of the Letters 
Patent. We are told that an order staying execution is not a judg- 
ment. Butan order for security for costs is. An order refus- 
ing interference in revision is not a judgment. But an order 
cancelling the refusal of a commission is. Surely it is time that some 
resl guidance was given to the practising lawyer on what constitutes 
a judgment, or if that be impossible the legislature may condescend 
to explain the same. 
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Maharajah of Jeypore v. Gunupuram Deenabhandu Patnick 
I. L. R., 28 M. 42:—This is in some ways a remarkable case 
and illustrates the absurdity of retaining a special jurisdiction 
in respect of places known as the Agency Tracts. In an appeal to 
the Governor-in-Council under Rules framed by virtue of the autho- 
rity conferred by Act XXIV of 1839 that body constituted as the 
appellate forum at first declined to hear the party in person or by 
his Vakil. When they were told that they were a judicial body 
and were, therefore, bound to hear they turned round and said they 
would no doubt hear but decide the case according to their sweet 
will and pleasure. They said: “The obvious conclusion is that the 
Governor shall apply to each (case) the principles of equitable 
jurispradence and these only so far as political expediency permits”. 
For they proceed to explain “In these wild tracts the absolute 
rights of the individual as evolved by civilised communities are of 
small consequence compared with the maintenance of peace and 
order that make for social progress”. This is paternal Govern- 
ment indeed with a vengeance. It means Hindu Law need not be 
administered to Hindus as regards their rights of succession nor 
Muhammadan Law to Muhammadans. The law of limitation shall 
not be enforced though the Statute of Limitation applies because it 
may beinconvement todo so. We wonder that His Excellency 
the Governor-in-Council did not realise these obvious deductions. 
The Judicial Committee had again to tell them that even the 
Agency Tracts must have a reign of law and not of individual 
caprice however benevolent. 


In this cases judgment of the District Courtof Vizagapatam 
was argued to be a nullity because that Court had no local jurisdic- 
tion'in the Agency Tractsand a fresh suit on the same cause of 
action was instituted in the Agent’s Court. The PrivyCouncil without 
discussion appear to assume the correctness of the decision of the 
Madras High Court that the High Court had no jurisdiction to 
transfer a suit from the Agent’s Court to the District Court and 
that the decision of the District Court after such transfer was with- 
out jurisdiction. Both were points of very considerable difficulty, 
Their Lordships proceed to lay down the rule that a judgment 
passed without jurisdiction cannot have the force of res-judicata 
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Govinda Pilla v. Thayammal.—I. L. R. 28 M. 57. This case 
raises a difficulty which we fear has not been properly realised. 
The Article of the Limitation Act under which a person other than 
& presumptive reversioner who may sue to set aside an alienation 
by a Hindn widow falls is Art. 120 and time runs under that Arti- 
cle from the date when the right to sue accrues, Assuming that a 
remoter reversioner may sue, when does his right accrue? There is 
no doubt that one contingent reversioner does not represent another 

l contingent reversioner. Each, therefore, has an independent right of 
action if at all. Ifthe remoter reversioner’s right of action is de- 
pendent upon the collusion of the nearer reversioner with the alienor 
or his having precluded himself from suing by consent or by limi- 
tation, the starting point of limitation for the remoter reversioner 
is a shifting one. This must give rise to great inconvenience, We 
do not think it was ever intended that a suit to set aside the alie- 
nation of a widow should be maintainable thirty or fifty years after 
by any child that may comeinto existence long after the alienation. 
Tf is true that the Court may, in the exercise of its discretion, re- 
fuse a declaration in favour of a remoter reversioner. But to give 
the right of action to the remoter reversioner in one breath and to 
take it away in another under the guise of discretion seems unsatis- 
factory notwithstanding the dictum of the Privy Council in Rant 
Anund Koer v. The Court of Wards!. It seems more satis- 
factory to hold that the remoter reversioner has no right 
of action at all excepting in the case of a male reversioner entitled 
after an intervening female. But assuming that the dictum of the 
Judicial Committee should be given effect to, it does not seem to us 
to follow that a person not in being at the date of the alienation 
and who is not the presumptive reversioner should have a right of 
action at all to set aside the alienation, This does not of course in- 
terfere with the right of the actual reversioner to sue for posses. 
giou under Art, 141. 

It is not easy to understand the judgment of Davies J. The 
judgment in the suit of one reversioner is not res-jygicata for or 
against the actual reversioner suing for possession. Noris it easy 
to see how. it is evidence. As for the depositions of witnesses taken 
in the first suit they cannot be used in evidence either in the suit 
of a reversioner entitled to possession. Under these circumstaanes, 

Po L L i, 8 L-A i4 
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it is difficult to see what his Lordship means by perpetuation of 
testimony. 


Shivabasava v. Sangappa.—ti. L. R., 29 B. 1:—The Privy 
Council here lay down two important points in connection with 
procedure in second appeals. The first point is that in second 
appeal the High Court can interfere with the decree of the Lower 
Appellate Court if there is no evidence to support the findings 
upon which the decree is based. Apparently the Privy Council do 
not consider under which head of 8. 584, ©. P. C., the case will 
come but simply follow an earlier decision of theirs Anangaman- 
jari y. Tripoora Soondari+, Where there is no evidence to support 
the decision is it contrary to some specified law? Apparently i¢ 
must now be taken that itis. The second point is that where 
the Lower Appellate Court disposes of a suit upon a case not raised 
by the parties and the evidence has not been directed to such 
case there isa substantial error or defect of procedure within the 
meaning of clause (c) S. 584, C. P. C., and the High Court may 
interfere with the decision in second appeal. 


Satyabhamabai v. Ganesh Balkrishna.—I. L. R., 29 B. 
18 :—An order allowing a plaintiff to withdraw his suit is a 
decree and is appealable if the effect of the order is to set aside 
a decree obtained by all or some of the defendants. 8. 378, 
C. P. C., cannot apply after a compromise between the plaintiff 
and the defendants under which the defendants acquire certain 
rights. §. 875, O. P. C., has application. Of course if one of the 
terms of the compromise is that the plaintiff should withdraw 
his suit then it may be different. If the compromise affects only 
the rights of some of the defendants, no withdrawal can be made 
80 as to prejudice those rights. As against those defendants the 
suit cannot be withdrawn. 


Motichand v. Sagun—I. L. R., 29 B. 46:--Where a certain 
person executes an usufructuary mortgage as security for'a 
debt to be advanced and only a portion is paid by the mort- 
gagee if it is the fault of the mortgagor as where he refuses to 
receive the balance the mortgage is not affected and the mortgagee 
is entitled to rely on the mortgage-deed. So far there is no 


a ~ OA. (1887) Ls Be 14 LA, 10L 
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difficulty and apparently the decision in this case does not go 
beyond this, But if it is the fault of the mortgagee that the 
sum is not advanced, different considerations will arise and we do 
not think it follows as a matter of course as apparently suggested 
by the learned judges in this case that the mortgagee is entitled 
to hold the land as security for so much as has been paid by him. 
Whether the mortgagor is entitled to recover the money unpaid 
or damages for non-payment is a difficult question. This cannot 
be solved withont considering whether the cases which hold that 
no suit will lie for the specific performance of a loan’ or for 
damages for non-performance thereof? are distinguishable. Appa- 
rently, according to illustration 3 to Clause (a) of S, 21 of the 
Specific Relief Act, no distinction ought to be drawn between the 
case of a mere contract and & conveyance in such cases. 


Bachoo Harkisondas v. Mankorebai.—I. L. R, 29 B. 5! :— 
The ingenuity of counsel in this case was able to devise 
argoments for the contention that even where a widow might have 
her husband’s authority to adopt a boy she must get the consent 
of her husband's sapinda upon whom the property had devolved 
by survivorship. The argument proceeds upon the fallacy that 
sapindas’ assent is something independent of the husband’s autho- 
rity. Sapinda’s consent would only be necessary in the absence 
of the husband’s authority. But apart from this the decision of 
the Privy Counci) in the Berhampore case is a complete answer to 
the contention and the learned judges of the High Court in the 
case under discussion rightly point ont that the fact that the 
Privy Council decision was one affecting au impartible estate is 
no reason for not applying it to the case on hand. 


The decision on the other point, vts., whether a gift to a 
daughter of certain Government promissory notes by a father was 
valid as against his undivided nephew who was at the time not 
born but in gremio matria is, however, not very satisfactory. 
We should have wished that some general principle was laid 
down and in this respect we would prefer the decision of 
Mr. Justice Russell to that of the learned Chief Justice, The 





1. Ashton v, Corrijan, L. R. 18 Eq. 76; Sichel v. Mosenthal, 8 Jur. N. S: 375; 
Hogere v- Challis, 27 Beav. 175; Larios v. Bonang, L. R. 5 P. C. 846; Western Wagon 
Co., v. West, (1892) 1 Ch. 271; South African Territories v. Wallington, (1898) A. O. 
309, See also Fry on specifi © performance. 
2. But see ill (n) to 8. 78 of the Indian Contract Act. 
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latter hedges his decision with so many limitations that we 
are afraid it may not be of use as gniding other cases. Nor do 
we quite appreciate the force of one of his limitations that the 
father was the only living person entitled to the estate. His 
brothers widow was enceinte and gave birth to the plaintiff. 
Though the birth was subsequent to the date of the gift he .must 
be deemed to have been in existence at that date! and if a father 
who was also the manager of a joint family was not entitled to 
make a gift “ through affection” the plaintiff would be entitled to 
question the same. We hope Courts will be inclined to the view 
that a gift to a daughter by the managing member of a joint 
Hindu family will not be invalid provided such gift does not 
exceed the limits of propriety or is reasonable under the circum- 
stances. The question whether such giftshould go out of the entire 
joint estate or should go out of the share which the donor would 
be entitled to if a partition were made was left open in this case. 


Basappa v. Rayava.—I. L. R., 29 B. 91:—The Full Bench 
apparently sat to reconsider the decision in Chamar Haru v. 
Kashi*. It has been settled by the decisions of all the High Oourts 
that a widow in whom her son’s estate has vested is divested of the 
rights in such estate upon her remarriage’. She is according to the 
Hindu Law which is recognised in the Hindu Widows Remarriage 
Act civilly dead to her first husband’s family. But strangely 
enough Courts have held if the remarriage takes place first and 
then the son dies the remarried widow is not debarred from suc- 
ceeding to the son’s estate although even here it must be observed 
that the Allahabad High Court makes an exceptiom-in the case of 
widows whose remarriage is permitted by the custom of the caste, 
No doubt as the Lord Chancellor observed in Quinn v. Leatham*, 
law is not aways logical. But why such construction should be 
placed upon the statute (Act XV of 1856) it is difficult to under- 
stand. The Full Bench in the case under notice bases its decision 
upon the ground that it was a rule of property established as far 
back as 1868 in Akora v. Boreani®. But this decision was passed by 
the Calcutta High Court and there was no decision in Bombay until 
1902 affirming the Calcutta decision. On the contrary there were 





1, Mayne para 842 pp. 846-87. 

2, (1902) I. L. R., 36 B. 388. 

3. Vithw v. Govinda, (1896) I. L. B., 22 B. $21 ai e cases cited therein. 
4 (1901) A. O. 495. 2B. L R., 199. 
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dicta contrary to the above view in Re Omkar? which was referred 
to with approval in Panchappa v. Sanganbasawa* although 
the point was not necessary for the decision. No doabt the Calcutta 
ruling was affirmed in Chamar Haru v. Kasht*, but this was 
recent and was the subject of review in the case under notice, 
Under these circumstances it is regrettable to find the Full Bench 
not stating their own view of the construction of the Act. The 
Madras High Vourt, it would seem, has also recently followed the 
Calcutta ruling. The view that the widow is entitled to succeed 
to her first husband’s family is certainly contrary to the Hindu 
Law anditis admitted that even the legislature did not intend 
this in passing Act XV of 1856 (See per Jackson J.in Akora v. 
Boreant)+. Surely the Indian Legistature which fights shy of 
legislation in matters of Hindu Law and which certainly does not 
readily undertake legislation so as to alter the rules of Hindu Law 
ought to rectify the enactment in S. 5 of Act XV of 1856 so as to 
make itin harmony with the Hindu Law. 

Bai Meherbai v. Maganchand.—I. L. R., 29 B. 96 :--We 
must call the attention of Courts to the remarks made by the 
learned Judges at the end of the judgment in this case. On 
the death of a debtor no unsecured creditor is entitled to priority 
and the assets must be distrtibuted rateably among all the credi- 
tors. The creditor is entitled to bring an administration action 
and if he brings an action for the recovery of his debt, the plaintiff 
(creditor) may be allowed to amend his plaint and the action may 
be treated as an administration action. But if the creditor is not 
willing to take this course and to amend his plaint he will not be 
entitled to a decree for the recovery of his money from the assets 
The decree that he will be entitled to is one declaring that the debt 
is due and that the same may be satisfied in due course of adminis- 
tration and uot otherwise. But if a different decree is passed 
against the administrator, ¢. e., when the decree is that the adminis- 
trator should pay the debt ont of the assets and the administrator 
sells an estate forming the assets of the intestate to the credi- 
tor such sale will not be invalid on the mere ground that the assets 
were insufficient to pay all the debts and the creditor received more 
than what he will be entitled to on a rateable distribution of the 
assets, 


1. P.J. for 1883, p. 280. 3. (1904) I. L. R., 26 B. 388, 
2. I. L. R, 24 B. 89, at p. 93, p SRL Ries” 
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SUMMARY OF RECENT CASES. 


In ro Fitz, George Exparte Robson [1905], 1 K. B. 462. 


Principal and Surety—Principal discharged by operation of law— 
Company wound up and dissolued—Discharge of surety. 


Where a principal debtor is discharged by operation of law as 
where a Limited Company is wound up and dissolved the surety 
will not be discharged from his obligation. 





In re Eastgate Heparte Ward [1905], 1 K. B. 465. 


Goods obtatned on false credit—Vendor’s right to disafirm Bank- 
ruptcy of buyer, effect of. 

Where the buyer buys goods on false pretences i. e, not 
intending at the time to pay for them, the vendor on discovery of 
rhe fraud is entitled within a reasonable time to disaffirm the sale 
and retake possession of the goods. 


This right can be exercised even as against the trustee in bank- 
ruptcy of the buyer. 





Hargroves Aronson & Oo. v. Hartopp [1905], 1 K. B. 472. 


Negligence—Duty of landlord to keep premises in his possesaton in 
good order—Injury to tenant. 


The defendants were owners of a building. The plaintiffs 
were tenants of a portion of that building. The roof, the gutter, 
rain-water pipes &c., were retained by the defendants and were 
under their control, The rain-water became stopped up. Notice 
of this stoppage was given by the plaintiffs to the defendants who, 
_however, neglected to have the gutter cleared out in consequence 
of which the plaintiffs suffered damage. 


Held, (1) that the gutter being under the control of the defend- 
ants the latter were under a duty to take reasonable 
care that it was not in a condition to cause damage 

_ to, plaintiffs. 
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(2) that the defendants having failed to discharge this 
duty were liable to the plaintiffs for the damage 
caused thereby. 


and (8) that a person who maintains an artificial thing like 
a gutter used for the very purpose of carrying off 
the rain-water from the roof, in an improper condi- 
tion even after notice. is guilty of an act of com- 
mission and is undera duty to take care that as a 
result of that act no damage happened to the occup- 
ants of the house, 


Carstairs v. Taylor referred to. 





Barratt v. Kearns [1905], 1 K. B. 504. 


Judicial procesdings—Absolute privilege—Inquiry by trtbunal— 
Similar attributes as a court of justice. 


There is an absolute immunity from liability to an action in 
respect of statements made in the course of proceedings before a 
Court of Justice, whether by Judge, counsel or witnesses. 


The above rule is founded on public policy. 


The immunity applies wherever there is an authorized inquiry 
which, though not before a Court of Justice is before a tribunal 
having similar attributes. 


An ecclesiastical inquiry authorized by statute before commis- 
sioners whose duty it is to hear evidence and to report on the 
matter referred to them is within the above rule. 


Where a person is authorized by statute to appoint a commis- 
sion to inquire into a certain matter and make report thereon and 
a commission conforming on the face of it with the statutory 
provisions applicable to such a commission is appointed, the prirci- 
ple “ Omnia presumuntur rite esse acta” is applicable and it is for 
the person who raises an objection to the constitution of the 
commission to support his objection by evidence. 





1, L.R. 6 Ex, 217. 
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Hemmings v. Sceptre Life Association, Limited 
[1905], 1 Ch. 365. 


Life—Insurance—Declarution—Mistake as to age—Premiums 
accepted after knowledge—Validtty of policy. 


Where a policy of life insurance granted upon the basis of 
a proposal concluding with a declaration that the answers given 
therein were true to the best of the proposer’s knowledge and belief 
and the proposal and the declaration were msde the basis of the 
contract and the assured made a mistake as to her age. 


` Held, (1) that the declaration was to be read with the policy ; 


(2) that a “proviso in the policy for avoidance of the 
same and forfeiture of the premia in the event 
of the policy having been obtained by wilful 
misrepresentation will not entitle the Insurance 
Company to avoid the policy for a mere mistake ; 


(8) that upon the discovery of the policy the Company 
might have declined to continue the policy upon 
returning the premia paid; 


(4) that acceptance of premia after knowledge of facts 
will amount to an affirmation of the contract (or 
the original policy). 





Page v. Page [1905], 1 Ch. 371, 


Power of appointment, exerctse in favor of niece’s future husband— 
Perpetuity. 


A gift of a life interest to the person who may marry the 
testator’s niece and of the remainder to such children of such 
marriage as will survive the parents is, so far as the gift to the 
class may be concerned, void for perpetuity as the class is not 
necessarily ascertainable within a life or lives in being and twenty- 
one years afterwards. 


A power given to a female to appoint to the husband she may 
maity is on the exercise of the power in favor of such husband 


invalid. 
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Restrictive covenanis—Enforceabilety against third parties — Run- 
ning wth land, meaning of —Purchaser for value without notice 
—Nature of plea. 


Covenants restricting the enjoyment of land, except of course 
as between the contracting parties and those privy to the contract, 
are not enforceable by unything in the nature of action or suit 
founded on contract. 


Such nctions and suits alike depend on privity of contract, 
and no possession of the land coupled with notice of the covenants 
can avail to create such privity. 


Where the covenant is negative so as to restrict the mode of 
use and enjoyment of the land, then an equity is attached to the 
property and the covenant annexed runs with it. 


This equity though created by contract cannot be sued on 
as such but is analogous to an equitable charge on real estate. 


Effect is given to the negative covenant by means of the land 
itself and there is no personal liability on the owner of the land 
for the time as there is no contract on which he can be sued in 
contract. 


This equity is created and exists independently of notice and 
no question of binding the defendants’ conscience ariscs until he 
sets up the legal estate. 


The effect of S. 84 of the statute of Limitations is to extin- 
guish the title of the dispossessed owner and not to transfer it to 
the statutory owner. 


If a trespasser acquires a statutory title to land over which 
rights of way and similar easements exist he cannot plead the 
statute of limitations to persons seeking to enforce them but must 


show extinguishment by abandonment or otherwise hike, any other 
land owner. 


A purchaser is bound to inquire into the title to the land 
offered to him by his vendor and will be affected with notice of all 
that he would have ascertained if he had made proper inquiries, 
whether his’ abstention from jnquity J is due to oy waiver 
or waiver under contract. i a 
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The plea of purchaser for value without notice is a single 
plea to be proved by the person pleading it and is not to be 
regarded as a plea of purchaser for value to be met by a reply 
of notice. 

The statutory title is due to the demerits of the owner who 
was careless enough to allow himself to Le dispossessed for 12 
years and not to any merits of the trespasser who was a mere wrong 
doer up to the last day of the 12 years. The latter_is entitled to 
what the statute gives him but no more. 


Beattie v. Hulse [1905], 1 Ch. 406. 





Trade fiatures—Things affized hy tenant for life—Right of remaind- 
erman. 
The maxim of the law is quidquid plantatur solo solo cedit. 


An exception to the maxim is in the case of trade fixtures. 
In such a caso the tenant is at liberty to remove tho fixtures during 
his term and in doing so he does not remove anything which is 
part of the land demised (or he only removes vhattels which have 
not become part of the land demised). 


The same principles apply as between tenants for life and 
remainderman. ‘The question in such cases is, not what is the 
nature of the attachment to the soil, but what, having regard to 
all the facts of the case, must have been the intention of the tenant 


for life. 


emaema 


Ainsworth v. Wilding [1905], 1 Ch. 485. 
Mortgage— When rests muy be ordered against mortgagee. 


A mortgagor is not entitled as against a mortgagee in ‘posses- 
sion against whom a redemption decree has been obtained to have 
rests made in account of rents and profits although there may 
have been sales of the mortgaged property from time to time. 


Sitwell v. Londesborough [1905], 1 Ch. 460. 
Right to damage surface. 





A right to damage the surface, however the damage is caused, 
is a right which is grantable at law. 
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Hill v. Fearis [1905], 1 Ch. 466. 
Parinership—Stockbroker’s business—Goodwtil— Account. 


The goodwill of a stockbroker’s business may be a valuable 
asset of the partnership and the partners are entitled to have the 
goodwill sold and the proceeds accounted for upon winding up. 





JOTTINGS AND CUTTINGS. 


The Farwell Banquest to Mr. Choate :—Mr. Choate, who is 
about to retire from the office of American Ambassador, which he 
has filled with distinction during the past six years, was entertained 
at a farewell banquet by the Bench and Har in Lincoln’s Inn Hall 
on April 14. The Lord Chancellor presided, and the company 
numbered nearly 800. 


The company assembled iu the Library, from which Lord 
Halsbury led Mr. Choate to the Hall, followed by the judges and 
the members of the Bar, who had come to pay honour to the 
American Ambassedor. The Hall, the largest of the Hulls of the 
four Inns, presented a most brilliant appearance. Mr. Choate, who 
sat on the right of the Lord Chancellor, had Lord Macnaghten for 
his other neighbour. The seat on the left of Lord Halsbury was 
occupied by Lord Knutsford, next to whom sat Lord Landaff. 
From the gallery above the screen a large number of ladies, includ- 
ing Mrs. and Miss Choate, listened to the speeches. The menu- 
card was illuminated with the Union Jack and the Stars and 
Stripes, a laurel wreath aniting them. i 


The Lord Uhancellor proposed ‘The King’ and afterwards 
‘The President of the United States. The first toast he gave 
formally ; to the second he added, ‘ the great magistrate of'a great 
nation.’ 


The Lord Chancellor’s Speech:—The Lord Chancellor, in 
proposing ‘ His Excellency the American Ambassador,’ said: My 
Lords and Gentlemen,—If I do not address the observations I have 
to make to our distinguished guest, you will probably understand 
the reason} because I rise for the purpose of proposing his health 
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But before I do so I should like to congratulate him and ourselves 
upon what I think is a somewhat unique assembly of our great 
profession. Ido not thing I have ever seen so many together. 
I think almost all the judges of the High Court of this country are 
represented here, or are here themselves to do honour to our 
distinguished guest (Cheers.) And before I say any-more upon 
that subject I should like to say that I hold in my hand the names 
of some thirty or forty gentlemen who express their great regret at 
their inability to attend this great company in order, as I have 
said, to do honour to our distingnished guest. I will not detain 
you by naming them all, but I think 1 ought to mention my noble 
friend Lord Ashbourne, my noble friend Lord Dunedin, Mr. 
Alfred Lyttelton, Mr. John Morley, the Speaker of the House of 
Commons, Mr. Justice Darling, Mr. Justice Bucknill, Mr. County 
Court Judge Bompas, and Mr. County Court Judge Bowen Row- 
landse My lords and gentlemen, there are a number of. other 
distinguished persons, but I think it would be unreasonable to 
detain you by reading the names through. I feel that I ought not 
to proceed with what I have to say without comparing in my 
recollection what has happened on two distinguished occasions— 
the banquet to M. Berryer and the banquet to Mr. Benjamin, both 
of them very important, and tomy mind epoch-making occasions ; 
but on neither of those occasions, on both of which I myself was 
present, was I present at such a meeting as this) (Cheers.) Those 
distinguished persons were, as we all know, persons to whom we 
should be very delighted to pay any tribute; but I think itis a 
remarkable circumstance, and I think there is no harm in mention- 
ing it, that T have never seen anything like the unanimity and the 
uumbers which have gathered to-night around his Excellency. 
(Cheers.) I confess I have some difficulty in expressing all I feel 
upon this subject, because I think we are here as representing a 
great profession, and although we recognise and honour our guest 
as a momber of that profession, I am not quite certtin we are all so 
familiar with him in that capacity as we are in the capacity of 
another and perhaps a more important one. 


Mr. Choate as an Advocate:—But he is not a mere carpet 
knight in the profession. I think he has been—I hope he will 
forgive me for mentioning it--a member of the professiorf since 1855, 
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(Cheers.} I-do not like to add, but I am afraid I must in truth 
that he is my junior. (Laughter.) But he has Leen—apart from 
the great part that he has played in tho interests of the nation 
which he has represented, and in the interests of onur own—for a 
long time engaged in the practice, the actus] and real practice of 
the profession. Of course litigation is to some extent local, and 
one does not know quite, from the slight distance that separates 
the two countries, all that goes on in that respect; but two or 
three of his great forensic efforts have reached this country. I 
dare say some of you may learn from me for the first time that he 
was a victorious advocate in the great Cesnola case, where the 
rights of one of the museums were attacked, and were successfully 
vindicated by him—and what may be, perhaps, of more interest to 
the profession, it lasted ninety ‚deys, if I recollect rightly, 
(Langhter.) Then I remember there was one of those great con- 
troversies which will arise in which he felt that his client had been 
ill-used. An attack was made upon a distinguished member of the 
army and he was condemned. After sixteen years’ unabated toil 
our distinguished guest was able to vindicate the honour of his 
client, and to restore him to his position and to the respect of his 
fellow-countrymen. (Cheers.) There was another instantce—I will 
not go through the great number of forensic victories which he has 
achieved—in which he was enabled to establish by the Supreme 
Court—some of us wish that we had such a Court in this country — 
that the Congress was unable to establish an income-tax contrary to 
the rights of the Constitution. (Cheers and laughter.) Unfortu- 
nately we have no sach Court; but my distinguished friend 
established his proposition there, and that income-tax was not 
exacted. But, of course, we are much more familiar with him in 
his position as Ambassador of a great and friendly country— 
Cheers—although, as I have said, we ought not to forget what his 
position is in the profession, the great profession to which he 
belongs, andw hich, I think, he is not ashamed of to-day: (Cheers.) 
Tt is a great example, I think. that we may all be proud of to see 
how much the bLu-iness of the world is conducted by those who 
belong to our pro ession, not only in this country, and not only in 
his country, but if we iook abroad we find— well, I do not want to 
put it too high—that the great intelligence of the various countries 
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exhibits itself among those who are devoted to the profession of 
the law, (Laughter.) 

An Ambassadors Duvies.—-But, in truth, an Ambassador’s 
position is one which requires something more than mere know- 
ledge of the law. A man, to fill the position of an Ambassador, 
must be a statesman as well as a lawyer—ay,and Ithink I may 
say he must be something more thin a statesman to be a successful 
Ambassador, to he an Ambassador who will fulfil the highest 
function which one country authorising its emi-sary to go to another ` 
can expect, to develop its views and to uphold its rights. ‘Ihere 
is, I think, some prejudice, if I may say, so, against the profession 
of diplomacy- I think it has arisen partly from the fact that 
diplomacy is not supposed always to be straightforward. Occasio- 
nally it is supposed to be the reverse. (Laughter.) But a real 
statesman will recognise that diplomacy has passed through various 
forms. I think there is a most interesting passage in a great 
French statesman’s view of what diplomacy is and how it has 
gone through various phases. It was force, and if you did not do 
what was required by one side the resource was war. And then, 
as that statesman says, Louis XI. inaugurated a new era, in which 
by what was delicately called ‘ adroit negotiation’ you deceived 
your adversary ; and he points out that force and duplicity are 
neither of them things upon which one wonld like to base national 
relations. But he sdds with the modern system has occurred a 
greater revolution than that from'force to fraud—open publicity in 
the place of secret deceit and the recognition of the fact of justice 
in the place of egotism. These are principles which we can recog- 
nise, and inthe abstract it is very easy to talk of them as Leing 
what we should naturally do, and what we do; but I am afraid 
human passions and human prejudices occasionally pervert our 
views of what is either publicity or justice. Now I think I may say 
of my distinguished friend that heis an apostle of the latter descrip-, 
tion, and that he considers publicity and openness perfectly consis- 
tent with the determination to maintain his nation’s rights. 
(Cheers.) Iam bound to say, when oue considers what is the 
responsibility and what the difficulty of the Ambassadors task, 
that it is no light praise to say that by universal acclamation his 
Excellency has shown that he has formed the best type of an. 
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Ambassador’s duty. It is no light task; it is no easy task. In 
the first place he has to assume the protection of all his country- 
men. { am not speaking of his particular country or of this 
pariedlar Ambassador, but of the alstract idea of an Ambassador. 
He has to assume that .1! his countrymen are absolutely right— 
‘and may I say sometimes they are not? (Laughter.) And when 
he has to conduct a political negotiation I think the late Lord 
Salisbury compared it to the mode in which a person would play 
whist with everybody behind him talking and considering what 
should be the next card to play. (Laughter) I regard an ideal 
Ambassador as being like one of those beautiful machines which 
work so easily, smoothly, and rapidly that you hardly appreciate 
that they can be working at all. They make no noice. But 
occasionally itdoes not depend upon the Ambassador alone. Some- 
times people make imprudent speeches—even distinguished persons 
sometimes people make imprudent speeches. (Lanughter.) That 
has occurred, and the Ambassador has to make everything smooth. 
That is a difficult thing to do. 


‘ Farewell and ‘ Rejoice’.— Well, I will not detain you by what 
may be considered to be a description of the ideal Ambassador, but 
I will only say that our great gues thas been so many years with us, 
that he has been about us and amoug us, and that he has never 
given offence to anyone. (Cheers). When one considers what the 
responsibilities muy be—nations, like individuals, sometimes get into 
a passion—unless a man is able to withstand the popular voice, either ° 
of his own country or of the country by which he is surrounded, to 
keep bth his temper and his head, the issue may be the greatest dis. 
aster that can happen to a nation—the disaster of war. What shall 
we say for the Ambassador wko during the whole period of his resi- 
dence among us has used all his great influence, an influence so great 
because it is accompanied by the temper and honour of a gentle- 
man—(loud cheers)—to prevent anything like a tendency to that 
jealousy and hostility which from time to time will arise among 
nations, 1 cannot go on in his presence beyond saying this, that 
without, 1 think, a single dissentient voice our guest will be re- 
cognised to have done all that an Ambassador should do to keep 
the peice between two of the greatest nations of the earth. It is 
truo thut once upon # time, we quarrelled—we will not consider 


144 + THE MADRAS LAW JOUBNAL. [von xv. 


how many yearc ago that was—and we separated. And so did 
we when we were Saxons, and so when we wereNormans. But 
I do not think the practical polities of the day recognise the diffe- 
rence between Saxon and Norman. And so I may say that bet- 
ween the great country of which my friend is the representative 
and’ ours we will recognise the fact that the past is past. The dead 
may bury its dead in the past, and we can only remember now that 
we are kindred nations and onght to love one another. (Cheers.) 
And now the hardest part of my task remains, and that is to say 
farewell My lords and gentlemen, I confess I love the old Greek 
idiom‘which combines the two words, farewell and rejoice. Although 
we say to lawyer, Ambassador, and, best of all, to friend, ‘ Fare- 
well,’ at the same time we say, ° Rejzice? What can be better for 
e man than to go back to his own country, surrounded by his home 
traditions accompanied by ‘the holy melodies of love’; to gu 
back with the respect of all with whom he has come in contact, 
with the consciousness that he goes back with the sense of duty 
well and honourably done, with the knowledgethet in his-day and 
generaration he has advanced the tendencies to peace; to go back, 
not like the Roman conqueror, with those whom he has enslaved in 
his compaign, but taking with him the honour and respect of his 
own countrymen and the love and affection of ours? That may 
indeed justify the apostolical farewell and induce as to say ‘ Re- 
‘Joice, and again I say rejoice.’ I propose the health of his Ex- 
‘cellency the Ambassador of the United States. (Lond Cheers.) 


Lhe Attorney-Generals Speech—The Attoney-General: My 
Lord Chancellor, my lords and gentlemen,—Tho eloquent words 
of the Lord Chancellor show that nothing further is required in 
support of the toast which you have drank It is not usual to 
second the proposal of a toast, but I think we are all agreed that 
this is no ordinary occasion. To-day the Bar of England have met 
for the purpose of doing honour to our distinguished guest and in 
these very special circumstances it may not be inappropriate that 
on behalf of the Bar of England I should join in a very few words 
in the tribute which the L: rd Chancellor has paid to his Excel- 
lency. (Cheers.) The position of the American Ambassador in 
‘England is in many respects unique. Separate by- the Atlantic we 
have two great people in whose veins-—if I may borrow the words 
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of our great English historian—there runs the same blood, whose 
minds are nourished by the same literature, and on whom is entai- 
led the rich inheritance of our civilisation and our glory. The 
noblest function possible in public life is to be the intrepreter 
between two such nations and that has never been more worthly 
discharged than it has been by our guest of this evening (Cheers.) 
It bas been his task to knit still closer those bonds that unite us 
with our kinsmen across the Atlantic and I think I may venture 
to say that among all the distinguished men who have occupied his 
distinguished post none has ever carried back with him to his own 
country in fuller measure the regard and the affection of the 
people of England. (Cheers.) And I think that what I say of 
the people of England is more especially true of tho Bar of Eng- 
land. It is matter of pride to us all that the representative of 
America in this country is a lawyer. We all recognise the abso- 
lute loyalty and the whole-hearted devotion of Mr. Choate to that 
great profession to which we are all proud to belong. He has 
always been proud cf his profession; his profession here, as in 
America, is proud of him. (Cheers) The two countrios have s 
commen heritage in the system of the English law. I think that 
no more welcome guest has ever visited these Inns of Court in 
which English law has so Jong found its homo, no more welcome 
guest has ever visited these Inns of Court than Mr. Choate. And I 
think he has been sensible of that charm—that historical charm— 
which lingers about these ancient seats of the Common Law in 
England. I am glad to think that I ama member of the Middle 
Temple, and that Mr. Choate is a Bencher of the Middle Temple. 
(Oheers.) When he is on the other side of the Atlantic we shall 
feel that the tie is not wholly severodl. The Lord Chancellor has 
referred to the eminence of our guest at the Bar, and I think that 
one may safely say that no better man all round ever adorned the 
profession than his Excellency. (Cheers.) J once heard it said 
by a very cminent surgeon many years ago that the qualification 
of a specialist generally consisted in ignorance of everything except 
his own branch, but that is perhaps rather a hard saying. But 
still I think J may say with safety that the best type of man at the 
Bar is the all round man, such as Mr. Choate has proved himself to 
“be. I really do not know what roward in this country would be 
adequate for any English barrister who performed for this country 
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in the matter of income tax a similar service to that which the Lord 
Chanceller has referred to. (Laughter.) There is one matter on 
which I may be allowed to say one word, and that is what I may 


call the literary flavour that there is about everything that his 


Excellency says, either in the way of his profession or in the way 
of his duties as an Ambassador. It was said by an advocate who 
is perhaps more real to most of us than many whose names appear 
in the reports—I refer to Mr. Paulus Pleydell—that ‘a lawyer 
without history or literature is a mechanic, @ mere working mason ; 
if he possesses some knowledge of these, he may venture to call 
himself an architect. In this, as in all respects, Mr. Choate has 
maintained the reputation of the profession at the highest point. 
Gentlemen, I venture to call upon you to do again what you have 
already done, and that is to drink the health of our guest, the con- 
summate advocate, the great diplomatist, the general and accom- 
plished man of the world. (Loud cheers.) 


Mr. Choaie’s Reply.—Mr. Choate, who received a great ova- 
tion on rising to respond said: My Lord Chancellor, my lords and 
gentlemen—I may say, brothers all, for I accept your presence 
here to-night as a signal proof that neither time, nor distance, nor 
oceans, nor continents can weuken the ties of sympathy and 
fraternity between the members of our noble profession where- 
ever the English law has reached or the English tongue is spoken. 
(Cheers.) On this spot, consecrated for centuries—I was going to 
say for unnumbered centuries—to the study and development of 
the law, I feel that we are gathered to-night for a veritable profes- 
sional love-feast, if T can judge from the kindly words of the Lord 
Chancellor and the Attorney-General and from your responsive 
countenances. No profane presence of laymen, no troublesome 
affairs of clients, can disturb us here to-night. We are all lawyers, 
except the judges (laughter), and thoy, too, are lawyers who have 
soared in ascension robes to a higher and a nobler sphere. I 
thank. you all from tke bottom of my heart. For an American 
lawyer who long since withdrew from the arena to find himself the 
guest of the united Benoh and Bar of England, supported by the 
presence of all that is illustrious and famons among them, isa 
position which only overcomes me with a sense of my Own un- 
worthiness of the compliment you have pajd me, (Cries of ‘No, 
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no’) T cannot but feel that in my person and over my head you 
desire to pay an unexampled compliment to the great country that 
I represent (cheers), to its Bench and Bar, that daily share your 
labours and keep step with your progress, and to the great office 
that Iam about to lay down. Let me say a single word about the 
altogether too lavish compliments that the Lord Chancellor has 
p%id. me in respect to my official career in England. My task has, 
not been the difficult work of diplomacy to which he has referred. 
It has all, from the day of my +rrival here until now, been made 
absolutely easy by the spirit with which Ihave been received, 
The two representatives of this great country with whom E havo 
had to do at the Foreign Office—Lord Salisbury and Lord 
Lansdowne—have made my task perfectly easy, not only because: 
they have always practised the mdern diplomacy, meaning what 
they say and saying what they mean, with never a card up any 
sleeve on either side—(laughter)—but because in every single 
incident they have met me more than halfway in all that went 
towards conciliation, harmony, and, union between the two 
countries.. (Cheers.) It was easy for us on both sides for other 
reasons—because the two great chiefs of State on either side—the 
illustriour Queen and the present occupant of the throne, his 
illustrious, Majesty, upon the one side, and President McKinley 
and President Roosevelt upon the other—have every moment 
been determined that the two countries should be friends; 
and, back of all that, which gave great force to everything that 
either has ever said, because the rank and file, the great mass of 
the people on either side, were determined that nothing should. 
happen to impair the friendship of the two peoples. (Cheers) 
Gentleman,—I cannot tell you how much I thank you for your 
presence here to-night. I am especially proud that the chair is 
occupied by the Lord Chancellor, whose name in both countries iz 
a syno'.ym of equity and justice. In spite of his thirty-five years at 
the Bar, and his eighteen years upon the Woolsack, he is the very 
incarnation of perennial youth. Time, like an ever-rolling stream, 
bears all its sons away, but the Lord Chancellor seems ‘to. 
stem the tide of time. (Cheers.) Instead of retreating like the. 
rest of us before its advancing waves, he is actually working his way 
up stream. (Laughter.) He demonstrates what I have, been trying 
to prove for the last three years, that the eighth decade of lifeis’ far 
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the best of -the whole, und I am suro he will join with me in 
advising you all to hurry up and get into it as soon as yon can. 
(Laughter). He gave me his personal friendship immediately after 
wy arriva] here, which has all the time been growing stronger and 
stronger ; and, whilahe has been drinking at some mysterious foun- 
tain which always renewed his mind and his body, I can answer for 
it that his heart has all the time been growing younger and fresher. 
and warmer. I must also acknowledge with gratitute the presence 
ofthe Lord Chief Justice here to night. (Cheers.) He, too, has 
graced my life in England with his friendship, His name is a 
honsehold word in America. He is held in the highest esteem and 
hon-ur; and I only hope that ho will yield to my repeated per- 
suasions that he should come over and give us a chance toshow how 
much we like him 

Advocacy as a Professton.—The occasion and the Lord 
Chancellor’s and the Attorney-General’s most kindly words, Iam 
afraid, will make me a little egotistical, I must disavow what 
they have so strongly pressed—my great prominence in the profes-- 
sion. I only tried always to keep my oath to do my duty by my 
client and the Court ; but I will confess that from the beginning- 
to the end, from the first to the last cf my forty-four years at the: 
Bar, I loved the prefession with all the ardour and intensity that 
that jeslons mistress the Law can ever exact, and was always’ 
trying to pay back the debt which, as Lord Bacon says, we all 
owe to the profession that honours us, (Cheers.) In my youngest: 
days I could not resist the attraction of those historic and dramatic 
scenes and incidents in the lives of the world’s great advocates 
which everybody knows, Who would not have given a year’s 
ransom, a year of his life, to have heard Somers, in the case of the 
Seven Bishops, in a speech of only five minutes, breaking the rod 
of the oppressor, winning the great canse and at one bound taking 
his place, a foremost place, among the orators and jurists of’ 
England ; or Erskine, the.greatest advocate anywhere and of all 
timè, when ho dared io brave even the mighty Mansfield’s admoni- 
tion that Lord Sandwich was not before the Court? ‘1 know he 
ig not before the Court, and for that very reason I will bring him 
before the Court.’ He entered the tribunal that morning an‘ 
absolutely briefless barrister, and went out with thirty retainers 
in his pocket, followed by a crowd .of solicitors engaged ‘in’ 
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a race of deligence to see who should reach his chambers first. 
Or Webster pleading before the Supreme Court of the United 
States for the little college in the hills, where his intellectual life 
began, and throwing successfully round it the shield of that most 
beneficent of all constitutional provisions, that no State shall puss 
any law impairing the obligation of contracts? (Hear, hear.) I 
started in life with a belief that our profession in its highest walks 
afforded the most noble employment in which any man could 
engage, and I am of the same opinion still, (Cheers.) Until I 
bocame an ambassador and entered the terra incognita of diplomacy 
I believed a man could be of greater service to his country and his 
race in the foremost ranks of the Bar than anywhere else; and I 
think so still. To be a priest, and possibly a high-priest, in the 
temple of justice, to serve at her alter and aid in her administration, 
to maintain and defend those inalienable rights of life, liberty, and 
property upon which the safety of society depends, to succour the 
oppressed ard to defend the innocent, to maintain constitutional 
rights against all vivolations, whether by the Executive, or by the 
Legislature, or by the resistless power of the Press, or, worst of all, 
against ruthless rapacity of an unbridled majority—(hear, hear)— 
to rescue the scapegoat and restore him to his proper placo in 
the world—all this seemed to me to furnish a field worthy of any 
man’s ambition. (Cheers.) 


English und American Bar,—Gentlemen, the relations bet- 
ween the Bench and the Bar of England and those of the United 
States are far more intimate and enduring than I think even you 
can suppose. I wish you could enter any of our Courts in America 
anywhere between Boston und San Francisco. You would find 
yourself on familiar ground and perfectly at home—the same law, 
tha samo questions, the same mode of dealing with them, You 
would find always and everywhere the same loyalty on the part of 
the Bar to the Bench, and on the part of the Bench to the Bar. 
Some things you would miss. You would miss, I think, some of 
that diguity, some of that ;icturesqneness, at least, which prevails 
in your own tribunals. Our barristers appear in plain clothes in 
Coart. The zuadges—some of them—wear gowns, but never a wig. 
I think it would boa very rash man that would propose that bold 
experiment to our demorcracy« (Laughter-)- If the Lord -Chan- 
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cellor had wished that our premitive and unsophisticated people 
should adopt that relic-of antiquity and grandeur, he should not 
have allowed his predecessors'ini his great ¢ flice to tell such fearful 
stories about each other in respect to that article of apparel. For 
we have read the story of Lord Compbell,as given in-his diary 
annotated by his daughter, an to what became of Lord Erskine’s 
full-bottomed wig when he ceased to be Lord Chancellor—that it 
was purchased and exported to the coast of Guinea in order that it 
might make an African warrior more formidable to his enemies on 
the field of battle. (Laughter.) Wehavea great prejud ce aguinst 
anything that savours of overawing the Vourt or overawmg the jury ; 
and if any sach terrors are to be connected with that instrument 
our pure democracy would never adopt it. 


The Common Law and Inbrary.—Now, gentlemen, these anci- 
ent Inns of Court, and, above al!l, Westminster Hall with its far 
more ancient and historic associations, which have been the 
nurseries and the home of the common law for ages, are very near 
and dear to my countrymen, and especially to my brethren of the 
Bar in America. (Hear, hear.) Thero is nothing dearer to them. 
They flock to it immediately upon their arrival here; and they 
wish—I wish for them—to acknowledge that infinite debt of 
gratitude that we owe, that the whole world owes to the Bench 
and Bar of England, who have been working ont with untiring 
patience through whole centuries the principles of the common law 
which underlie alike the liberties of England and of America. 
(Cheerz.) Ib was the Bench and Bar of England in the Inns of 
Court; and in the Courts in Westminster Hall and more lately 
in. the Royal Courts of Justice that established those fundamental, 
those absolute principles that lie at the foundation of our common 
liberties. What are they? .That there ıs no such thing as abso- 
lute power ; that King, Lords, and Commons, President, Congress, 
and people, are alike subject to the Jaw; that before its supreme 
majesty all men are equal; that no man can be punished.or 
deprived of his dearest or any of. his rights except by the edict 
of the law, pronounced by independent tribunals, who are then:- 
selves subject to the law; that every man’s house is his custle, 
and though the winds eed the storms may enter it the King a.d 
the; President cannot; in other words, the sublime words of the 
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grest Sidney. that ours, on both sides of the water, is a Govern. 
ment of laws and not of men. (Cheers.) Indeed we claim these 
venerable structures ‘as in large part our own. I believe that 
Wilham Rufus held his first Court in Westminster Hall at 
Whitswntide in 1099. Well when Jobn Winthrop of the Inner 
Temple, went over to Arrerica to found the State of Massachu- 
setts in 1629, those Cour's, that great hall, these Inns of Court 
had been as much ours as yours for 580 years. (Cheers.) So 
that you see we claim a very great interest, a personal and 
immediate and direct myhtin all that has contributed to the 
‘growth and development of the law in England. (Cheers.) You 
had been in these very Inns of Court studying and teaching the 
law for at least acentary before Columbus made his great dis- 
covery, which opened the dawn of a new creation and put an end 
to the dark ages. (Cheers and laughter) In Magna Charta and 
the Petition of Right our colonies carried with them the germs of 
what has grown to be American law and American liberty. Af 
the beginning there were no lawyers in America. (Laughter.) 
They had an idea of a Utopia, which could be carried on success- 
fully by the help of the clergy, without them. But we have made 
great progress since then—\laughter)— and our last census shows 
in America more than :00,.00 lawyers, (Laughter.) I will give 
the exact number—!04,°00, of whom 1,010 are women. 
(Langhter.) Now I am afiaid the Lord Chancellor, who is so 
conservative would hesitate a little at the admission to the Bar 
of 1,010 women—(laughter)—but I assure him that if he will go 
‘over there and hold a Court in which they may be heard, and if 
you, gentlemen, will go over there and take ret.iners with them 
or against’ them, you will be so fascinated that you will embrace 
‘every opportunity afterwards of repeating the experiment. 
(Loud laughter.) 


English Lawyers and American Independence.—Our Declara- 
tion of Independence, which the Lord Chancellor seems to have a 
little doubt about, our Constitution of the United States are only 
the natural sequence of M. gua Charta and the Petition of Right. 
-Our Revolition-only, followed suit uiter your Revolution of a hun- 
‘dred years before.. We-stood for the ‘sume principles, we fought 
the same fight; we ga.ned the'same victory. (Cheers) Oun Hamil- 
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ton and his associates in declaring independance in organising the 
Government of the United States and setting its wheels in moton, 
were only doing for us what Somers and his great associates had 
done for you in 1688. (Cheers.) Now, you will not be surprised 
that in these fateful events, which meant so much for the welfare of 
the world, and in which the lawyers took a very great part, these 
Inns of Court, contributed their quota; and that there wero five of | 
the signers of the Declaration of Independence who had been bred 
to the law in the Mddle Temple, and three of the framers and ign- 
ors of the Constitution of the United States who had been bred in 
the same Inn, and one of them was afterwards nominated by Presi- 
dent Washingiun us Chief Justice of the United States. (Cheers.) 
So you may well imagine with what delight I was informed a day 
or two ago that J had been made a Bencher of the Great American 
Inn, the Middle Temple. (Cheers and laughter.) T do not think 
any American lawyer has ever had such a success as that. They 
may have won more cases they may have got more fees, but they 
never have been made Benchers of any of the Inns of Court. 
‘Cheers.} In fact, this incident, so touching to my heart, has almost 
changed my mind. Ihavea great mind not to go back to Americu— 
(laughter)—but to remain here and resume the practice of the law 
where those five signers of the declaration and those three signers 
of the Constitution left it off 125 years ago. (Laughter.) I should 
like to cross swords and join conclusions with sume of these dis- 
tinguished Benchers of the four Inns of Court who grace these 
tables to-night. Ido not know what my brethren of the Bar at 
home would say, but I thiuk they wold suy, ‘If you achieve such 
a success as that, make the most and the best of it at once.” (Laugh- 
ter). Well, there is no difference between American law and 
liberty and English law and liberty. E should like to mention 
two responsibilities which have been thrown upon the Benoh and 
the Bar in America in a greater degree than here. One is that 
on the Bar the whole burden ot legislation from the beginning has 
been thrown. In a country like ours, where the executive and the 
legislative departments are kopt asundor by impassable constituti- 
onal barriers, ib is justty regarded, and always has been regarded, 
that, for meking and amending and expanding the law, the men 
best gualitied are those who are alroady skilled in the- law. 
(Cheers.}) And so from the beginning the majority of lawyers in 
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Congress and in each one of the Legislatures of our forty-five 
States have been uniformly maintained. 


The Supreme Court of America. Upon the Bench there has 
been thrown another very great responsibility, growing out of our 
peculiar form of Government, exercised by all the judges and cul- 
minating in the unique power of the Supreme Court, to which the 
Lord Chancellor has referred, to se. aside, to declare null and 
void, any Act of any Legislatare or of Congress itself that comes 
in conflict with the provisions of the Constitution: 1 believe it has 
been exercised by that Court about twenty-four times in the case 
of Acts of Congress, and something like 200 times in the case of 
State enactments, and it hus Leen the balance-wheel upon which 
our complicated and dual system of government has turned. (Hear, 
hear), There we have over every foot of the soil of our great 
territory and over every living being within it, two distiuct and 
independent Governments, each supreme and absolute in its own 
sphere and workiug in absolute harmony because of this harmonis- 
ing fanction of our great tribunal. (Cheers.) I said alittle while 
ago that perhaps yon excelled us in your tribunals in dignity, in 
the control which the Court exercises, and ought to exercise, over 
the Bar. Itis all illustrated by a single difference of phraseo- 
logy. In America we say that the counsel try the case and that 
the judge hears and decides; but, if I understand your common 
parlance here, the judge tries the case und the connsel hear and 
obey. (Laughter). That is where we have gota good deal to 
learn from you. It is exactly as it shouldbe: But do not bolieve 
for a moment that there is any abdication on the part of our tri- 
‘bunals, from the Atlantic to the Paoific,.of the functions and au- 
thority that belong to the judicial office. (Cheers). If anybody should 
go over there and try it on he would find that he was very much 
mistaken indeed. There is an example set by that august tribunal 
to which I have referred. No Court could be looked up to with 
so much reverence ; no Court, I think, receives the homage and 
deference, not only of the community, but of the Bar, in such a 
signal way as that ; and its influence is widely extended, und 
other tribunals follow as they may. (Cheers). Now, gentlemen,.I 
‘must nob occupy any more of your times (Ories of ‘ go-on’) I can- 
not express the overflowing feelings that are. welling up from my 
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heart at this momeat-that I should find myself thus’ honoured by 
the most illustrious men of the Bench and Bar of England, and 
that such word of affection for me should have been spoken on 
every side. J can only thank you again and again. Let me tell 
you what one of iny ‘predecessors said—I think many of you knew 
him—himself a very great lawyer, Mr. Phelps. (Cheers). Before 
I left America to come and take ap my office here, he called upon 
me and he said, ‘ Mr. Choate, the best nights that you will have 
in England are those that you will have with the Bench and the 
Bar.” (Cheors.) ‘The lawyers, said he, ‘are the best company in 
England, and I advise yon tolose no opportunity of cultivating 
their friendship. Yon certainly will have your reward,” My Lord 
Chancellor and gentlemen, I have my reward to-night. (Cheers.) 
No one ever hada more rich and’generous one. I shall carry the 
memory of it with me as long asI live, and I think ł shall be 
attracted by tho love of my professional brethren to visit these 
shores as often as I can. (Loud cheers.) 


Tne Lord Chief Justice’s Bpeech.—Lhe Lord Chief Justice: 
Your Hxcellency, my lords and gentlemeu,—Late.as the hour is, 
and charmed as we have been by the eloquence to which we have 
just listened, I cannot allow this great assembly to separate with- 
out asking you to do honour to the chairman, who has graced it 
with his presence and has.done so much to make this great gather- 
ing a success. (Cheers). The fact, that this gathering is unpre- 
‘cedented, the fact that. Mr. Choate has received a welcome 
‘from a larger number of ‘the Bench and the Bar than have 
ever gathered together at any banquet of the kind, has already 
received notice from the Lord Chancellor and from the Actorney- 
General; but when I was privilegod, on bghalf of the Bench, in 
conjuriction with my friend the Attorney-General, to send to his 
‘Excelleney the invitation, I-felt, as we ail felt, that in order to 
make this banqaet & complete success we must get the Lord Oban- 
cellor as our president ; and I need not tell you that I had only to 
tiéntion the matter to him, when he at.once accepted the position 
which he has filled with a power and grace and ability which we 
‘all recognise. (Cheers.) My lords and gentlemen, if is has been 
-difficolt ferthé Gord-Chancellorto spaak.of the Ambassador in his 
presence, it is difficrlt for'any member of the Bench, or for any ong 
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who isa member of his profession, to speak of the Lord Chancellor 
in his, presence. I have the great pleasure of recollecting Sir 
Hardinge Giffard at the Bar. I-hud the honour of being his junior 
on many occasions, and of knowing that he Was one of the kindest 
and best of leaders. I had the honour later in life of being op- 
posed to him; and I am proud to think I was opposed to him in tho 
last case in which he appeared ut the Bar—with what success mo- 
desty prevents me from informing you. (Langhter.) But we all 
recognise that during the whole of his career of thirty-five years 
at the Bar—whether as junior, or a great leader, or, later, as Law 
Officer of the Crown—Sir Hardinge Giffard set an example which 
has been surpassed by no man who has practised at the Bar in my 
recollection. (Cheers.) Therefore it was with universal acclama- 
tion and satisfaction that he was called to the high office he has 
occupied for nearly eighteen years. Of.the position of the Lord 
Chancellor I speak witb more diffidence, speaking’as one: of the 
judges of the High Court. He enunciated a sentiment the other 
day that the only people who never could make a mistake, never 
could go wrong. were the Lords of Appeal in the House of Lords 
when they were delivering judgment. I suppose on that occasion the 
Lord Chancellor was speaking of the majority of the House of Lords, 
because I have obser od that there is not always absolute unanimity 
in the judgments iu the House of Lords. (Laughter.) Ido not 
know why any special sanctity rests upon the majority of the House 
of Lords, or why the dissentient minority are not snppored to be 
endowed with the same infallibility. All I can ‘say is that when 
the judgments of the House of Lords hapyeu to concur with our 
own, we are ready enough to agree with them, but we do not regard 
them with the same equanimity when they find ont that they know 
a great deal more about the cases than the judges do. (Langhter.) 
But it is not so muchas to the judgments the Lord Chancellor may 
deliver that I wish to say’a word to-night: I desire -to say that, 
having practised before many judges, und having practised before 
sev ral Lord Chancellors—I am speaking as one of the judges now 
called upon to preside in the-Courts—I venture to suggest that 
there is no member of the profession but would agree with me when 
I say that, as the president ofa Coart, the Lord ‘Chansellor sets an 
example that every judge may follow: (Cheers. )} I have: ‘more than 
onee spoken-of the~ difficulty: ofthe task a judge ‘has to! learn iti 
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knowing when to be silent and when to speak, in knowing how to 
encourage young men to bring out their argumonts. I do not hesitate 
to say, in his presence, that, as the president of his Court, in en- 
couraging people to say what they have to say in the shortest pos- 
sible time, without interfering with the course of the argument, he 
sets overy judge an example. I ofton feel itis in this capacity we 
shall, and ought always, to look back upon the Lord Chancellor's 
long tenuro of the high offico ho has so ably filled. (Cheers.) My 
lords and gentlemen, this night will be in our memories, I am sure, 
as long as we live. It has been an immenso satisfaction to the Bench 
and a great satisfaction to the members of the Bar to have been 
persent here and to know that this banyuet has been such a suc- 
cess as it has proved to be. Upwards of 300 members of the Bench 
and the Bar at once put their names on the committee when the 
suggestion of the banquet was made. The reception of it showed the 
absolute unanimity of the pofession in wishing that this tribute to 
Mr. Choate should be paid. (Cheers.) But as I began, so I will end. 
It would not have been the success it has been had we not had the 
Lord Chancellor at the head of our proceedings to propoee the 
health of Mr. Choate, in conjanction with the Attorney-General, 
and to make the speech which will live in our memory. I care not 
whether anyone holds the misguided view that Lord Chancellors or 
Lords of Appesl aré not judges, at any rate to night you will all 
agree with me that the Bench and the Bar owea debt gratitude to 
the Lord Chancellor for having presided and presented our views 
aud our good wishes to Mr, Chonte in such felicitous terms, I ask 
you to join me, as I am sure you will do, in wishing good health to 
the Lord Chancellor. (Cheers.) 


The Lord Chancellor's Reply—My Lord Chief Justice, my 
lords and gentlemen,—I do not propose at this late period to 
inflict upon you a second speech, but there were two observa- 
tions to which I will ask your leave to reply. One is from 
my distinguished friend, who, as I understand him, has given me 
an invitation to come to his country, and has informed me at the 
same time that there are a thousand and ten ladies who are 
barristers. Perhaps it was a fortuitous connection of sentences— 
he has told us that we ought all to embrace the opportunity. 
(Lapghter). “Whether he meant that we were to embrace a 
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thousand and ten lady barristers Ido not know—(laughter)—but 
before I accept the invitation I wish to have that perfectly ox- 
plained. (Laughter). The only other observation I wish to make 
is that my distinguished friend, the Lord Chief Ju-tice, attributes 
to me something as to the infallibiliry of those who form the 
highest judicial tri. unal in this country, the Lords of Appeal in 
the House of Lords. You c.nuot show that l ever uttered such 
an ohservation—I suppose it was after dinner, if I did. (Laughter.) 
If I wereasked what my view is upon thut question I should say 
that no one knows whether it 1s true bec use there is nobody else 
who can set us right. That does not necessarily infer, that, in the 
abstract, in the view of philosophical statesmen ani legislative and 
judicial authority, our views are absolutely right. All I oan say 
is that itis in the course of my experience not absolutely im. 
possible that the highest Court of Appeal has been ludicrously 
wrong—(langhter)—bnt that does not prevent the operation of 
that most material and important principle of our law, that it is 
desirable that lisigation should cease. And in that 1 am speaking 
most distinterestedly, because I am not certain that that proposi- 
tion as applicable to lawyers is true. (Laughter). It is only 
applicable to the State. That litigation should cease is truly a 
thing desirable for the State, but by no means desirable for law- 
yers, I had almost forgotten what I had got up to speak about, 
but I believe it was to return thanksfor the toast of my health, 
and therefore I propose to do so by saying ‘I thank you.’ (Cheers). 
—(English Law Journal). i 
* 

His Choice of the Law.—The New York Times prints a story- 
about a white man who was arraigned before a colored justice of 
the peace during reconstruction times for killing @ man and stealing 
his mule. It was in Arkansas, near the Texas border, and there 
was some rivalry between the States, but the colored justice tried 
always to preserve an impartial frame of mind. 


“We’s got two kinds ob law in dis yere co’t,” he said. “Texas 
law an’ Arkansas law. Which will you hab?” 


The prisoner thought a minute and then guessed that he would 
take the Arkansas law. 
6 
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“Den I discharge yon fo’ stealin’ de mule an’ hang yo fo’ killin’ 
de man.” ‘ 


“Hold on a minnte, Judge,” said the prisoner. “ Better make 
that Texas law.” 


“ All right, under de law ob law I fine fo’ killin’? de man an’ 
hang you fo’ stealin’ de mule.”—Case and Comment. 





REVIEWS. 


Fawcetts Law of Landlord and Tenant, 8rd edition. By W. D. 
Rawiins K. C. Price 25 sh. Published by Mussrs. Rorrer- 
worTtH & Co., 12, Bell Yard Temple Bar., London, W. C. 


Fawcett’s Law ot Landlord and Tenant is of enormous interest 
to the vast population connected with the land. Althongh the 
land tenures of the country have numerous peculiarities which have 
nothing in common with the relation of lessor and lessee under the 
English Law, there are numerous principles of the latter system 
whose application is undeniably useful. Rights in land in the 
country are generally divided between several persons not as a 
result of contract but generally of custom. It is often a misnomer to 
call any one of these as the landowner and the others as his tenants’ 
or under-tenants. The mischief of English analogies has been 
pointed out with great force by Mr. Justice Snbrumanta Aiyar in, 
23, Madras. But outside the tenures which have their own 
special history there is the large field of contractual relation 
known as that of lessor and lessee under the Transfer of Property 
Act. The English Law of Landlord and Ten int is necessary for the 
elucidation of the provisions of the Transfer of Property Act. Even 
the principles of the English Appropriation Act were recently 
applied to a case of tenant for life and reversioner claiming rents 
from the lessee. There are several stundard English treatises like 
Woodfall’s and Foa’s which are safe guides to the practitioner and 
the judge in the study of the English Law of Landlord and Tenant. 
Mr. Fawcett’s book, which is not quite so bulky as Foa’s nor com- 
parable to Woodfall’s in thoroughness of treatmen: is yet altogether 
reliable in its exposition of thé Law of Landlord and Tenant.- 


PART IV.] THE MADRAS LAW JOURNAL. 159 


Propositions are moro clearly and concisely stated and are there- 
fore more easily apprehended than is the case in Woodfall’s cele- 
brated trustise. The book has gone through three editions which is 
itself a proof of the appreciation of the profession. We commend 
it to all interested in the study of a most important branch of the 
Law of Property in this country. 


Williams on Vendorx and Purchasers, Vol. II, by T. Cyertan Win- 
Lams. Published by Messrs. Sweet AND Maxwalt, LD., 3, 
Chancery Lane, London. 


The name of Cyprian Williams is a guarantee of excellence in 
the quality of this work. 


Sugden’s Vendors and Purchasers is long out of date. Darts 
standard treatise doubtless holds the field. But the law of Vendor 
and Purchaser deserves to be re-stated by so learned and acute a 
writer as the editor of Williams on Real and Personal Property. 
The publishers Messrs, Sweet and Maxwell deserve great credit for 
issuing a temporary second volume to meet the delay in its final 
issue from thé hands of the author. We commend the valuable 
work tu all judges and practitioners in India. 


Seaborne’s Law of Vendors and Purchasers of Real Property, 6th 
edition 1904, by W. Arnoxp Jorry, M. A. Price 10 eh, 6d. 
Published by Musszs. ‘BurrsrwortH & Co.,.12, Bell Yard 
Temple Bar., London, W. C. 


We can heartily recommend this book to students- It contains 
a clear and concise statement of the law relating to Vendors and 
Purchasers. The subject is dealt with in its natural order beginning 
with what constitutes a contract and ending with the completion of 
the sale. It occupies a position in relation to such standard works 
as Dart’s Vendors and Purchasers similur to that which Underhill 
on Trusts does to Lewin on Trusts. We can confidently say that a 
difficult subject is treated with great lucidity. 


ea 
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Law of Bankruptcy by Enward Manson. Price 7 sh. 8 d. Publish- 
ed by Message. Sweer anD Maxwert, Lp., 8 Chancery Lane 
London. 


Mr. Manson’s book on the law of Bankruptcy most be welcome 
to the novice at the English bar who turns his attention to the 
practice of the Bankruptcy Court. There are standard treatises on 
the Law of Bankroptey. But they must be bewildering to the 
beginner. The practice in bankruptcy is set out in this short book 
with a succinctness and clearness that cannot fail to be exceedingly 
helpful to the young aspirants to Bankruptcy practice. 





The Law relating to Money lenders by Hastinas. Price 8 sh. 6 d. 
Published by Messes. Burrezwortu anp Co., 12, Bell Yard 
Temple Bar, London, W. C. 


Hastings Law of Money lenders is of special interest in this 
country. The passage of the English Money Lenders Act proves 
that, even in the freest country in the world, debtors require par- 
tection against money-lenders- Relief against uncenscionable ta: - 
gains has alwuys been given in India where they was evidence of 
the exercise of undue intiuence. The amendment to the Indian 
Contract Act which has given rise to a presumption in favour of the 
debtor where without his occupying any special positicn of tutelage 
advantage has been taken by a money-lender, has made the decision 
of English Courts useful for the right appreciation of the change 
of law. We have no donbt that the Hastings’ little book will be 
of equal value in India and in England. 


The Law of Easements by T. T. Birra. Price 6 sh. Published by 
Messrs. Sweer anp Maxweut, LD., 8, Chancery Lane, London, 
W.C. 


We welcome Mr. Blyth’s epitome of the Lawof Easements. It 
is a department of law which is increasing in interest in this country - 
The Indian Easements Act has now been extended to almost all 
parts of the country. Itis based almost exclusively on the English 
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Law. An Epitome of that law is therefore welcome to students in 
this country for the better understanding of the Act. It is not of 
course intended to displace the treatises of Gale and Goddard and 
Washburne. Nor does it appear to us to possess the merits of 
Innes’s excellent Digest of the Law of Easements; for that book 
is much more complete than the present one. But we have no 
hesitation in recommending it to students all ovér the country as 
an excellent introduction to a study of the Indian Act. 





Malabar Law and Custom by Lewis Moore. third edition 1908. 
Published by Mzxsses. Hiecinsornom & Co., Mount Road, 
Madras. 

We congratulate Mr. Moore on his third edition of Malabar Law 
and custom, The book has undergone very considereble revision 
in the present edition so as to justify the editor in affixing his name 
to the book instead of Mr. Wigrame’s. Malabar Law is peculiar in 
many respocts and a very large body of litigation in the High 
Court deals with it. The book supplied a real want when Mr. 
Wigram first issued ıt. With the improvements which Mr. Moore 
has made, it is a standard authority on that law. On several 
important problems we have written in the’ pages of this Journal, 
Mr. Moore's opinion upon them might have been of value. But 
he has carefully avoided any excursion into that somewhat thorny 
region. We commend the new edition to the profession. 





The Law of Huidence by SYED ANERER Aur AND JONN Guorae 
Wooprorre. 3rd edition 1905. Price Rs. 18 cloth Rs. 20 half 
calf. Published by Messrs. Taacker Spring & Co. S. 16, 
Government Place, Calcutia. 

The second edition has had a sale as rapid as the first and 
we have to congratnlate the learned authors on the issue of the 
third edition within so short a time. The law of evidence is the 
most important in this country for, judge and magistrate and reve- 
nue officer aud practising lawyer have all to be thoroughly posted 
in it. The Indian Evidence Act has undergone very little modifi- 
cation since it was placed upon the statute book. Various com- 
mentaries have been written upon the Act. It is sufficient praise 
for this book that it has displaced every other on the subject. 
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Concise Forms of Wills by Hayes and Jarmens. Price 2! sh. 
Published by Mzssus. Swest anD Maxwsi1, Lp., 3, Chancery 
Lane, London, W. C. 


This is a well known book. It has passed through eleven edi- 
tions already and the twelfth is now issued to the public. No 
conveyancer engaged in the task of preparing wills should be ` 
without it. Tho notes appended to the various forms are of great 
practical utility. 


The time has now come when a work on the same lines but 
adopted to the Hindu and the Muhammadan luws and the statutory 
provisions relating to sales, mortgages and gifts should be prepared 
in India. We have no doubt this want will soon be supplied by 
some talented and industrious member of the profession which 
attracts the cream of the intelligence of the country. Whenever 
such a work is undertaken Hayes and Jarman’s concise forms will 
be of invaluable service to the author. 





Powells Principles and Practice of the Law of Evidence, 8th 
Edition, 1904, by J:zssrs. Joun Cuiter, wea, K. O. and 
Cuaries F. Cacney B.A., Price 20 sh. Published by Messrs. 
Butterworth and Co., 12, Bell Yard, Temple Bar, London, 
W. C. :— ; 


Notwithstanding the existence of many treatises on the prin- 
ciples and practice of the Law of Evidence, Powell’s book has 
attained its place as one of the favourites of the profession, The 
principles are well arranged and clearly stated and the book is 
at once concise and accurate, There is no doubt that the present 
edition will continue to enjoy the confidence of the profession 
which its predecessors have justified. 


The Appendix gives the provisions of the various enactments 
laying down special rules of evidence and the rules of the Supreme 
and County Courts bearing upon the production of evidence, 


vaea 
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DISINHERISION FOR MURDER. 


The case of Vedanayaga Mudaliar v. Vedammall raises some 
novel and interesting questions which have not previously been 
the subject of any judicial pronouncement in India except in the 
case of Shah Khanam v. Kalandhar Khan? a decision of the 
Ohief Court of Panjab. A Hinda mother charged with the mur- 
der of her son was tried and acquitted. The next reversioner 
after the widow who happened to be in possession of the property 
of the deceased sued to establish his right to the property on the 
ground that the widow was disentitled to inherit by reason of 
having caused the succession to open by her own crime. The 
question, therefore, arose for consideration whether the widow lost 
the inheritance so as to let in the next heir, or succeeded to the 
property only to hold it in trust for the next heir. The learned 
Judges in an elaborate judgment came to the conclusion that the 
widow was disentitled to inherit or preferably that she held itin 
trust for the next heir of the deceased. We have hitherto refrain- 
ed from making any comments on this case under the belief that 
the Judicial Committee of the Privy Council was likely to be invok- 
ed to deal with the question, There appears, however, to be no 
prospect of the party dissatisfied with the judgment taking that 
course, i 


Being a question relating to the law of succession amongst 
Hindus, under S. 16 of Act ILI of 1£73 the Hindu Law must form 
the rule of decision “ unless such law has by legislative enactment 
been altered or abolished”. The learned Judges say and we think 
rightly that there is no principle of the Hindu Law disentitling 
the heir who murders the ancestor to the inheritance. If the 
Hindu Law did not prescribe the course of succession to the pro- 


lL I. L. R.,2i M, 5l. 2. lP, R. 455, 
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perty of a persou dying, clause (c) authorises the court to act ac- 
cording to justice, equity and good conscience. It is impossible 
to argue that no specific rule exists in the Hindu Law with refer- 
ence to succession when the ancestor is murdered by the heir and 
therefore the rule of justice, equity and good conscience is let in, 
for in that view every rule of justice, equity and good conscience 
may be introduced unless it is expressly contradicted by a text of 
the Hindu Law to modify the Hindu Law of Succession. The sec- 
tion evidently means, where no provision exists in the Hindu Law 
determining the heir where certain relations do not exist the rule 
of justice, equity and good conscience may be applied to fix the 
descent of the property of the person dying. Clause (c) cannot be 
understood as opening a door for the application of equitable rules 
however abstractly just in themselves to cases of Succession, mar- 
riage, and caste wherever no provision is found in direct contra- 
diction of those rules, No doubt the application of justice, equity 
and good conscience is a tempting and perhaps even a fascivating 
exercise of judicial discretion. But the Legislature has wisely 
kept it within well defined limits. Clause (c) being then out of 
the way, and there being no rule of Hindu Law, disentitling the 
murderer to the succession, is it possible to qualify the provision 
that the Hindu Law shall form the rule of decision by any canon 
of construction justifying an exception that a person shall not pro- 
fit by his own wrong. It seems to us to be impossible to cut down 
the express language of the section by any such rule of public 
policy especially where the Legislature has specified one qualifi- 
cation by the words “ unless such law has by any legislative enact-’ 
ment been altered or abolished.” It would have been easy to add 
“or unless such law was repugnant to justice, equity and good con- 
science”. The province of the judiciary is well defined by Green J- 
in “ Carpenter's estate!” in the following language : ‘ When the 
imperative language of a statute prescribes that upon the death of 
a person his estate shall vest in his children in the absence of a will 
how can any doctrine or principle or other thing called public 
policy take away the estate of a child and give it to some other 
person ‘The intestate law casts the estate upon ceriain designated 
persons and this is absolute and peremptory and the estate cannot 
be diverted from those persons and given to other persons with- 


intl, 


.1. 60. Am, 8t. R., p. 7665, at p. 776.. 
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intestate succession under the Indian Succession Act (Act X of 
1865) can it be contended iu the face of the provision in 8, 2 that 
the rules therein contained shall constitute the law of British India 
applicanle to cases of intestate succession and the provisions of Ss. 
26, 27 and 28 prescribing such succession, that the widow who 
murders her husband is disentitled to inherit ? It appears to us that 
the position under 8. 16 of the Madras Civil Court Acts is stronger 
against the introduction of a rule of public policy to qualify the 
Hinda Law of Succession as the section itself provides the only 
qualification by the words “ unless such law has by any legislative 
enactment been altered’’. There is a curious mistake into which 
the learned judges appear to have fallen in saying that other non- 
statutory qualifications have been recognised and that it would, 
therefore, be harsh to close the door against the rule of public 
policy that a wrong doer shall not benefit by his own wrong It 
appears to have been overlooked that the Hindu Law referred to in 
clause (a) of S. 16 is not the text of Yagnyalkya beginning with 
“ Patni duhttaras chatva” but the totality of rules adumbrated from 
the texts and commentaries with all exceptions and qualifications 
and known as the Hindu law. The reference, therefore, in the 
judgment to incontinence and incapacity seems hardly germane 
to the consideration of the problem. It seems to us, therefore, that 
the plain construction of 8.16 of Act III of 1878 leaves no room 
for the introduction of any principle of public policy su as to 
qualify the plain right of the mother to inherit the property of the 
son. The case in 1 Punjab Reports 455 seems no doubt to be in point. 
But the value of it as an authority is considerably impaired by the 
position taken up by the learned Judges in that case that they had 
only to discover the rule of justice, equity and good conscience and 
then apply it to the case under consideration. The learned judges did 
not decide whether if they were bound to decide the case accord- 
ing to Muhammadan Law and there was no provision in it negativing 
the right of the murdering heir they were justified in introducing 
this principle of pablic policy to modify the Muhammadan Law. 
Both the learned judges dispose of the case apart from the Muham 

madan Law which they seem to have thought was applicable. One 
of them thought that if the Muhammadan law applied the disquali- 
fication was laid down in it and he appears to be right, See 
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Shama Churn Strcar’s Muhammadan law Vol II, page 285 and 
Amesr Ali’s, Muhammadan Law Vol II, pages 87, 96, 123. 


There are no doubt various rules of interpretation of statutes 
which qualify their general language such as that general words in a 
statute apply only to English and not to foreign persons or things, 
that general words should be limited so as not to alter the common law , 
— See, Hardcastle on Statutory Law,pp.195and 197. But these do 
not appear to us to justify the introduction of equitable maxims to cut 
down the plein words in a law of succession.A nd the rule against per- 
mitting advantage from one’s own wrong which is often applied to cut 
down the generality of the language of particular statutes has in 
no instance been extended to qualify the plain language of the 
law of succession. The numerous cases dealt with in Maxwell on 
‘the Interpretation of Statutes as illustrating the application 
of this maxim at pages 287 to 297 of the 8rd editition are merely 
‘instances of vague general and ambiguous language being con- 
trolled by the principle. We see, therefore, no warrant for not 
giving the inheritance to the mother who was entitled to it under 
the Hindu Law of Succession. The enactment in S. 85 of the 
Indian Trusts Act contains an excellent rule which can only be 
applied to the cases expressly falling within the language of that 
Section. We can hardly imagine uny analogy between a case of 
coercion preventing the revocation of a will followed by the vesting 
of the legacy in the legatee for the benefit of the testator’s legal 
representative and the case of qualifying the Hindu Law by a rule 
of public policy unknown to it. If that section is referred to for 
the purpose of indicating the wisdom of a rule to be enacted by the 
Legislature that the heir who murders his ancestor shall not take 
his property we have no quarrel with the application. But it 
seems to us hardly to justify the qualification of the Hindu 
Law by the introduction of any rule of public policy. 


Assuming, however, that it is open to the Court to determine 
the question of the right to inheritance of the murderer in the 
light of justice, equity and good conscience we proceed to ask, 
what is the rule which should be applied under the circumstances ? 
Subruhmanya Atyar and Boddam, JJ. hold that although the 
person charged with murder has been tried .and acquitted the 


“168 THE ‘MADRAS LAW JOUENAL. e [VOL XF. 


question of his guilt may again be agitated in the Civil Court 
with a view to his disinherision in the event of a finding of guilt 
for they say the wrong-doer shall not benefit by his own wrong. 
Admitting the question to be one of public policy we may take 
leave to donbt whether there is any public policyin setting up 
a conflict of jurisdictions and in inviting the Civil Court to 
pronounce a person guilty in the face of a solemn acquittal by 
æ Criminal Coart. We venture to suppose that unless such a 
rule of public policy has been enunciated and upheld by other 
systems of law an Indian Court ought to be slow to invent a 
rule of such manifest inconvenience. In none of the American 
cases was the question of guilt raised apart from conviction. 
The English law of attainder which resulted in forfeiture of 
property and in corruption of blood which destroyed the right to 
inheritance was based upon conviction and judgment either of 
out lawry or of death. See Stephen’s commentaries Vol. IV pp. 
411 to 416. In theabsence of such judgment the heir’s right to 
inherit subsisted. Under the Code Napoleon “he who has been 
found guilty of having killed or attempted to kill the decedant” 
was excluded from succession.—See Cachard’s French Civil Code, 
Art, 727.—There were certain others who were also pronounced 
unworthy but we have nothing to do with them. As regards the 
mardering heir the disinherision was confined to the person found 
guilty. 

An enquiry into the provisions of the Civil law seems to 
have hardly any value, for the cases of unworthiness were manifold 
and they could hardly be rested upon the principle of the wrong- 
doer not being allowed to benefit by his own wrong. Unworthi- 
ness arose where there was mortal hatred, where anything against 
the honour of the ancestor was attempted, or where his death was 
caused by neglect, or was only attempted, and soon. Nor were 
the cases of unworthiness confined to these heads for it was held 
to be just to deprive the heir of the inheritance where good man- 
ners and equity required that he should he declared unworthy. 
See Domat’s Civil Law, Art. 2550 to Art. 2567, 

Like the archaic Hindu Law which laid down the disquali- 
fication of the son who hated his father, the Roman Law of 
-unworthiness seems to havetravelled over a wide field. It appears 
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to usthat a modern Court of Justice conceiving itself at liberty to 
set aside the ordinary rule of inheritance by the importation of 
rules of public policy would hardly be governed by sound principle if 
it authorised an enquiry as to guilt in cases other than of public con- 
viction. Whether in the absence of criminal prosecution an enquiry 
into guilt may be authorised is perhaps a somewhat different question. 
Nor is the law without analogy for taking the adjudication of the 
Criminal Court as finally settling the guilt or innocence of the 
party concerned even in civil proceedings. A person convicted in 
a criminal case can never offer to prove his innocence in an action 
for malicious prosecution though we are not accustomed to use the 
ordinary phrase res-judicata with reference to pronouncements of 
criminal tribunals in relation to subsequent civil disputes. The 
reason is well stated to be “that otherwise their might be a 
conflict between Civil and Criminal justice and all the issues 
the conclusive determination of which properly belongs to the 
Criminal Court might be tried over again by a sort of informal 
appeal.” Clerk and Lindsell on Torts 8rd Edition p. 618. 
Crompton J. delivering the judyment of the Court of Queens Bench 
in Castrique v. Behrens) said: “ It would not be consistent with the 
principle on which law is administered for another Court not being 
a Court of Appeal to hold that a decision was come to without 
reasonable and probable cause.” Reasoning by analogy we may say 
there is no public policy nor any justice, equity or good conscience 
in invoking a Civil Court’s adjudication of guilt against a previous 
acquittal by a criminal court. It would hardly tend to create con- 
fidence in the tribunals of the country or make for the peace and 
well-being of society that a person solemnly pronounced innocent 
should under the guise of a mistaken equity be dragged to face a - 
second investigation under less solemn and impressive surroundings 
before inferior tribuanls. It appears to us that the Legislature has 
wisely determined in what cases there shall be forfeiture and in 
what others there shal) be adjadication of such forfeiture and when 
a person shall be incapable of acquiring property by enacting 
Ss. 121, 62, 61, of the Indian Peval Code. Under the Indian Law, 
the property forfeited goes to the benefit of the Government. 
Under the Roman law the forfeiture went to the fiscus. We 


ee 
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fail to see any equity in favour of the next heir so that tho property 
may be held in trust for him. But to whomsoever the property may 
go we think there is hardly any necessity for inventing a rule of 
equity beyond the provisions of the Penal Code which certainly are 
not framed on the theory of # supposed disinherision for the benetit- 
of the next heir. At all events, if a rale of public policy is to override. 
the Hindu law of inheritance it would have been more satisfactory 
if the learned Judges had confined it to the case of condemned 
convicts. 





NOTES OF INDIAN CASES. 


Parbati Bibee v. Ram Barun Upadhya.—I. L. R., 31 O. 
895 :—Hindu wills are often frustrated by English Courts and one 
recent instance is the decision of the Privy Council in Runchordas’ 
Vandravandas v. Parvattbai' that a gift for ‘ Dharm’ is too vague 
and uncertain for the administration to be under the contro! of 
the courts and that it is, therefore, void. The word charity has 
acquired a definite meaning under the English [aw and though 
the word Dharm is not exactly co-extensive with the word 
charity, there will not be much difficulty felt by a judge acquainted 
with Hindu ideas and customs in determining what objects will 
and what will not fall within the definition of Dharm as under- 
stood by the people. It would have been well, if the courts could 
have seen their way to uphold and administer gifts for Dhurm 
on the same principles that are applied by the English Courts to 
charitable gifts. In the case under notice, the testator made his 
will in the English language and empowered his executor to spend 
the residue of his property in charity in such manner and to such 
religious and charitable purposes as he might in his discretion 
think proper. Henderson, J. upheld the gift on the ground that 
the testator having used the English word ‘charity’ and made his 
will in the English language must bé deemed to have used the 
term in the sense attached to it by the English Law and that 
though it was desired that the object should be religious also, it 
could and should be charitable also at the same time. 


Kashi Pershad Singh v. Jamuna Pershad Sehu—I. L. R, 
81 ©. 922:—In this case certain judgment-debtors appealed 


1 L. R. 238 I. A, IL 
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against an order of a Subordinate Judge directing that the esti- 
mated income from the property to be sold should be entered at 
a certain amount in the sale proclamation and that the estimated 
value should be entered at ten times the annual income. They 
complained that the Sub-Judge did not record evidence and make 
full investigation as to the value. The Full Bench decision of 
the Madras High Court in Sivagami Achi v. Subramania Iyer? 
that there was no appeal against en order of the kind complained 
of was apparently not brought to the notice of their Lordships. On 
the merits the learned Judges seem to be right in holding that 
though a misrepresentation as to the value muy be a misrepresent- 
ation of a material fact, the executing court is not bound to hold 
a regular trial as to every material fact before it settles the 
proclamation of sale. At the same time we do not think that the 
learned Judges intended to lay down that where there is a great 
difference between the valuation by the decree-holder and that by 
the judgment-debtor, the court need make no inquiry at all but may 
adopt any valuation it pleases. The executing court is under a 
duty to see that the proclamation of sale is as far as possible cor- ` 
rectly drawn up and the proper discharge of this duty will pre- 
vent many an application to set aside judicial sales. 

Jalim Singh Katary v. Secretary of State for India.—L L. R.; 
31 C. 95] :—It is an essential condition of the validity of bye-laws 
made under an Act that they should be reasonable. In this case the 
Eastern Bengal State Railway had male a rule that their respon- 
sibility for goods delivered to and received by them was to commence 
only after a receipt was granted. There was no rule fixing the 
time when the receipt should be granted and the giving of the 
receipt might be delayed until the goods passed out of the posses- 
sion of the Railway Company atthe termination of the journey. It 
was held by Stephen J., that the rule was unreasonable and invalid 
and that the Company became liable as bailees when they accepted 
the goods for transmission 

Emaman v. Emperor.—I. L. R., 81 O. 988:—1n cases in which 
there is no appeal from the judgment of a Presidency Magistrate 
the Magistrate is not bound to give a full and complete statement 





1. I. L. R., 87 M. 259, In a ruling decided just before the decision under notice 
the Calcntta Court followed the earlier view taken by the Madras Oourt (Sivasams v. 
Ratnasami I. L. B., 23 N. 888) viz , that there was an appeal. See Ramessur 
v. Sham Krissen 8. O. W. N. 257. See also Ganga Prosad v. Raj Coomar, 1. L. B., 30 C. 
617. The decision in I. L, R., 23 M. 568 was ovorruled by the Full Bench decision in 
Sivagam Achi’s case. 
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of the reasons for his conclusion. But as pointed out by the Court, 
the Magistrate is bound to state the reasons in such a manner that 
the High Court on revision may judge whether there were sufficient 
materials to justify the conviction. 


Krishna Behari Sen v. The Corporation of Calcutta.—I. L. R. 
31 C. 993 :—The question whether a cause of action survives to the 
executor or administrator has often been discussed in this country 
without sufficient advertence to the enactment contained in S. +9 of 
the Probate and Administration Act. As observed by tho learned 
judge any reference to the English case on the matter is unnecessary. 
Subject to the exceptions specified in the section, all demands and 
rights survive to and against executors and administrators, Malicious 
prosecution cannot well be brought under the head of a personal in- 
jury not causing the death of the party and a cause of action in 
respect of it will, therefore, survive to the executor oradministrator. 
Their Lordships very properly directed an adjournment of the suit 
to enable the legal representatives of the deceased plaintiff to take 
out letters of administration. 


Dulal Chandra Deb v. Ram Narain Deb—I. L. R., 41 C. 
1057 :—A Munsif invested with the powers of a Court of Small 
Causes is succeeded by a Muusif not vested with such powers. Can 
a smal] cause suit filed in the court during the term of the former 
Munsif be tried,by his successor? Ifhe can try it, isit asa 
small cause suit or as an ordinary suit and is any order of transfer 
by the District Court necessary to enable him to try it? Wethink 
the Calcutta High Court is right in holding that no order of trans- 
fer is necessary and that the succeeding Muansif acquires jurisdiction 
over all the suits pending on the file of the court and that he can 
only dispose of the pending small cause suit as an ordinary suit if he 
has not been invested with small cause powers. Whether a judge 
can exercise small cause powers or not depends not upon whether 
such suits have been transferred to him by law or by a special 
order but upon his investiture by the Government with small cause 
jurisdiction, If the case is transferred to him by the operation of 
statutory provisions and he cannot dispose of it as a small cause 
suit, it follows that he must dispose of it as an ordinary suit. 

A complication might have arisen in this Presidency, which 
apparently did not arise in this case if there was a Sub-judge within 
the same local jurisdiction invested with small cause powers up to 
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a higher limit. If the question arose in this Presidency, under 
these circumstances, the succeeding Munsif would, we think, be 
obliged to-return the plaint for presentation to the Sab-Court, just 
as he would have to do in the case of a small cause suit freshly 
instituted before him. 


Bhagwat Rajkooer v. Sheo Golam Saha.—I.L.R., 310 1081 :— 
The learned judges are right in holding that when a person appeals 
against an order refusing to set aside an ewparte decree, he cannot 
apply under S. 545 C. P. C., for a stay of execution of the decree. 
But the case shows the necessity of an amendment of the Code so 
as to confer a power of atay of proceedings on the appellate court. 


Nilratan Mandal v. Ismail Khan Mahomed.—lI. L. R., 32 
C. 51 :—In this case their Lordships of the Judicial Committee lay 
down an important principle as to the burden of proof in a suit for 
ejectment when the defendant sets up a permanent tenure. Their 
Lordships hold that upon the question whether the tenure is perma- 
nent or precarious, the burden of proof is on the tenant. The ruling 
of their Lordships will of course be inapplicable in the case of 
Zemindaries in this Presidency where there is a presumption of 
occupancy rights. Orit may be said thatthe onus on the tenant 
is discharged insuch a case by an appeal to the presumption in 
the case of Zemindaries. 


9. Debi Pershad Ohowdhry v. Radha Chowdhrani.—I. L. R. 
82 C. 84 :—The principles applied by their Lordships of the Privy 
Council in the appreciation of oral evidence in the case deserve to be 
laid to heart by the Courts in India. Many of the Judges and espe- 
cially in the inferior Courts have got into s habit of discrediting oral 
evidence wholesale and demanding documentary evidence from a 
party who seeks a decision in his favour. ‘I his habit is partly due 
to inaptitude and partly to indolence. It is not a safe or sufficiently 
discriminating way of dealing with the testimony of witnesses to 
reject it merely on the ground that the witnesses are relations or 
friends or servants or sympathize with a party or that their evidence 
upon some other point is not acceptable. As their Lordships 
observe, sympathy may be the result of a knowledge of the truth 
and jastice of the claim or defence. 


Ramchandra v. Balmukund I L. R., 29 B. 71:—In this 
case the Bombay High Court throws doubt upon an earlier decision 
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of the same Court in Musajé Abdulla v. Damodardas’ which 
holds that an appeal will lie from an order staying or refusing 
to stay execution of the decree under 8. 545, C.P.C. But with all 
respect to the learned judges who decided the case under notice we 
must say that the doubt was based on misapprehension If the chapter 
of the Procedure Code hus any bearing upon the question we must say 
that it rather supports the deciion in the earlier case. S. 544, C.P.C., 
comes under the heading “ Staying and executing decrees under 
appeal.” As observed by Mahmood J. in Ghazidin v. Fakir Bak- 
hsh? Bs. 545 and 546 must be read with Ss. 289, 240, 242 and 243 
and might more properly have appeared together and in the same 
part of the Code. So that it is properly a matter coming ander the 
heading of the chapter dealing with execution of decrees. Indced 
S, 289, C. P. C., refers to the provisions of 8. 545, C. P. C., when it 
says that the Court to which a decree has been sent for execution 
shall stay the execution of such decree fora reasonable time to ena- 
ble the judgment-debtor to apply to any Court having appellate 
jurisdiction in respect of the decree for an order to stay exccution &., 
and S. 242 also refers to the same, Then it is said that the order 
of an appellate court staying or refusing to stay a decree under 
S. 545, 0. P. C., is not an order by the Court executing the decree, 
Assuming this to be correct, doesnotfollow thatno appeal lies, § 244, 
C. P. C., does not say that an appeal lies from an order of the court 
executing the decree or that no appeal lies. It is B. 540, C. P. 0., 
that provides fur en appeal from all decrees and 8 2, C. 3504 
states that an order determining any question mentioned or refer- 
red to in 8. 244, C. P. C. isa decree provided it is not specified in 
5. 588, 0. P. C. B. 2,0. P. C., does not state that an order passed by 
the executing court determining any question mentioned in B. 244, 
C. P. C., isa decree. Itis general in its terms and an oidcr passed 
by any court provided it determines a question referred to in B. 244, 
0. P. C., is a decree and ia appealable as such. Otherwise orders 
made by the Coart which passed the decree (and which need not be 
the court executing the decree) will not be appealable ulthough ` 
they may determine a question referred to in 8. 244, C P.O. Ifthe 
Court which passed a decree stuys execution on the application of 
the judgment-debtor (and the decree-holder has not apphed for 
execution) under Ss. 239, 545 and 546, C. P. C., such an order talls 





1, (1888) L L. B, 12 8., 279. 23. (1884) I L. B., 7 An 78 (76). ’ 
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under S, 2, C. P. C., and is appralable. The cases of Ghazidin v. 
Fakir Bakhsh*, and Udeyadeta Deb. v. Gregson? are autho- 
rities for this position. ‘They have not been referred to in the 
Bombay case apparently because they were orders falling either 
under the 2nd para of S. 545, C. P. C., or the Ist or last para of 
S. 546, C. P. C., i. e, orders by the Court which passed the decree 
and not by the Appellate Court, 4. e., the court having appellate 
jurisdiction in respect of the decree. 


Anyhow thereis no decision on the point by the learned judges 
as they observe at p. 78 “ we should have great difficulty in follow- 
ing that decision on the ground on which itis based” and “ apart 
from that”; the head note is, therefore, wrong in stating it asa 
decision of the Court. 


` 


Nawab Mir Sadrudin v. Nawab Nurudin—I. L. R., 
29 B. 79 :—As a rule the judgments of the Bombay High Court 
especially those of Jenkins, Ù. J. are remarkable for their breadth 
of view and even-handed justice and evince no special desire to 
squeeze out revenue at the expense of the suitor. In this case 
there was a suit for partition and the defendants also claimed 
their shares. A decree was passed for partition and the shares 
of the several sharers were defined. No court-fee was apparently 
jevied for the shares awarded to the several defendants. The 
defendant applied for execution but the court executing the 
decree (which also happened to be in this case the court which 
passed the decree) required the defendant to pay as a condition 
precedent to execution ihe necessary stamp. If the document 
required any stamp we think, notwithstanding any inferences to 
the contrary in the judgment under notice, the order passed by the 
lower Court in this case would be perfectly legal under §. 28 .of 
the Court Fees Act. But as pointed out by the Bombay High 
Court in this case there is no provision in the Court Fees Act 
prescribing a court-fee tor written statements. The provisicn in 
the Act (S. 19, Clause iii) exempting from duty written state- 
ments called for by the court after the first hearing of a suit, does 





1. (1884) L L. B.,7 A, 76. 

4, (1886) I.L.R,12 C., 624. In the cases of Krtstomohiny Dossee v. Bama 
Churn (1888) I. L. R. 7 C. 733 ond Luchmeeput Singh Y. Sita Nath (1882) I. L. R, 8 G. 
477, the execution was pending. 
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not necessarily lead to the inference that written statements filed 
before or on the first hearing are liable to duty under the Court 
Fees Act. The reason for ihe existence of the provision in 8. 19, 
Clause iii is pointed out by the Bombay High Court in Nagu 
v. Yeknath', Written statements were required to be stamped 
as petitions under S. 120 of Act VIII of 1859 which was not 
repealed by Act VII of 1870. Such provision is not to be found in 
the Civil Procedure Codes of 1877 and 1882 But this of course 
does not militate against the view that court-fee is leviable in 
respect of written statements claiming a set-off. 8.111, O. P. O., 
expressly says that such set-off has the same effect asa plaint in 
a cross-suit and so court-fee has tobe paid on the same under 
the Court Fees Act. The question what was the proper fee 
payable by a plaintiff in a partition suit in such cases did not 
arise for decision. 


Venku Ramachendrashet v. Sitaram —I. L. R., 29 B. 82 :— 
It is to be regretted that the learned Judges did not attempt to 
lay down the distinction that lay between “a promissory note” 
and “a bond” as defined in the Stamp Act. A promissory note ac- 
cording to the Stamp Act (I of 1899) is the same as a promissory 
note as defined in the Negotiable Instruments Act. According to 
the latter Act it is an instrument containing an unconditional un- 
dertaking signed by the maker. The Stamp Act also says thata 
conditional undertakirg is also a promissory note (See S. 2 Ol. 
22). According to the definition in the Negotiable Instruments 
Act an instrament promising payment to A of a sum of money isa 
promissory note, #. e., it need not be payable tothe order of & 
specified person or to the bearer of the instrament. ‘This is clear 
from Š. 13 of the Negotiable Instruments Act which distinguishes 
"between a promissory note which is negotiable and a promis- 
sory uote which is not negotiable. A bond according to 8.4 
includes an instrament whereby a person obliges himself to pay 
money to another and attested by a witness and not pryable to 
bearer or order. So that in cases where an instrument is not pay- 
able to bearer or order and contains an undertaking to puy money 
to another the distinction between a bond and a promissory note is 
apparently the presence or absence of the attestation clause. 


1. (1881) L L. B., 5 B. 400. 
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Rashid Karmali v. Sherbanoo —I. L. R., 29 B. 85 :—“ The 
living Mohomedan by operation of law becomes a dead Hindu ” 
says Mr. Justice Russell in this case. There is more of humour in this 
than correctness in the enunciation of legal principle. The state- . 
ment is that ® person who is a \.ahomedan when living becomes on 
his death a Hindu i.e., we suppose is governed by Hindu Law. The 
statement also suggests that the Mahomedan during his lifetime is 
not governed by Hindu Law; otherwise there is no meaning in the 
words “dead Hindn’’. It isnot a correct statement of the law to say 
that Khojas are not governed by the Hindu Law so long as they are 
living and become governed by Hindu Law only when they are dead, 
(See Mahomed Sidick v. Haji Abdula’?.) The statement only 
illustrates that judges are sometimes apt to be funny at the ex- 
pense of accuracy in the expression of legal views. 





SUMMARY OF REOENT CASES. 


d 


White & Co. v. Credit Reform Association and Credit 
Index, Limited [1905], 1 K. B. 6538. 


Practice—Interrogatory—Must not be oppresive. 


There is one general principle underlying the whole law as to 
interrogatories, viz., that they must not be of sucha nature as to 
be oppressive and to exceed the legitimate requirements of the 
particular occasion. 


Hence in an action of libel against a trade protection society 
who pleaded privilege, an interrogatory asking what inquiries the 
latter made as to the truth of the statements complained of, before 
publishing them, and from whom they obtained the information 
would be admissible, but an interrogatory requiring the society by 
reference to their books or otherwise to give the names of the 
persons, &c., to whom the defamatory statement was communicated 
was inadmissible as being oppressive. 





_. 7. (1885) I. L. R., 10 B.1. Beo also Cassumbhoy v. Ahmedbhoy, (1887) L L. Bu 
12 B. 280 (204). 
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Embiricos r. Anglo-Austrian Bank [1905], 1 K. B. 677. 


Bill of Eechange—Conflict of laws—Transfer of moveable property 
—Validity governed by what law—Cheque stolen—Forged 
indorsemint—Austrian law—Good title to holder for value— 
Rights of Drawee in Hngland—Conversion. 


The rule of International Law that the validity of a transfer of 
a chattel or other moveable property must be governed by the 
law of the country in which the transfer takes place, applies to the 
transfer of a bill of exchange or cheque by indorsement. 


Alcock v. Smith+ followed. 


An action for conversion brought by the -payee against an 
indorsee claiming under a forged indorsement giving him a good 
title in the country where it was made (Austria) is not maintain- 
able in England. 





Young v. Naval, Military and Oivil Service Co-operative 
Society of South Africa [1905], 1 K. B. 687. 


Company—Right of Directors to remuneration—Unpaid Directors— 
Right of indemnity—Paid Directors—Right to travelling 
ewpenses. 


Directors have no right to he paid for their services and can- 
not pay themselves or each cther or make presents to themselves 
out of the Company’s assets unless authorized to do so by the 
instrument which regulates the Company or by the shareholders at 
@ properly convened meeting. 


But such directors being both agents of, and trustees for, the 
Company are entitled to be Indemnified by the Company against all 


losses and expenses properly sustained and incurred by them in 
the due performance of their office. 


‘So also a trustee is entitled to complete indemnity for all pro- 
per expenses incurred by him in the execution of his trust, so that 
an unpaid trustee will be entitled to be paid for his travelling 
expenses provided they are properly incurred. 








1. (1892), 1 Oh, 238. 
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A paid agentis bound to discharge all the duties incident to 
his agency forthe payment agreed onand cannot make extra 
charges for work properly within the scope of his employment as 
agent. 


A paid director is not entitled to be paid the travelling expen- 
ses which he may have incurred while attending the meetings of 
the directors. 





Mcfadden v. Blue Star Line [1905], | K. B, 697. 


Ship—Contract of carriage of goods—Implied warranty of sea- 
worthiness—Nature and effect of warranty. 


The warranty of seaworthiness is absolute and is nota 
continuing one. 


It is absolute, because, if the ship isin fact unfit at the time 
when the warranty begins, it does not matter that its unfitness is 
due t? some latent defect which the ship-owner does not know of 
and it is no excuse for the existence of such a defect that ho has used 
his Lest endeavours to make the ship as good as ıt can be made. 


The warranty besides is not a continuing one, because the war- 
ranty is only as to the condition of the ship at a particular time, viz., 
at the time of sailing., The ship-owner is liable on the warranty only 
if the ship is not seaworthy at the time of sailing. His liability for 
anything happening after the ship has sailed depends not upon 
there being a breach of a warranty that the ship should continue 
fit but upon his position as carrier. 


The ordinary warranty of seaworthiness does not, therefore, 
take effect before the ship is ready to sail, nor does it continue to 
take effect after she has sailed. It takes offect only at the time 
of sailing. 

The warranty is that at the time the goods are put on board, 
the ship is fit to receive them and to encounter the ordinary perils 
that are likely to arise during the loading stage ; but that there is 
no continuing warranty after the goods are once on board that the 
ship shall continue fit to hold the goods daring that stage and until 
she is ready to go to sea nothwithstanding any accident may 
happen to her in the meantime. 


: = 
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Seymour v. Pickett [1905] 1 K. B. 7135. 


-Unregtstered dentist —Incapacity to sue for fees—Claim for value 
of materiala—Payment by debtor —No appropriation — Right 
of creditor to appropriate. 

Where by a statute, an unregistered dentist is precluded from 
recovering any fee for the performance of his professional services, 
an agreement to pay for such services thongh unenforceable is not 
a case of illegal contract or illegal consideration. Such a person 
may sue for the price of any material (such as gold and false tosti) 
supplied by him to the patient. 


Where a payment by a debtor to his creditor has not been 
appropriated by the former, the creditor has a right to appropriate 
it and this right of appropriation may be exercised by the creditor 
up to the very last moment é.e., until something happens in the mean- 
time which will render it inequitable for the creditor to do so 


Hence a creditor may make an appropriation even when he is 
being examined as a witness in tho very action brought by him 
against the debtor: 


` Vindes v. Hughes [1905], 1 K. B. 795. 


English Bills of Hechange Act, 1852,8.7, Sub-ace, 8—Clheque— 
Forged indor -sement— Payee a fictitious person. 


Where a clerk whose duty it was to fill up cheques pxyable to 
the order of his master’s customers and to postthe same to such 
customers filled several cheques with the name of such customers 
and after obtaining the signature of the master forged the indorse- 
ment of the customers and negotiated them with a third person 

. who gave full value for them in good faith and obtained payment 
from the master’s bankers :— 


Held (1) that the payees were not fictitious persons within 
the meaning of 8.7, Sub-sec. 3 of the English 
Bills of Exchange Act, 1882; 


and 2) thatthe master was entitled to recover from the 
third person the amounts which the latter receiv- 
. ed through the master’s bankers by Pi the 
cheques. 


Soa ee eel 
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Law Guarantee and Trust Society v. Russian Bank 
for Foreign Trade [1/905], 1 K. B. 218. 


Ship—Morigaye of ship—Carriage of Contraband—Coitract of 
carriage entered into by mortgagor—Impairing security. . 


The mortgagor of a ship remaining in possession can exercise - 
the ordinary rights of an owner provided he does not thereby impair 
the security of the mortgagee. 


A contract entered into by the mortgagorin possession of a ship 
by which she was chartered for the carriage of contraband goods to 
a port of one of two belligerent states is not binding on the mort- 
gageo as impairing his security and the latter will be entitled to a 
declaration to that effect although the ship may have in fact sailed 
with her cargo on the voyage. 


Townsend v. Moore [1905] P. 66. 


t 
Probate—Plurality of wills —Inconsistency—Same date-Drinciples ; 
for admitting to probate. 


Prima facie every document which is testamentary and duly 
executed in accordance with tho provisions of the Wills Act ought 
to be admitted to probate. 


Where there are many testamentary documents of different 
dates the principle is that the mero fact of making a subsequent 
testamentary document does not work a total revocation of a prior 
one unless the latter expressly or in effect revoke the former one 
or the two ba incapable of standing.together.. When there is no 
such revocation, all the instruments may be admitted to probate. 


But in the case of several testamentary documents which ure 
all of the same date or are undated and it cannot be ascertained 
which of them has been executed first and their provisions are so 
inconsistent that they cannot stand together none of the documents 
will be admitted to probate. 

In the latter case, however, the court will endeavour go to 
construe the words that, if possible, the two documents may stund 
together and may both be admitted to probate especially in the 
a bsence of express words of revocation. 
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Board of Education v. Reubell [1905] P. 88. 


Administration—Sureties—Person applying nominee of the Board 
of Education. 


A court may dispense with sureties to an administration bond 


‘where the person applying for administration is a nomince of the 
Board of Education. 





In the Estate of George Shaw [1905] P. 92. 


Probate to three executora—Subsequent lunacy of one— Revocation 
of grart— Fresh Probute, 


Where probate is granted to three persons named as executors 
and subsequently, one of them becomes of unsound mind, the Court 
may, on the application of the other two, revoke the original grant 
and make a fresh grant to the two with power reserved to the 


lunatic, if he should become of sound mind and apply, to join in 
the probate. 





Paignton v. All Having Interest [1905] P. 111 ct p. 228. 
Private communication to judge on subject matter of cause—Im- 
propriety. 


To address private communications to a judge who can only 
proceed judicially and to the best of his understanding of the law 
is improper. 





Tn the Estate of Hubbock [1905] P. 129. 
Will—Partsal blank— My grand-daughter’ —Egvtrinsic evidence. 


A complete blank in a will cannct be filled up by extrinsic 
evidence. A partial blank may be explained by extrinsic evidence 


Where a testatrix appointed as executrix and legatee a person 
described in the will as “my grand-daughter—” and the testatrix 
had three grand-daughters living at the date of her death :— 


Held, that extrinsic evidence was admissible to shew which 
grand-daughter was meant. 


ate e 
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Kine v. Jolly [1205], 1 Ch..480. 


Easement of laght—Negative easement—-Ancient lights—Obstruc- 
tion ~ Nutsance—Injunction or damages. 


Per Vaughan Williams, L. J. ~The right of easement of light 
is ouly a negative easement. 

It is a right which the dominant owner has to prevent his 
neighbour (the servient owner) from so asing the latter’s land as to- 
injure the former. ` 


An action of nuisance is different from an action of trespass. 


An action of trespass is an action which my be brought for 
the invasion of the body or land of a person. 


An action of nuisance does not involve the invasion of the 
property of another. The wrong consists in so using one’s own 
land as to injare his neighbour. 


In actions of nuisance, Courts will not enforce the alleged 
rights of the plaintiff unless that which has occurred is a substan- 
tial interference with his comfortable or profitable occupation of 
his dwelling-house, warehouse, or house of business, or unless the 
facts relied upon as constituling a nuisance are such as to interfere 
with the ordinary rights which, according to the ordinary notions 
of maukind, citizens are entitled to exercise in relation to one 
another and in relation to their property. 


Per Vaughan Williams and Romer, L. J. J.:—In determining 
the question of obstruction of ancient lights, the quantity of light 
coming froi other sources (to which a person is entitled by grant 
or prescription) may be taken into consideration. 


Per Vaughan Williams and Cozens Hardy, L. J. J, :—W here 
both parties honestly acted in accordance with what they believed, 
and not unreasonably might believe, to be their legal rights 
and there was no sharp practice or unfair conduct on the part 
of the defendant who did not act in a high handed manner or 
shew any desire to steal a march upon the plaintiff or evade. 
the jurisdiction of the Court and the injury complained of was not 
such as could not be fairly compensated by money damages, no. 
mandatory injunction ought to be granted against the defendant, 
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Where the plhintiff’s room was lighted by two windows in 
a dwelling-house belonging to the defendant and in consequence 
of the defendant’s building, the light coming from one window 
was affected, but it was found that there was a large obstruction of 
light and that the letting and selling value of the plaintiff’s 
premises had been substantially diminished :— 


Held, by Vaughan Williams and Cozens Hardy, L. J. J. 
(Romer, Le J. dissenting) that the plaintiff had a cause of action 
but that he was only entitled to recover damages. 





Ormerod, Griergon & Co., v. St. George’s Ironworks, Limited, 
[1905] 1 Oh, 505. 
Practice—Production and inspection of documents—Right to take 

coptes—Order LXV Rule 27, Sub. r. 18. 

Where an order was made at the instance of a plaintiff for 
the production and inspection of defendant’s documents and the 
order also gave the plaintiff liberty to take copies and extracts 
thereof :—~ 

Held, (1) that the plaintiff was entitled under this order to make 

copies himself or by his solicitors or agents ; 


and (2) that he need not pay any fee to the defendant 
and that Sub-Rale 18 of Rule 27 of Order LXV only 
applied when a litigant formally required a copy or 
extract to be furnished to him by his opponent. 





Taylor v. Allhusen [1905], 1 Ch. 529. 


Power of appointment—Particulay class—Donee a member of the 
class-—Donee’s right to appoint to herself. 


If the intention is clearly expressed the donee of a power of 
appointment may appoint the whole to himself if the power autho- 
rized an exclusive appointment. 

Where a power of appointment authorized the donee to 
exercise the power in favor of one or more of a specified class and 
the donee was also a member of tho class the donee might appoint 
to herself. l 


—— 
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Sibley v. Ashforth [1905], 1 Ch. 535. 
-Perpetuities—Legal contingent remainders—Applicabslity of rule. 


The rule against perpetuities applies to legal contingent 
remainders as well as to equitable limitations. It applies to all 
contingent equitable limitations of real estate and all contingent 
limitations of personalty including leaseholds. 


Property may be given to an unborn person for life or to 
several unborn persons successively for life, with remainders over 
provided that such remainders be indefeasibly vested in persons 
ascertained or necessarily ascertainable within the limits prescribed 
by the rule against perpetuties. 


A devise by a testatrix of real estate to trustees upon trust 
to receive the rents and profits and divide the same after Lady 
Day and Michaelmas Day in each year into three equal parts and 
pay the same to her three children and the survivors or survivor 
of them during their lives and the life of the survivor and after 
the decease of such survivor to pay and divide the said rents and 
profits after the said days equally among all the children of her 
children as may be born in her life-time or within twenty-one years 
of her death and as should be living on the Lady Day or Michael- 
mas day preceding such payment and after the death of all such 
grandchildren excopt one to such surviving child in tail with 
remainder over is, as regards the estate tail, void for remoteness. 


Banks v. Busbridge [1905], 1 Ch. 547. 


Will—Charge of debts on realty—Géft of personalty to another 
donee—Exoneration of personalty. 





The personal estate of a testator is primarily liable for the 
payment of debts and funeral and testamentary expenses, 


But where the testator shows by express words or by necessary 
implication to be gathered from the whole will an intention to 
exonerate the personal estate from sach payment then such 
intention will be given effect to. , 


The mere fact that the real estate is charged with the payment 


of such debts and expenses and that the personalty is given to 
another will not be sufficient to raise the above implication. 
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Mansell v. Cobham (Viscount) [1904], 1 Ch. 569. 


Literary and Scientific Institutions—User for social purpose— 
Erection of a billiard-room—Power to mortgage. 


Prima facie a commercial company or a trading company 
has an implied power to borrow money for the purposes of its 
business if such borrowing is not expressly prohibited. 


A literary or scientific institution cannot borrow money on 
mortgage of its property for the purpose of erecting a billiard- 
room. 


ener 


Campbell v. London Pressed Hinge Company, Limited 
[1905], 1 Ch. 576, 


Debenture— Floating charge—Jeopardy—~ Receiver. 


Debentare-holders who have a floating security upon the 
assets (present and future) of a going concern (such as a company) 
are entitled to the appointment of a receiver if their security is 
in jeopardy although nothing is payable to them in respect of 
principal and interest and there has been no default or ureach of 
contract by the mortgagor, 


A writ of execution taken by a creditor against the property 
subject to the debenture jeopardises the security and is a good 
reason for appointing a receiver. 


Rowe’s Trustee’s Olaim [1905], 1 Ch. 597. 
Company—Shares not fully paid—Shareholder becoming bankrupt 
—Dividend paid in respect of liability to future calls— Wind- 
ing-up--Surplus Assets. 





Where a pene is both a creditor of and a shareholder in a 
Company his shares being partly paid up, he must satisfy all his 
obligations as a shareholder and contributory by paying into the 
‘ common -fund all sums due from him in respect of calls before 
he’ can be entitled as a creditor to take OSG: ka of the 
common fund. 


4 
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No set-off is allowable. He must pay in before he can be 
heard to say that he can take out. 


In the case of a person who is a mere shareholder and all that 
he is entitled to recaive from the company is receivable not in 
respect of a debt but in respect of a distributive share of the assests 
of @ company in liquidation, the case is much stronger and he is 
not entitled to receive something out on distribution of assets of 
the compeny amongst its shareholders before he has discharged 
himself of his obligation to pay in. 


Grissel’s Case, L. R., 1 Ch. 528 applied. 


Where the holdor of a share not fully paid is adjudicated a 
bankrupt and the company proves in the bankruptcy for the 
estimated value of the liability to future calls on the shares and 
receives æ dividend less than 20s. in the pound the shares do not 
thereby become fully paid up shares and in the winding up of the 
company the bankrupt’r estate is not entitled to benefit by the 
distribution among the shareholders of the assets until it has paid 
to the liquidator the total amount remaining unpaid on the shares 
after receipt of the dividend by the company. 


In re Jackson and Haden’s Contract [1905], 1 Ch. 608. 


Vendor and purchaser—Contract of sale—Power to rescind on 
Objection as to title insisted on—Nature of right. 


A condition in a sale enabling a vendor to annul the sale 
in case the purchaser should insist on any objection or requisition 
as to which the vendor should “be unable to remove or comply 
with” will not enable a vendor to rescind the contract in a case 
where the latter failed to shew any title whatever either to whole 
or to part of the property sold. 





In re North of England Steamship Company [1905], 1 Ch. 6v9. 
Companies Act 1862, S. 51-—-Special resolutson—Notice of two 
meetings tn one document—Contingent meeting. 


8. 51 of the Companies Act does not allow notice cf a contin- 
gont meeting. 
4 
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A notice convening two meetings and convening the second 
contingently on a special resolation being passed by the requisite 
majority at tho first meeting is bad as to the second meeting. 





Ellis v. Ellis [1905] 1 Ch. 613. 


Letters of Administration—Grant of—Will appointing ewecutor— 
Suppression of will-Revocation of grant-Acts of Administrator. 


A grant of letters of administration obtained by suppressing 
a will appointing an executor is upon probate obtained by the 
executor void ab tnitto and all dispositions by the administrator 
are void except as to acts which the latter was compellable to do in 
due course of administration. 





Bevan v. Webb [1905], 1 Ch. 620. 


Partnership—Léeasehold—Renewal of lease by partner—Purchase 
of reversion by partner, effect of. 


Lf part of the assets of a firm consists of leasehold premises, 
one partner cannot take a new lease of those premises and-insist 
on retaining it for his own benefit. 


If a trustee or a person in the position of a trustee holding a 
lease as trust property take the renewal of that lease, the lease is 
treated as a graft or addition to the trust property and itself forms 
part of the trust property. i 


There is, however, no general rule that a trustee or partner is 
incapable of taking to himself the reversion expectant on the lease 
of which the trust estate or the partnership as the case may be is 
possessed unless the lease is renewable by custom or by contract. 





Berwick and Oo. v. Price [1905], 1 Ch. 682. 


Vendor and purchaser—Constructive nottce—Purchaser buying 
, title without calling for production of deeds. 


A purchaser of land will be deemed to have notice of all facts 
which he would have learned upon a proper investigation of the 


title. 
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A purchaser who does not ask to have the title-deeds delivered 
or (if they also relate to other proporty) to have them produced is 
deemed to have notico of a stranger’s rights whatever they may be, 
if the title-docds turn out to be in the possession of that stranger. 
A purchaser, therefore, who, without requiring delivery or produc- 
tion of the title-deeds takes a title from a mortgagee who has 
deposited the deeds by way of sub-mortgage is affected with con- 
structive notice of such sub-mortgage and the purchaser must 
tako the title subject to the sub-mortgage. 





JOTTINGS AND CUTTINGS. 


Form for foreclosure decrees :—We invite the attention of all 
Courts, and especially of the High Courts, to the remarks made by 
the Judicial Committee of the Privy Council in Gopi Narain v. 
Bansidhar, reported at page 191 of the reports part of this journal 
and to the necessity as therein pointed ont of providing for a form 
in cases where there are more incumbrances than one, Mortgage 
suits are of frequent occurrence (though foreclosure suits are 
not so frequent) and courts ought not add to the’ confusion 
somehow ‘or other created by the parties in mortgage suits by 
not giving proper decrees which will work out the rights of the 
parties. It is rightly pointed out that S. 86 of the Transfer of 
Property Act is only adapted to the case of one motgage arid mort- 
gagor. It hardly meets the requirements of a case where there are 
several incumbrances and a suit is brought by a prior incumbrancer 
for foreclosure. The High Courts ought, in the exercise of the 
powers vested in them under Ñ. 106 of the Transfer of Property 
Act, frame forms so as to meet the requirements of the above 
case for the guidance of Courts uuder their respective superin- 
tendence. In the absence of such forms or pending the framing of 
the same courts will do well to adoptin such cases the forms 
given in Seton on Decrees, Vol. Il, p. 1979, with such modifi- 
cations as may be found necessary for the circumstances of parti- 
cular cases. The first form given in Seton is given tn estenso in the 
foot-note of our report of the Privy Council case. Many other 
forms are required in other mortgage-suits and the framing of 
correct forms ought to have been undertaken long ago. But better 
late than never. “nx 
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Red Tapısm :—It will appear that Omnipresence is not the 
peculiar attribute of The Almighty. The Red tapisin of Govern- 
mentis to be found here, there and everywhere. It is tu be 
found even in departments which presumably carry on a commer- 
cial undertaking and profess to work on business lines, ‘he first 
edition of Woodman’s: Digest of the Reports of Indian Cases,” has 
been superseded by a new edition. We find in the Allahabad parts 
for January to April 1905, a slip in a prominent place containing 
an advertisment by the Government Press, that Woodman’s Digest 
is ready for sale for Rs. 50. If the reader should think that the new 
edition is advertised for in that slip so prominently, he will be mis- 
taken. It is only the old edition that is being advertised in that 
place without the supplements The new edition is advertised in 
very small characters in another place, but not so as to attract 
notice. Does the Superintendent Government Press believe that 
he will be able to sell the old edition at the same old price and 
without the supplements? If so, the new edition without the index 
volume will cost only Rs. 60 and is really cheaper. But these 
are apparently not matters for the consideration of the persons 
concerned. Pig 

The Retort Courteous.—A certain judge who presided in the 
County Court of an American Stute was fond of indulging occa- 
sionally in a joke at the expense of a counsellor, a practising 
attorney in the same court, with whom he was very mtimate and 
for whom ho had a high regard. On one occasion, when loading a 
cause at the bar, the counsellor observed that he would conclude 
his remarks on the following day, unless the court would consent 
to set late enough for him to finish them that evening. “ Sit, sir, 
not set ; hens set,” corrected the judge substituting one Americanism 
for another. “I stand corrected, sir” said the counsellor, bowing. 
Not long after, while giving an opinion, the judge remarked that 
under such and such circumstances an action would not lay. ‘Lic 
may it please your honor,” tays the Counsellor, “not lay; hens 
lay.” —(Humour of the Law.) 


A “ Village Hampden” —Tho footway from Hampton Wick 
through Bushy Park had been for many years shat up from the 
peblic in the last century. An honest shoemaker, Timothy 
Bennett, of the former placo, “ unwilling” (was his favourite 
expression) “ to leave the world worse than he had found it,” con. 
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sulted an attorney upon the practicability of recovering this road 
for the public good, and the probable expense of a legal process 
for that purpose. “I do not mean to codtle the job,” said 
Timothy, “for I have £700, and I would be willing to givo up the 
awl that great folks might not keep the Upper leather wrongfully.” 
The man of law informed him that no such sum would be neces- 
sary to try the right. “Then,” said the worthy shoemaker, "as 
sure to soles are soles IH stick to them to the last,’ and Lord 
Halifax, then ranger of Bushy Park, was immediately served with 
the regular notice of action. Upon this, his Lordship sent for 
Timothy, and, on his being admitted to his presence, the Earl said 
with some warmth, “ And who are you that has the cusurance to 
meddle in this affair?” My name, my lord, is Timothy Bennett, 
Shoemaker, of Hampton Wick. I remember, an it please your 
lordship, to have seen, when I was a young man sitting at work, 
the people cheerfully pass by my shop to Kingstone market. But 
now, my lord they are forced to go round about, through a hot 
sandy road, ready to faint beneath their burdens. And I am 
unwilling to leave the world worse than I found it. This, my 
lord, I humbly represent, is the reason why I have taken this 
work in hand. “Begone,” replied his lordship; “you are an im- 
pertinent fellow.” However, upon mature reflection, his lordship, 
convinced of the equity of the claim, began to compute the humi- 
liation of the defeat by a shoemaker, dcsisted from his opposition 
notwithstanding the opinion of the Crown lawyors, and rc-opened 
the road which is enjoyed by the public without molestation to 
this day. Honest Timothy died about two years after, in the 77th 
year of his age, and was followed to the grave by the great 
majority of the Hampton Wickians.— (Humour of the Law), 
*® 

Humours of a Digest.—A digest of legal decisions is not a Tom 
Tiddler’s ground for picking up the gold and silver of wit and 
humour. But there are stories circulating among lawyers about 
digests which have the true flavour of legal jokes. There is, of 
course, the well-worn anecdote of “ Best, Mr. Justice, his great 
mind,” which need not be more explicitly recalled. A business- 
like cross-reference thus, “New Years Day—See Intoxicating 
Liquors”—looks as if it were intonded to be jocular, but a closer 
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examination shews that it is at least a useful reference, for a ques- 
tion really arose in a certain case whether New Year's day was to 
bo reckoned in the period allowed for giving a notice under the 
Liquor License Act. Uhe recent case of Major v. McGregor, 5 0. 
L. R. 81, 6 O. L. R. 528, is the subject of a Bar anecdote, not per- 
haps trae, but sufficiently amusing. The action was for libel. The 
words complained of were written on a post card, and were enigma- 
tical, bul the innuendo was that the defendant meant to call the 
plaintiff a “son of a——.” The story is, that a professional man 
looked for the case under “ Defamation,” and not finding it, hunted 
up the compiler of a digest in which it ought to have been included. 
“ Oh! that case,” said the learned digester, “ you will findit under 
title ‘ Animals,’ sub-title ‘dog P” Itie said thata very diligent 
compiler of cross-references in a modern and up-to-date digest has 
placed under the title “Bridge” a direction to “see” not only 
s Municipal Corporations,” “ Railway,” and “ Way,” but also “ Gam- 
ing!” A correspondent suggests that under “ Parliamentary 
Elections” there should be a cross-reference to “ Water and 
Watercourses.” This is obscure, but is probably an allusion to a 
recent scene ona political platform in the electoral district of 
Durham (Ontario). We see, by the way, that in the current issue 
of the American Law Review there is sn article on “The Lawyers 


Lachrymal Rights.”—Canadian Law Times. 


* 
k * 


Talkative Judges :—The modern Bench is too fond ot talking“ 
Judge Emden the other day had to explain a discourteous phrase 
that had slipped from his lips, and now we kave the Lord Chief 
Justice having to “ explain” his unfortunate statement that journ- 
alists had not the same code of honour as other people. His Lord- 
ship said he could not understand what was the foundation for the 
report, which he had not seen. But he had told Mr. Salter that he 
had no ground for complaint as to certain letters, and some expres- 
sion that his Lordship had used seemed to have been understood as 
the expression ‘of an opinion that journalists were not actuated by the 
same sense of honour as other people. If any expression of his was 
capable of such a construction he should unreservedly withdraw it. 
Any such expression of opinion was absolutely contrary to the 
opinions that he had expressed throughout the whole of his public 
life. Tho Press of this country was conducted by men of hongur 
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in an honourable way, and he was sure that they were actuated by 
the same feelings of honour as other people. In particular cases 
their conduct had to be criticised, but if he had said anything 
contrary to what, he now said it did not express his opinions. When 
will our judges learn that silence is golden, particularly on 
the Bench ? :—Latw Notes. 


* 
1 * *% 


Definition of a gentleman :—The old, old question cropped up 
in one of the County Courts last month— What is the correct defini- 
tion of the word “ gentloman” ? 


Not long ago, when counsel questioned the right of the party 
to whom he was opposed to be styled “ gentleman,” Mr. Justice 
Darling pointed ont that the Heralds’ College declares that man to 
be a gentleman whose grandfather, father, and himself were enti- 
tled to a coat-of-arms. A century ago a stake won in a horse-race 
was withheld because the winning horse had not, it was contended, 
been ridden by a gentleman, The rider sued, and his case showed 
that he had never been known to do a dishonourable action; that 
altnough he attended the markets like other farmers, and was con- 
tent with a two-shilling ordinary, he had declared, after promising 
to ride the horse, that he would sooner be carried home dead than 
break his word. “Surely this is symptomatic of a gentleman,” said 
counsel, The jury agreed, and the gentleman in fact was duly 
declared a gentleman in luw, and as such entitled to the verdict 
in the case. 


The great “ Webster” says on the subject that in Great Britain 
the term “gentleman” is applied in a limited sense to those who 
have coats-of-arms but who are without a title, and in this sense 
gentlemen hold a middle rank between the nobility and yeomanry | 
In a more extended sense, it includes every man above the rank of 
yeoman, thus comprehending the nobility. In the United States 
the term is spplied to men of education and good breeding of 
every description. 


Some old writers say, “ Gentlemen be those whom their blood 
and race doth make noble and knowne,” and “ who so studieth the 
laws of the realm, who studieth in the Universities, who professeth 
liberal sciences, and, to be shorte, who can live idly and without 
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manuall labonr, and will bear the porte, charge, and countenance 
of a gentleman.” A medical student who had for a short time 
acted as surgeon’s assistant, but for six months had been in no busi- 
ness; æ coal agent who had been dismissed, and was at the time in 
no other post; a proctor’s clerk of former times, now collecting 
debts, but living mainly on an allowance from his mother—have, 
in modern days, all been held to come within the definition, 


The common meaning of the word isa person who does no 
work ; or perhaps rather Carlyle’s idea, a man who keeps a gig. 
To all this store of learning we now have Judge Tindal Atkinson’s 
dictum that a schoolmaster is not a gentleman.—Law Notes. 

rar 

Accused reserving the defence:—Referring to Mr. Justice 
Willis having characterized the reservation of the defence asa “trick 
of solicitors,’ we find in the “ Reminiscences of Sir H. Hawkins 
(Lord Brampton).” vol. 2, p. 225, that that eminent criminal lawyer 
not only advised a client to reserve his defence, but gloried in it. 
_ And the course he adopted was successful. It may be that the 
advantages of the Poor Prisoners’ Defence Act ought not to be 
extended to a defence reserver, but that has nothing whatever to 
do with the question as to whether an accused person is justified 
in reserving his defence, if he is so advised. The caution to be 
given by magistrates under Indictable Offences Act, 1848 (cap. 42), 
invites a prisoner to say nothing, and threatens that if he does 
say anything it will be taken down in writing and used against 
him on his trial. So long as this caution remains unrepealed a 
prisoner has a perfect right to hold his tongue before the justices, 
if so advised—Law Notes. 


* 
* k 


Criminal Procedure and Judges’ summing-up—Italy is busy 
overhauling her criminal proceedure. T'he most important alteration 
proposed is to abolish the presiding judges’ summing-up to the 
jury. Itis pointed out that in the case of Italy the judge rarely 
presents the factsin a colonrless, impartial manner, but almost 
unavoidably endeavours to influence the jury. In France, 
Belgium, and Switzerland the right of the judge to sum up has 
been already abolished. Commenting on the proposed change, 
the. Trsbuna remarks that the practice of British Law -Courts affords 
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no. guide to other nations, owing to the extraordinary high position 
which British Judges occupy in the public estimation, This great 
praise was undoubtedly amply justified in olden days, when it was 
popularly said that the judge was the prisoner’s best advocate. 
Within recent years, however, some judges have shown too great 
a tendency to yield to the contentions of the prosecution, parti- 
oularly when the prosecution is the Treasury. Another reform 
strongly advocated by leading members of the legal profession in 
Italy is the restriction of the growing habit of newspaper comment 
while an important case is still sub judice. Comments which in 
this country would constitute contempt of Court are there allowed 
to pass unpunished, and the minds of jurors are biassed by articles 
in the Press before the case begins. The Banmartini Case is an 
instance in point, especially as politics were imported into what 
shonld have been a purely criminal trial. At the opening of the 
present law term, a dignified protest was made by a very prominent 
member uf the Roman judiciary against this system of trial by 
newspaper, ‘which is conducted without regard for the laws of 
evidence. Our -newspapers have been much better in this: respect 
since the Court for Orown Oases Reserved decided in 1901, in: Rew 
v. l'ibbetts, that the editor and the “ crime investigator” of a news- 
paper can be convicted of conspiring to pervert the due course of 
jastice by publishing matter relating to prisoners pending théir 
trial :-—Lav Notes. ms . 
+x 

Restrictive Covenants.—An unintelligent observer, it has 
been said, once pronounced a caterpillar to be “all skin and squash,” 
and was mach astonished at the marvellons beauty and complexity 
of the animal when placed under the microscope., In much the same 
way to the ordinary layman—and even, we fear, to many of the ini- 
tiated—law appears to be a dull, uninteresting subject, whereas in 
truth itis one of most. fascinating interest, especially when sub- 
jected to the powerful microscope of judicial decision. Old doctrines 
are continually being examined by the Courts, and fresh light 
is always being thrown upon them, and lawyers have coustantly to 
review and reconstruct their conceptions of familiar principles. 
This is at ouce the interest and the hopelessness of the law. 


‘Most lawyers, wo imagine, if asked whether a purchaser of land 
is bound‘ by. covenants. entered‘into by-his predecessors in title, 
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would reply that he isnot bound by positive covenants, but can 
be restrained from using the land contrary to restrictive covenants 
of which he had notice, actual or constructive, before he took his 
conveyance; and ifasked for the reason of the rule they would 
probably refer to Tulk v. Mowhay (2 Ph. 774) as having decided 
that restrictive covenants are binding on s person who buys with 
notice, because it would be inequitable for him to use the land in a 
manner inconsistent with the contract entered into by the. vendor 
with notice of which he purchased, “ Of course,” said Lord Cotten- 
ham in that case, “the price would be affected by the covenant, 
and nothing could be more inequitable than that the original pur- 
chaser should be able to sell the property the next day for a greater 
price, in consideration ot the assignee being allowed to escape 
from the liability which he had himself undertaken.” 


The liability of subsequent purchasers, was, in Tulk v. Mowhay 
based on notice, and so the Jaw is stated in all the text-books. But 
in the recent case of He Nesbitt and Putts’ Contract, Far- 
well, J., has examined the doctrine, and given a different basis 
to it. ‘The person,” he tells us, “ entitled to the restrictive nega- 
tive covenant over Blackacre has an equitable iuterest in Blackacre, 
of the same nature as any other equitable interest, notice forming 
no part of the cause of action in respect of such equitable interest. 
The claim to enforce such negative covenant depends, as in the 
case of a charge, on its validity and priority, not on any notice, 
unless and until the owner of the land sets up as a defence the plea 
of purchase for value without notice and with the legal estate. 
The equitable charge exists independently of notice, and notice is 
only important to bind the conscience when the legal estate is set 
up a8 a defence against the equitable claim.” 


This idea is, of course, not entirely new. There is an,obiter 
dictum to the same effect in L. & 5. W. Railway Co, v. Gomm (20 
Oh. D. 562) and also by Farwell, J., himself in Osborne v. Bradley 
(1908, 2 Ch. at p. 451); but this is the first occasion on which a cage 
has been decided directly on this line of reasoning, 


Let us take the facts. Shortly, they may be stated thus :— 
Land is sold to A., in 1872, subject to certain restrictive covenants 
as to building. B. acquires a statutory titleto the land by adver 
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possession. In 1890, B. sells the land to C., who accepts B.’s title, 
relying solely on the siatutory title, and making no investigation of 
title. C., in 1903, agrees to sell the land to D. Can D. refuse to 
complete on the ground that he would be bound by the restrictive 
covenants contained in the deed of 1872? 


Yes, said Farwell, J., and he reasoned the matter out thus :— 
A restrictive covenant creates an equitable charge on the land, 
and such an equitable charge in many respects resembles an ease- 
ment, such as a right to light. The statutory title which B. ac- 
quired would have been subject to any easements to which the 
land was subject ; he could not, for instance, have built in sucha 
way as to interfere with his neighbour’s right to light. Therefore, 
B. took subject to the restrictive covenant. True, he had obtain- 
ed the legal estate in the land (whether with or without actual 
notice does not appear from the judgment; but for the judge’s 
reasoning that is immaterial), but he had given no value for the 
property ; his title depended, not on his own merits, but on the 
demeritsdf the former owner, who had allowed him to remain in 
undisturbed possession for twelve years. That being so, B. could 
not* Seč up the defence of purchaser of the legal estate without 
notice, and, on the most elementary principles of equity, he must 
take: subject to the equitable charge to which every volunteer 
would take subject, whether he obtained the legal or merely an 
equitable estate, and whether he had notice or not of the charge. 


Bat, granted that B. could have been restrained from breaking 
the covenant, did not C., the purchaser from him, take free from 
the equitable charge? Had not he obtained the legal estate for 
value without notice of the covenant? No, said Farwell, J ; he 
had constructive notice of the covenant. Hechose to buy without 
investigation of title, relying solely on B.’s possession. He need 
not have accepted the statutory title, and if he had investigated the 
title for the last forty years, the deed of 1872 would have brought 
the restrictive covenant to his notice, and he must, therefore, be 
held to have constructive notice. In the same way, if D. com- 
pleted the purchase he would be fixed with constructive notice of 
the covenant, and could, therefore, refuse to complete. a 
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Altogether, it is a very interesting, well-reasoned judgment 
and will weli repay perusal. It bas setlegal tongues a-wagging 
and raises a distinct issue which calls for the decision of -the Court 
‘of Appeal. Are we to say in future, in the old phrase, that restric- 
tive covenants are binding on purchasers only if they have notice; 
or, in the new phrase, that they are binding on everyone except a 
purchaser who acquires the legal estate without notice ? 


In most cases, no doubt, whichever view we adopt, the position 
of the purchaser will be the same. Usually he obtains the legal 
estate, and if he has no notice he holds free from the restrictive 
covenants of his predecessors. But, if it is merely an equitable 
interest which he obtains, then, sccording to the old notions of 
Tulk v. Moshay, he is not bound unless he has notice, while the 
new view compels us to hold him subject to the covenants whether 
he has notice or not. 


“ A storm in a tea-cup,” perhaps ; but very interesting, never- 
theless, as all jadgments are which throw light on old principles 
and tend to upset our cherished notions of them. Now that we 
have survived the shock caused by the first reading of the judg- 
ment in Be Nesbitt and Potts’ Contract, we must confess to have 
taken rather a liking to it, though it is a little startling to find a 
case directly ‘decided on the gound that a restrictive covenant 
creates an equitable charge on the land in favour of adjoining land 
just like a negative easement. There is, of course, one great 
difference between a legal easement and this new-fangled equitable 
easement, in that a legal easement is binding even on purchasers 
who acquire the legal estate without notice :—Law Notes. 

# 

The literary Lawyer:—In modern days the fact that a lawyer 
has great literary gifts is usually taken to imply that he is lacking in 
the qualities which go to make a successful legal practitioner. The 
skilled lawyer is ordinarily supposed to be a man of cultare, using 
the word inthe sense whichis not connected with it in suburban 
drawing-rooms and at popular lectures. Nevertheless, to the man 
of affairs there is something abhorrent in the notion that a good 
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lawyer'should be endowed with the‘literary graces, or with the 
possession‘ of the‘faculty of inditing a well-turned phrase. 'Well- 
turned phrases and rounded periods in addressing sentimental 
juries are allowable. But let a’man once permit the same senti- 
‘ments, couched in the same furm, to take a shape ære perenntus, 
and his more practical acquaintances shake their heads sadly and 
solemnly, and lament the loss of another good soul. This general 
antipathy to literary lawyers is probably due to the fact that what 
one looks for in a great Judge or a skilled advocate is a practical 
grasp of affairs. No one wants to read the judgment of a learned 
Judge merely because itis framed in an elegant style. Parties 
want their judgment quickly, and like it to the point. Indeed, the 
point of view of plaintiff or defendant is largely limited by the 
extent of the bill of costs. Many suitors have a sublime contempt 
for what the learned Judge is saying though rhe utterances of that 
learned Judge may gain him the veneration of generations of law- 
yers. The busy lawyer, again, on the look-out for precedents, wants 
‘the point put in a nutshell. He wants to be able to tear the heart 
out of the casein a moment. Indeed, the headnote suffices for 
him, and it has been known’ to work wonders with many magis- 
trates. Perhaps that is a reason why law reports are so expensive. 
It is not the reason why they are so” voluminous. 


Examples of the ill-success in their profession of men who 
began to scribble too early are numerous. I do not speak of the 
politicians, as many successful lawyers have made unsuccessful poli- 

‘ticians. But history, which never lies, does record instances of men 
who burned to put their thoughts on paper, and did so, and never 
got the chance to utter their thoughts aloud in Court. John Anstin, 
the great writer on jurisprudence, had a keen eye for all the delicate 
shades of literary expression, as those know only too well who have 
had to struggle through his ponderous and ‘wholly admirable work- 
He paid the peralty, however, for his want of ‘consideration for 

“students by gaining @ very small practiceat the Bar. It was the 
‘same ' with Edmund Burke and Thomas Babington “Macaulay. 
Indeed; the cases‘of men’who practised atthe Bar successfully: and 

“yet wrote well have been few and far between, and the more notable 
by reason of théir scarcity. Mr. Augustine Birrell, K.C.;-has attained 

` “to á large-Chancery practice,-and has nevertheless: minaged ‘to write 
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some altogether ‘charming essays’ and preside over the Omar 
Khayyam Club, not to speak of other-eccentric and literary gather- 
ings. Mr. Justice Darling, one of the most popnlarof English 
Judges, found time before his elevation to the Bench to write his 
brilliant Seéntsllae Juris. But these exceptions merely prove the rule. 


When we come to the men who gave up the law because they 
found a gold mine in literary work, their name is legion. There is 
Mr. F. E. Weatherly, the famous song-writer ; Mr. Adrian Ross, 
who writes the “ book” of the most successful musical comedies 
of the day, and has found time to write poems, a short history of 
Europe, and to edit French books for a university series ; Mr. 
Stanley Weyman, the romantico novelist, and hosts of others, Even 
the great Sir Walter gave up his legal work for literature, 


With all these obstacles to success in the law, it is curious and 
interesting to find that, though the great English Judges for the 
most part severely applied themselves to the consideration of con- 
crete law and facts, as presented for their consideration in the cases 
which came before them, there have been some distinguished orna- 
ments of the Bengh who found time to indulge with some effect 
in the purspit of pure literature. To expect most Judges to do so 
would be foolish. They are expected to be at home in every branch 
of the law, and to have the latest decision on every out-of-the-way 
problem on the tip of their tongues. How they manage to maintain 
a serene aspect is a marvel. They have always to be on the alert, 
although they may sit far into the night trying circuit cases, or 
dispose of shoals of applications and other forms of legal “ business” 
which come before them in their Chambers, and are never noted by 
those who merely judge of the amount of the work of Judges hy 
what they doin open Court. . co ee ae ee e ie. ah % 


The first great literary man among the Judges was Sir Thomas 
More (1478-1535). More owed much to the influence of the great 
Erasmus. More was quite an eccentric man for his times, for he 
absolutely refused bribes. His great literary work—he wrote many 
volumes, the mere enumeration of which would be tedious—was 
his Utopia, by which, even more than by his standing in the law 
he is remembered. This work has been severely criticised for its 
sentiments, but no one has been found to deny its great literary 
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value, A story is told of More which may be very edifying but 
which considerably taxes one’s credulity. More was a “demon for 
work,” and got through his cause list very rapidly. One morning, 
being told by the officer that there was not another cause before 
the Court, he ordered the fact to be entered on record, as it had 
never happened before. If true, this was rather unkind to the 
Chancellor’s predecessors in office. 


Another great literary lawyer—perhaps the greatest—was 
Francis Bacon (1561-1626). Even if we left Shakespeares works 
out of account, we should find it necessary to devote a whole volume 
to the discussion of his acknowledged works, were we so minded. 
The Essays, the Novum Organum, the Advancement of Learning, 
the Apophthegms,and the History of Henry VII., make lawyers proud 
of the fact that so great a literary genius ever dispensed law—though 
whether he dealt out justice is another mafter. Bacon was one 
of the wisest men that ever lived ; and althongh his practice did 
not square ‘with his precept, itis quitein accoord with his complex 
character to find him giving these words of sage advice to Villiers, 
the royal favourite: “By no means be you persuaded to interpose 
yourself by word or letter in any cause depending, or like to be 
depending, in any court of justice, nor suffer any man to do it where 
you can hinder it; and by all means dissuade the king himself from 
it, upon the importunity of any, either for their friends or them- 
selves. Ifit should prevail, it perverts justice; but if the judge 
be so just, and of so undaunted a courage (as he ought to be) as 
not to be inclined thereby, yet it always leaves'a taint of suspicion 
and prejudice behind it.” Bacon’s references to the charges of 
corruption brought against him are themselves literary gems. He 
wrote to the Lords imploring them to be impartial, and declaring 
that he would “ not trick up an innocency with any cavillations,but 
plainly and ingonuously declare what I know or remember.” His 
letter on the charge made against him at the bar of the House is 
eloquent indeed: I know I have clean hands and a clean heart, 
and I hope a clean house for friends or servants. But Job himself 
or whosoever wag the justest judge, by such hunting for matters 
against him as hath been used against me, may fora time seem 
foul, specially in the time when greatness is the mark and acou- 
sation is the game.” . . . 2 2 1 ew ee 
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<- Another Judge distinguished for his literary attainments was 
Edward, Hyde, fist Earl of Clarendon (1609-1674). His oppor- 
tunities for acquiring taste and knowledge of his art were excep- 
tional: He was a friend of Ben Jonson, Hdmund Waller, Carew, 
Selden (the anthor of the Table Talk), and Chillingworth. Clarendon 
was the very, reverse of admirable as a man, and, as one of his 
biographers says: “It is in literature that Clarendon’s name best 
deserves to be remembered.” The same writer (Mr. T. M. Wood) 
saye: “It is as works of literary art'that his histories have attained 
to the position they hold, They charm us by their calm and never- 
failing grace, by their quiet humour, by their general tone of lofty 
dignity, but perhaps most of all by the exquisite portraits which’ 
they contain.” : 


A man whose career presents a great contrast to those which 
have been-briefly adverted to above was Sir William Blackstone 
(1728-1780), whose claim to literary fame rests on the fact,that he 
was the first “(pace Coke upon Littleton and their forerunners 
Britton and Bracton) to write a comprehensive, if sometimes sy.co- 
phantic, commentary upon the laws of England. His first flights 
with the muse were of a vastly differing nature. At twenty he 
compiled a treatise on The Elements of Architecture, and he started, 
his legal career by, composing verses. Of his Commantartes, Mr. 
Edmund Robertson, K.C., M.P., says: “ More undeniable than 
the political fairness of the treatise is its merit as a work of litera- 
ture. It is written in a most graceful and attractive style, and 
although no opportunity of embellishment has been lost, the lan- 
guage ig always simple and clear. Whether it is owing to its literary, 
graces or to its success in, flattering the prejudices of the public 
to which it was addressed, the influence of the book in England.. 
has been extraordinary, Not, lawyers only, and lawyers, perhaps, 
even less, than others, accepted it as an authoritative revelation 
of the law. It performed for educated society in England much, 
the same service a3 was rendered to the people of Rome by the, 
publication of their previonsly, unknown laws. It is more correct to 
regard it as a handbook of the law for laymen than asa legal treatise, 
and as the first and only book of the kind in England, it has been, 
received with somewhat indiscriminating reverence. , - -.. lt; is 
amusing to observe how much importance is attached to the tpstsstima, 
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verba of a writer who aimed more at presenting a picture intelligible 
to laymen than at recording the principles of the law with technical 
accuracy of detail.” 


Next in our list of great léHerateurs on the Bench comes Francis 
Lord Jeffrey (1773-1850). He made headway but slowly in his 
profession, and in his early years neglected the law very much for 
literature. With Sydney Smith he founded the famous Hdinburgh 
Review in 1802, For twenty-seven years he edited that journal, 
and his articles, they made him and it famous, certainly made 
many bitter enemies, It was his slashing criticism of Wordsworth, 
Keats, Byron, and even Scott, that provoked Byron's English 
Bards and Scotch Reviewers. His review of Moore’s poetry in 1806 
drew a challenge to a duel from the poet, who indignantly met his 
critic at Chalk Farm. Unfortunately for the gossips, the fight was 
prevented by the myrmidons of Bow Street, who conveyed. both 
parties before the magistrate, by whom they were promptly bound 
over to keep the peace. In his sketch of Jeffrey’s life Mr. T. F. 
Henderson says that, “ notwithstanding the increasing success of 
the Revisw, Jeffrey always continued to look to the Bar as the 
chief field of his ambition,and indeed he soon experienced that 
his literary reputation was a help and not an obstruction to pro. 
fessional advancement.” His ambitious were justified by his 
becoming Lord Advocate, and his subsequent elevation to the 
Bench as Lord Jeffrey in 1884, His work on the Edinburgh Review 
has left a mark on the thought of his century which only students 
of literary criticism can fully appreciate. 


. One of the foremost contributors to Jeffrey’s Review was 
Henry Brougham (1778-1868), afterwards Lord Brougham, per- 
haps the most versatile genius that Edinburgh has produced. He 
was author, lawyer, scientist, politician, orator, all in one. As he 
drove away one morning Samuel Rogers, the poet, said of him: 
“There go Solon, Lycurgus, Demosthenes, Archimedes, Sir Isaac 
Newton, Lord Chesterfield, and a great many more in one post- 
chaise.” Some idea of his temperament and characteristics may be 
obtained from the sketch of Mr. Quicksilver in Samuel Warren’s 
Pen Thousand a Year, which is a caricature of Brougham. 
Brougham ‘had no reputatiom for kindness, yet he said of Austin : 
=“ Tf John Austin had had health, neither Lyndhurst nor I should 
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have been Chancellor.” He had a genius for getting into scrapes. 
In the beginning of the nineteenth century he had many a quarrel 
with the great Lord Eldon; and in 1864, at the dinner given by the 
English Bar to M. Berryer, the great French Advocate, he drew 
down upon himself a rebuke from Lord Chief Justice Cockburn, 
which has become classical. Lord Brougham said that “the first 
great quality of an advocate is to reckon everything subordinate 
to the interests of his clients.” In replying to the toast of “ The 
Judge,” Cockburn said : “ Much as I admire the great abilities of 
M. Berryer, to my mind his crowning virtne—as it ought to be 
that of every Advocate—is that he has throughout his career 
conducted his cases with untarnished honour. The arms which an 
advocate wields he ought to use as a warrior, not as an assassin. 
He ought to uphold the interests of his client per fas and not per 
nefas. He ought to know how to reconcile the interests of his client 
with the eternal interests of truth and justice.” Brougham, not- 
withstanding his fondness for keen and sometimes acrimonious 
controversy, lived to ninety. It is impossible even to attempt a 
summary of his activities. The list of his writings fills pages upon 
pages of the British Museum catalogue. At eighty-five he wrote 
an enthusiastic disourse on Newton and the Newtonian philosophy. 
But in spite of his brilliant eloquence and his command of langnage, 
no one reads his works to day. Some phrases of his—-sach as 
“The schoolmaster is abroad’”—still stick in the memory. “Y et,” 
says the late Mr. Henry Reeve, “ambitious as he was of literary 
fame, and jealous of the success of other authors, he failed to obtain 
any lasting place in English literature. His style was slouching, 
involved, and incorrect. Like his handwriting, which was precipi- 
tate and almost illegible, except to the initiated, his composition 
bore marks of haste and carelessness, and nowhere shows any 
genuine originality of thought.” Like Gladstone, Brougham was 
cursed with an over-active brain. Both wrote voluminonsly, and 
their works are forgotten. 


A literary Judge of a very different order of mind was John 
Campbell (1779-1861),the author of the Lives of the Lord Chancellors 
“The conception of this work is magnificient,’"’ says Mr. W.C. 
Smith, “its execution wretched.” This work has been severely 
criticised. and the same fate has attended its companion work, 
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the Lives of the Chief Justices of England. And yet these books, 
as Mr. Smith says, constitute an invaluable repertory of facts 
and must endare until they are superseded by something better. 
To expect a good literary style from a man who worked as hard as 
barrister, Lord Chief Justice, and Lord Chancellor, as Campbell 
did, is asking too much. Campbell had much to do, but retained 
a fundof dry Scotch humour on the Bench. Mr. Sam Joyce was as 
remarkably short as Mr. (afterwards Sir) John Karslake was tall 
and when he arose to address the Court, Lord Campbell said :“Mr. 
Joyce, whea counsel address the Court itis usual for counsel to 
stand up.” “My lord,” protested Mr. Joyce, “ I am standing up.” 
A little later Mr. Karslake rose from a bench at the back of the 
Court, which, sloping upwards, gave him even greater apparent 
height. Thereupon Lord Campbell remarked: “Mr. Karslake, 
although it is usual for counsel to stand up when they address the 
Court, it is not necessary for them to stand on the benches.” 


An English Judge who never published anything, but who will 
always be remembered for his powers of sarcasm and, epigram, was 
Sir John Maule. Soon after Maule was raised to the Bench he met 
Reynolds, the Solicitor to the Treasury. “Reynolds,” said he 
“do you remember telling me that no Judge who had been six 
months on the Bench was ever to be belived on his oath?” His 
friend, with some trepidation, disclaimed ever having made the 
remark. ‘Oh yes, you did,” replied Maule, “and PN tell you what. 
I have now been six months a Judge,and it was a d—d impudent 
truth.” When Maule was at the Bar a counsel opposed to 
him described some of his arguments as childish. When his turn 
to reply came Maule said: “ A child is better than a bear: a child 
may grow to man’s estate, but a bear must ever remain a brute” 
Mr. Justice Maule’s oft-quoted remarks when passing sentence on 
a bigamist before the passing of the English Divorce Act of 1857 
are too lengthy for citation here, but are well worthy of perusal 
as an unsurpassed specimen of delicate judicial irony. 





Sir Alexander Cockburn (1802-1880) was a man of brilliant 
cleverness, and itis to be regretted that one of his gifts had not 
more time to devote himself to writing. Pleasure loving and‘not 
ever energetic in his early years, he wasted valuable time which 
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could not be regained in latter life. His love of hunting and outdoor 
sports he retained to the end, and at the time of his death he was 
engaged in writing a series of articles on The History of the Chase 
in. the Néeneteenth Century. But Cockburn was far better known 
as a-great speaker, and his contributions to Knglish oratory rather 
than to literature will keep him in remembrance. 


Lord Bramwell (1808-1892) was extremely fond of contro- 
versial writing. He was a constant contributor to the correspon- 
dence columns of The Times, and though his letters all dealt with 
passing events, their style is so vigorous, aud they manifest so keen 
an intuition, that they may be read with great interest after the 
lapse of many years. Most of his writing was done after he 
had retired from the Bench, for he was far too busy a Judge to 
write on purely literary subjects during his working years. Bram- 
well wasa hard hitter and somewhat intolerant. In reply to 
a young Harrister who had differed from him with regard to the 
precise status of Serjeants’ Inn, he wrote to The Times : “The letter 
of Mr. Baylis exhibits a crass ignorance of the subject on which 
he writes and a proportionate confidence.” 


A great English Judge whose literary tastes took a peculiar 
direction was Roundell Palmer, Earl of Selborne (1812-1895). 
During his early days at the Bar he wrote for The Times and The 
Britsh Critico. He soon manifested a love for devotional literature 
and made a plunge inte patristic learning, “from which,” says Sir 
Edwerd Fry, “ he soon recoiled.” He was much interested in the 
Tractarian controversy and in the treatment by-the Colonial Office 
of the Episcopal Church in Canada, In 1886 he wrote A Defence 
of the Church of England against Disestablishment. In 1896 a post- 
humous publication took place of Letters to his son on Religion. 
But he is best known to the devotional reading world by his col- 
lection of hymns (issued in {862) entitled The Book of Pratise—at a 
time when he was in the throes of work of Solicitor-General. “The 
work,” writes Sir Edward Fry “was characterised by the great 
pains taken to ascrtain the true authorship of hymns which were 
either anonymous or attributed to those who bad not composed 
them: and by a like effort to exclude all variations grafted on the 
original language, and to give the hymns, ‘in the genuine uncor-’ 
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rupted text’ of the authors themselves.” Later on Lord Selborne 
published another collection—The Book of Praise Hymnal. His 
greatest monument, which will cause his name to live for ever in 
the history of the English law, is the Judicature Act of 1878, for 
which he was in the main responsible~an Act which, together with 
the amending Act, forms, to use the words of Lord Davey, “ the 
constitutional charter of the superior Courts of England.” 


But brief reference can be made two modern English Judges 
of vast literary attainments. Lord Coleridge (1820-1894) was one 
of the most distinguished of Balliol scholars. A brilliant orator, 
with a most beautiful voice; an exceptionally good letter-writer ; 
steeped in Greek and Roman poetry; a refined sholar; an anec- 
dotist with an inexhaustible store—he was eminent in every way. 
Another brilliant Balliol man was Lord Bowen (1885-1894). The 
friend of Benjamin Jowett, the wit of the English Bench, the orta- 
ment of the Court of Appeal a most luminous interpreter of legal 
principles, translator of Virgil, writer for The Saturday Review and 
The Spectator, he has left behind an excellent record of good 
work.— The Commonwealth Lau Reviem. 


Legal anecdotes—Mr. Justice Maule is the subject of an 
amusing episode. When sitting in Chambers one day he 
had before him two boys from solicitors’ offices on some 
interlocutory proceedings. Maule gave his decision on the 
point at issue, whereupon the boy who had lost his case also 
lost his temper, and as he left the room gave vent to his 
opinion that the Judge was “a damned old fool.” This was 
too much for the austere doorkeeper, who hauled him back before 
his Lordship, and reported the matter. '‘I understand,” said Maule 
to the trembling culprit, “that in passing out of these Chambers 
you called me ‘a damned old fool’! Idon’t say you are wrong, 
my boy, for a moment. You may be right; I may be a damned old 
fool, but it would have been more polite if you had deferred the 
expression of your opinion until you were outside. You may 
now go.” 


For out-and-out politeness commend us to Mr. Justice Graham, 
who when once presiding at the Old Bailey in the days when the 
law sent crowds to the gallows, had to sentence no less than sixteen 
prisoners to death. In reading out their names he inadvertently 
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missed one—John Robins—aud then with due solemnity exhorted 
them to prepare for their doom, and pronounced on each the sentence 
of death, The condemned left the dock, and his lordship’s atten- 
tion was called to the fact that he had omitted to read John 
Robins’ name. “Bring him back,” said the Judge. “By all 
means let John Robins step forward.” Back came the unfortunate 
map,and Graham, addressing him in his singularly courteous manner, 
assured him that “the omission was purly accidental, and I ask you 
pardon for my mistake. I am very sorry, and can only add that 
you will be hanged with the rest.” 


We hke the story of the young solicitor who was entrusted 
with the defence ina strong case of murder, By dint of persua- 
sion he induced one of the jury to promise him that he would 
consent to no other verdict than one of manslaughter. After stat- 
ing that they were unable to agree, and being sent back again ©, 
ther room, the jury, after an interminable absence, eventually 
returned with a verdict of ‘‘ manslaughter.” ‘The solicitor was 
overjoyed, and expressed his gratification to his faithful ally on 
the jury. “ Eleven for wilful murder, eh?” said the jubilant 
youth. “Eleven for murder? No, sir!’ exclaimed the juror. 
“What then ?” asked the perplexed solicitor. “ Hleven for an 
acquittal! You may depend upon it, siv, the other jurors had been 
‘got at P” 


That judges have their domestic worries no less than other 
men is instanced by the tale of Mr. Justice Littledale, who was a 
sound Judge and an excellent husband, but afflicted with a wife 
whom he could not control. One day, to his consternation, his 
butler—an old and valued servant—announced his desire to leave. 
Littledale begged him to state his reasons, and after much fencing 
this excellent butler stated that he could not stand her ladyship 
any longer. “My lady bed—d!” said the Judge. “Oh, James, 
what a sinner you make ofone! Is thatall, James? Then go 
down on your knees at once and thank God my lady is not your 
wife Y’ James stayed. r i 

Sam Warren, Q.C., who was a Lunacy Commissioner, told 
Hawkins that on one of his visitations to an asylum one of the 
patients confided to him that he had married the devil’s daughter, 
and they had gone off for thir honeymoon in a chariot of fire (lent 
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by the bride’s father), and spent a comfortable time at Mont Carlo, 
where al] the hotels were under the special patronage of the 
aforesaid father. “I hope,” said Warren, politely, “that your 
marriage was a happy one.” “ Yes,” said he with a sigh, “but we 
don't get on well with the old folks |” 


Apropos of Sir Frank Lockwood, we are told that on one 
occasion he was cross-examining with some severity the witnesses 
on the other side—a pious body of gentlemen. Jelf, Q C., who 
was against Lockwood, at length became tired of being routed in 
so ruthless a manner, and plaintively cried : 


kg 


“ Pray, pray, Mr. Lockwood 


“So ldo,” said Lockwood; “so Ido, Mr. Jelf, at fitting and 
proper times.” 


Hawkins was once retained for un insurance company, the 
plaintiffs being clothiers who sold ready made clothes, and their 
premises having been burnt down they made an enormous claim 
against the insuranca company. Hawkins having elicited that 
there were piles upon piles of trousers, and nearly all of them had 
brass buttons, commented on the fact that, in spite of careful 
sifting of the debriz, nota batton had heen found among the sal- 
vage. The Court adjourned till the following morning, when 
hundreds of buttons partially burnt were brought into Court by 
the Jew plaintiffs. 

Cockburn, Chief Justice, inspected the buttons, and enquired 
how Hawkins accounted for them, after having stited that none 
had been found. 

.“ Up to last night, my lord, none had been found.” 

“ But,” said Cockburn, “these buttons have evidently been 
burnt in the tire. How do they come here ?” 

“ On their own shanks, my lord.” 

Cockburn agreed, and so did the jury, ona verdict for the 
defendants. 

A barrister who dearly loved a title on one occasion proposed 
for membership of the circuit a certain baronet, and oxpatiuted, 
not on his learned qualifications to join the mess, but on his high 
social distinction, and that he was une of our oldest baronets, finally 
winding up his speech with a laudatory description of his equipage, 
hes country seat, the noble mansion and park of many generations &c. 
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After the ironical cheers of the bar mess had subsided, up 
rose a junior, who with becoming modesty, intimated his desire to 
second the proposal, as he happened to be the mortgagee in possession 
of the paternal estates mentioned with such pride! 


But we must not anticipate the pleasure with which we feel 
sure the book will be read ; and we will only give one more extract. 


Two rough fellows were discussing Mr. Justice Blackburn, and 
thus spake one to the other:—‘‘ That bloke (Blackburn) knows 
whats what, and what ain’t; he knows what’s law and what aint ; 
and he ain’t going to scrag a man for a bad character, nor let a 
swell get off for a good’un. What he said was right enough—if 
we was guilty they must prove it. Td sooner be tried before that 
man than any o’ them bloomin’ mealy-mouthed. ’uns as ’ull give 
yer seven stretch for not bein’ a angel.” :—Law Notes. 
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POWERS OF THE MANAGING MEMBER OF A 
MITAKSHARA JOINT HINDU FAMILY. 


Their Lordships, the Chief Justice and Mr. Justice Moore, 
have held that the alienation by a managing member of a family 
of family immoveable property to procure funds for the expenses 
of the marriage of a male member wes not binding on the other 
members and did not convey the shares of the members who did 
not expressly consent to the same. The reason stated is that 
the managing member is not entitled to alienate the family 
property unless he obtains the consent of the other members “ or 
unless there is some established necessity, moral or religious obli- 
gation, to justify the transaction.” They held that in the particular 
case there was no necessity for the sale and there was no moral or 
religious obligution to marry a junior male member and that was 
the test of a moral or religious obligation whether the non- 
performance of the particular act involved a loss of caste or 
status'. We venture to doubt the correctness of the principle thus 
laid down. The true test is (1) whether the alienation is made 
to procure funds for a legitimate family expense*, and (2) 
if so whether the particular transaction is one which a prudent 
manager should have entered into under the circumstances. If the 
two points are decided in the affirmative, the transaction would be 
valid not.merely in favour of a third party purchaser but also as 
against the other members of the fumily. If, on the other hand, the 
funds are not raised for n legitimate family purpose but the pur- 
chaser alter making reasonable enquiries bonafide believes that the 
alienation is made to procare funds for a legitimate family purpose, 
the alienation so far as the third party is concerned would be valid 
and operate to convey the entire interst of the family in that 
property, though in a partition the other members may be entitled 





1. Govindarajulu Y. Venkatanarasayya, I. L. R., 37 M. 208. 
2. Suraj Bumsi Koer v. Sheo Proshad, L. R. 6, É A, 88 at p. 101. 
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to charge the share of the managing member with the value of the 
alienated portion. 

Before discussing what is a legitimate family purpose, and 
for the purpose of understanding it, itis better to start with aclear 
conception of the nature of a joint family under the Hindu Law. 
As stated by Bhashyam Aiyangar, J.: “ The Mitakshara doctrine of 
joint family property is fonnded upon the existence of an undivided 
family as a corporate body and the possession of property by such 
corporate body. The conception of a Hindu family is a common 
male ancestor with his lineal descendants in the male line 
and so long as that family is in its normal condition, namely, the 

‘ undivided state, it forms a corporate body.” As regards the pro- 
© porty of such family the unobstructed heritage devolving on such 
family with its accretions is owned by the family as a corporate body. 
. According to this view the joint family is a corporation and the 
family property is the property of the corporation. The individual 
members of the family do not own the property as joint ten- 
ants, This is made clear in a subsequent passage of the same 
judgment, wherein dealing with the joint acquisitions of the 
tmembors of a joint family and with reference to the ques- 
tion whether the sons of such joint acquirers would acquire 
a right by birth in that property, the learned judge says, 
“ If the joint acquirers intended to hold the property so acquired 
‘as co-owners and not as family joint property in the Mitekshara 
sense of that expression, this view would be perfectly sound. 
But if; as supposed, the property was acquired by all the members 
of the undivided family by their joint labour, it would, in the 
absence of any indication of intention to the contrary, be owned 
‘by them as joint family property and in that case their male issue, 
who, by their birth, become the members of such undivided family, 
necessarily acquire a right by birth in such undivided property!.” 
In the next sentence he draws the distinction between the natural 
persons who form the corporation at a particular time, and the 
corporation itself. 

In the early conception of the joint family before the develop- 

ment of individual ownership and the consequent right to partition 
the corporate character was still more manifest. The joint family 





1. Sudarsanam Maistri v, Narasimhule Matetri, I. L, B., 25 M. at pp. 149, 154, 
155 and 156, 
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consisting of a Malabar Tarwad and the Nambudri Ilom remains a 
corporation even to the present day and the property belongs to 
the legal unit, the Tarwad or Tllom and not to individual members 
thereof. Until partition, the joint Hindu family under the 
Mitakshara is in exactly the same position so far as the rights of 
the various members of the family in the family property are 
concerned. To complete the conception of the joint Hindu family 
under the Mitukshara we have to take into account the female 
members of the family, i. s., the daughters of the family before 
marriage and the women who come into the family by marriage, 
who are entitled to certain rights out of the family property. 
Before the individual right of ownership of the malo members camo 
to be recognized there was not much difference between the male 
and female members in their rights so far as their interest in the 
family property was concerned.* i 


In the joint family as conceived above, the corporate property 
belonging to the family as a unit will have to be utilised for 
the benefit of the family, namely, for the food and raiment of the 
members thereof, for the auspicious and inanspicious ceremonies 
of the family, ti. e., fortha marriages and other ceremonies of tho 
members both male and female, for their Sraddh and other 
funeral ceremonies and for the worship of the family de ty when 
there is common worship. Besides this there may be other ex- 
penses which social customs and manners and the practices of a 
particular community might prescribe, such as charities, etc., which 
every Hindu household of some standing is generally expected to 
incur and which raises its prestige. It wouldseem that the marriage 
of a male or female member or any expensesincurred for a male or 
female member would still be a fumily expense. 


One of the members of the family has to look after the 
management of the family affairs and provide for the above ex- 





# That the joint family property is not the property of the natural persons who 
at a partioular time form members of the corpor-tion will also be evident from the 
fact that the! individual members thereof have no definite sharesiu the family 
property tilljafter division, that no individual can claim any partioular share of the 
income and that no individual can complain of the utilisation of the fargest share of 
the income for the maintenance and marriage of the sons, daughters and wives of 
another member, though that member may be entitled to get only a very small share 
of the property m the division, Appovier v. Rama Subba Aiyan. XI M. I. A. 76. 


214, THE MADRAS LAW JOURNAL. [vor xY. 


penses of the family. The natural head of the family is the father 
where the family consists of a father and sons and on his death the 
eldest of the remaining members unless he is disqualified, in which 
case the next in age would be the manager. Before individual 
ownership was evolved when the joint family was strictly a corpo- 
ration, the eldest male member of the family would naturally have 
the right to be in management and in consequence would be bound 
to discharge the duties of his position. “He,would Le entitled to 
expend the family income and if necessary the corpus for the legi- 
timate expenses of the family. For certain family purposes, such as 
the preservation of the family, he not merely would be entitled 
but would be bound to procure funds so far as the corporate pro- 
perty would extend.” He would be entitled to be in possession of the 
property of the family? and would be entitled to receive the in- 
come of the family. The right of the junior members would be to 
see that the managing member does his duty properly ; and to see 
that he spends the family property for the family purposes, that he 
exercises his powers in a reasonable manner and does not waste 
the corporate property. Before partition, these would be the rights 
of the members of the joint Hindu family under the Mitakshara at 
the present day. The managing member of a joint Hindu family 
or the Karnavan of a Malabar Tarwad has no higher rights in 
the property than the other members of the Tarwad. The only 
respect in which the managing member has superior right is that 
he has a power of disposition over the whole family property for 
causes which are recognized as just and proper under Hindu Law 
and usage.? 


The powers of the managing member are those vested in him 
by law. He is not an agent of the other members or a trustee for 
them. Itis said in some cases that the managing member holds 
his powers by delegation from the other members of the family. 
He was described in a Calcutta case as the chairman of a committee, 
and Mr, Mayne referring to the position of an elder son after the 
father’s death says, “ The former (the father) was head of the family 
by natural authority ; the letter can only be so by delegated autho- 
~ I. Ohalakonda Alasani v. Ratnachalam, 2 M, H. 0. 56 at p. 78; Baldeo Das v. 
Sham Lal, I. L. R., I. A, p. 77. 

2 Nunna Setti v. Danayya, I. L. B., 26 M. 214 at p. 221. 
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rity” (Mayne, p. 290). This is not the correct view of the position 
of the managing member and is not in accordance with the texts 
of Hindu law, Manu says, ‘‘ The eldest alone may take the whole 
paternal estate, the others shall live under him, just as under their 
father ; as a father his sons, so will the eldest support the younger 
brothers and let them also in accordance with the law behave 
towards their eldest brother as sons.” (Manu, 1X, 105, 108), 
So also: Gautama “The whole estate may go and he shall 
support the rest as a father.” (Gautama, XXXVIII 3). 
“ Should the father be incapable, let the eldest manage the 
affairs of the family or with his consent a younger brother conver- 
gant with business” (Sankha and Likhita). The author of the 
Smriti Chandrika interprets the words ‘ with his consent’ as with 
the consent of the elder son (Smriti Chandrika, Krishnasamy Aiyer’s 
translation, page 18) and in 8. Perumal Sethurayar v M. Ramalinga 
Sethurayar! it is said “Seniority by birth gives the preferable claim 
to the management of the joint property.” In the analogous case of 
a Karnavan of a MalabarTarwad, there is no doubt that the Manager- 
ship is a natural right vested in the eldest mele member. No doubt 
the powers of the managing member of a jomt Hindu family may 
cease at the option of any of the male members by their demanding 
partition. But this does not show that his powers are vested in 
him by delegation or conferred by act of parties. In important 
transactions affecting the family, the managing member, if he is a 
brother, does often consult the other members of the family while a 
father does not generally doso. This probably might have led to the 
misconception as to tha origin of the powers of the managing 
member when he is not the father. The members of a family for 
instance could not depose the eldest member from the management 
nor could they interfere in particular acts of management by the 
managing member. : 

The joint family is a corporate body and the property of the 
family is corporate property. The eldest male member is the manag- 
ing member and the representative of the corporate body. His 
powers are those vested in him by law and not by act of parties. The 
natural persons forming the members of the corporation at a parti- 
cular time are not co-owners of the property in definite shares as 
joint tenants or tenants in common. 


1. 8M. H. O. 76 at p. 78. 
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_ As regards the powers of the managing member two things 
have to be kept quite distinct, namely, (1) the scope or the limits of 
the powers of the managing member and (2) the reasonableness or 
otherwise of the exercise of such powers in a particular instance. 
For instance, it would be conceded that the marriage of a 
female member and incarring the necessary expenses of such 
a marriage is within the scope of the powers of a managing 
member. If, however, the expenses can be easily and adequately 
met from the income of the family property an alienation of 
the corpus to procure funds for the expenses would not be a 
reasonable exercise of the powers of a manager and an aliena- 
tion under such circumstances would not be binding on the 
other members, not because of the wat of power in the manager 
but because of the unreasonable exercise of such power. As to 
the scope or limits of the powers of a manager the rule is that he 
is entitled to expend the family property fora family purpose. This 
necessarily follows from the very nature of his position. No distinc- 
tion in principle can be drawn as to the scope of his powers bet- 
ween corpus and income and between moveables and immoveables, 
though in deciding the reasonableness or otherwise of a particular 
act of the manager in the exercise of his powers, the fact that he 
incurs the expense from the income of the family property or by 
borrowing on its credit or by alienating the family property either by 
a mortgage or a sale would become important. Whether it is 
moveable or immovable property, the corpus or the income, the 
whole of it is joint family property and the manager has no greater 
rights over one kind of income than over another, 1 

If the manager spends any portion of the family income 
for other than family purposes (say by making a present to a 
friend) such an expenditure cannot be binding on the other 
members and in a partition the managing member would be debited 
with that sum as against his share*. The income of the family 
which may not be immediately necessary for its expenses may 
be invested in loans or in the purchase of immoveable property. 
Sometimes the managing member might expect that he would 
have to expend it later on and might not have invested it with a 
view to form it asa permanent accretion to the corpus. All the 





1. See a discussion on this matter in 9 M. L. J. page 208. 
2. Abhaychandra Roy Y. Pyari Mohan, 5 B. L. B. 347 (849). 
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same, the income so invested would form part of the corpus. [It 
would be unreasonable to hold that the managing member would 
be entitled to useit for a particular purpose so long as it was 
locked up as cash in his box, while the moment he makes an invest- 
ment of it, he cannot touch it for the very same purpose. 
No doubt, a prudent manager would try to meet the expenses 
of the family from and ont of the family income and if that is 
insufficient by pledging or alienating moveables, and even 
if that is insufficient, finally by alienating the immoveables, 
But this is only the pradent oxercise of the powers of 
& Manager and does not argue any superior power of disposition 
over any particular kind or class of property. 


The next question is what are ‘legitimate family purposes’. It 
is impossible to give an accurate or exhaustive definition. It may 
be taken generally that such expenses as are incurred by families 
of the same caste or socia] standing, or such expenses as are 
incurred for the performance of acts or ceremonies whose perform- 
ance is required by the usage of the community or are considered 
proper to be incurred by the sentiments of the community or 
even such expenses as are usually required in a particular family 
should be considered expenses incurred fora family purpose. 
Whether the Hindu Law texts make the performance of a particu- 
lar act or ceremony necessary or not cannot conclude the question, 
Certain acts and ceremonies which might have been considered 
necessary at one stage of the society might become obsolete. As 
society advances new usnges spring up and what at one time might 
be considered to bea useless expense might at another time be 
considered to be a necessary expense. What might be considered 
necessary in one place or among the members of one caste or one 
of the many sab-divisions of a caste may not be so recognized 
in another. To lay down asa test that the managing member is 
entitled to spend family property only for indispensable acts of 
duty, indispensable in the sense that the non-performance of such 
acts would involve a loss of caste would be worse than useless. It 
would be impossible to find at the present day what those indis. 
pensable acts of duty are. For instance, Mann enumerates a large 
number of acts, the non-performance of which would involve loss of 
caste,and he also enumerates a large number of acts,the performance 
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of which would involve loss of caste. A very large number of the 
latter are not at the present day recognized as involying-any such 
consequences and some of them are even considered meritorious, 


(vide Manu, Chap. IX.) 


Expenses are incurred for a large number of ceremonial 
observances in every Hindu household, which expenses are gene- 
rally recognized as proper family expenses, though it may be 
difficult to find texts of the Hindu law sanctioning such cerémo- 
nials, even though itis not stated that the non-performance of 
such would lead to loss of caste. Ior instance, the ceremonies 
called grahapravesam, i. e., ceremonies on the occasion of entering a 
new house are ordinarily performed in Hindu households and the 
expenses of such ceremonies are always considered family expenses. 
Again in certain families it is usual to feed Brahmans on thé 
ocoasions of big utsavams in temples. The expenses are met 
from the general funds of the family and not from any parti- 
cular endowment. There are several charities performed by 
particular families, for performing which provisions are made 
in a partition by separate allotment of family property. It 
would surprise a Hindu to hear that these expenses are not 
family expenses. It is, therefore, impossible to limit “ family par- 
poses” to such of the purposes as are specially prescribed in any 
text of the Hindu Dharmasastra. 


There are no doubt certain purposes which will be recognized 
as family purposes in the case of all joint families. The members 
ot the family both male and female have to be fed and clothed. 
This is essential to the very existence of the family and-as 
such would be a primary charge on the family property. The 
payment of the Government revenue and other taxes, the non-pay- 
ment of which would canse the loss of the family property, would 
also be an essential family purpose. The Sradhs and other obse- 
quial rites of the deceased members of the family among the twice- 
born classes would be another essential family purpose. In 
Brahmin families, the marriage of the female members before 
puberty is now considered imperative and expenses incurred for it 
would now be considered as incurred for an essential family pur- 
pose. Besides these there is a large number of cases for- which 
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expenses are incurred which are recognized as proper ‘and as family 
expenses. As stated by Mr. Bhattachary: in his lectures on the 
Joint Hindu family, “ All the indispensable religious ceremonies, 
the sacraments, such as marriage and investiture with the sacred 
thread, the sbsequies, the cremation, the periodical oblations to the 
manes, the ceremonies customary in the family, the subsistence of 
the family, the education of the younger members, the payment of 
the ancestral debts, the giving of presents at particular seasons 
and on specizl occasions to the relatives,—these and a thousand 
other causes of expenditure are constantly cropping up in a pros- 
perous Hindu joint family. Al these are in the strict sense of 
the word lawful necessities. An indigent family may evade meet- 
ing them; but to do so lowers the family in the eyes of the caste 
* and of the kinsfolk. It is difficult to state a general rule fot 
answering the question whether a given expenditure is a legal 
necessity or not. To one acquainted with the inner life of tho 
Hindu families it would be at once clear whether a particular 
instance of family expenditure is proper or not; he wonld 
know it instinctively ; while no explanation can enable one not so 
acquainted to find ont what are legal necessities and what are not.” 
It will be seen that the term “ necessities” is used in the sense of 
a “family purpose.” A manager spending the family income or 
borrowing money or alienating the family property to procure 
funds for expenses for any of the above purposes would be acting 
within the scope of his authority. 


There is no doubt, therefore, that a manager has authority to 
make an alienation of the family property both moveable and im- 
moveable to procure funds for family purposes as described above, 
jast as mach as he would have aathority to spend the family income 
for such purposes. Batin both cases, namely, where he spends 
the family income and where he makes an alienation to procure 
funds tora family purpose, the act of the manager must be a 
reasonable exercise of his powers. Whether the act of the manager 
acting within the scope of his authority is a reasonable exercise of 
his powers or not would depend upon the circumstances of vach case. 
The particular purpose for which mosey is raised may be one of the 
points to be considered in the determination of this question. As 
stated above, there are certain famil, purposes, such as the food and 
ruiment of the; members.of the family and the preservation of its 

2 
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property which are essential to the existence of the family for which 
the managing member would be not merely entitled to spend the 
family property but would be bound to do so. If he fails to 
provide for these, the m nager would be guilty of a breach of his 
daty and in such a case a janior member or even a slave 
(when slave wus part of a family) would be entitled to provide for 
such purposes from out of the family property. Probab y it is to 
such cases as these that reference is made in the passage from the 
Mitakshara cited in the judgment in Govindarazulu v. Venkata- 
naravayya'. An alienation by a manager to procure funds tor a 
less xmportant family purpose so as to jeopardise the very existence 
of the family by a material reduction or the total destruction of 
the funds from out of which the faimly derives its support would 
be an unreasonable exercise of his power, while an alienation ` 
of a portion or even the whole of the family property for 
the purpose of affording the necessary maintenance for the 
family may bea reasonable exercise of his powers. Again the 
manner in which funds are raised to meet the family expenses 
‘would be another element in the determination of the ressonableness 
or otherwise of the acts of the manager. The nature of the property 
alienated would be another element. Certain passages from the 
Mitakshava are cited as dafining or denoting the powers of a manag- 
‘ing member. The phrase ‘legal necessities’ or ‘ family necessities’ used 
by some of the text-book writers as indicating the limits to the 
powers of the managing members is evidently taken from one of 
the.e passages, The passyges referred to occur inthe beginning of 
.the chapter dealing with partition of the heritage (See Ch. 1.8 I. 
placita 17 tc 29, Stokes H. L. B.) The author discourses on the 
origin of the right to property and in arriving at the conclasion 
that the right of sons in the paternal estate is by birth and uot by 
partition or on the death of the father, explains some Smriti texts 
which may be possibly cited against his conclusion. He is not con- 
sidering the limiis of the powers of a managing member of a family. 
In fact, the phrase ‘managing member’ is nowhere to be found in the 
Mitakshara. One of the texts so cited by him is “the father is 
master of the gems, pearls and corals and of all [other move ble 
property] bat neither the futher nor the grandfather is so of the 
whole immoveable estate.” The argument of the objector would 


L LL.B, 27 M. 206, 
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be that the sons could not have proprietary right in the paternal 
estate if the father has an independent power of disposal 
over them. If one has an absolute power of disposal over certain 
property irrespective of the consens of another, that other 
cannot have an ownership in them. Conversely if one has power to 
interdict the alienation of certain property of another, the latter 
cannot have absclute ownership in that property. The author of 
the Mitakshara argues that the right to alienate at plenara is nota 
test of ownership or of right by birth. 


He refers to the very verse that we cited and states that the 
latter hemistich even according to the opponent’s argument would 
establish the equal rights of the father and son in immoveable 
paternal estate and points out that the prohibition of alienation 
of the immoveable property applies not only to the property 
descended from the grandfather, but applies to all immoveable 
property whether acquired by the father or the grandfather 
and predicates ownership of the sons in all the immoveables , 
(placitum 24). In placitum 27, he explains the first portion of 
the verse ‘the father is master of etc’ as meaning that the father 
has independent power in the disposal of moveables, without con- 
sulting his adult sons for indispensable acts of daty and for 
purposes prescribed by texts of law as gifts through affection, 
support of the family, relief from distress and so forth; and 
says with regard to immoveables whether acquired by himself 
or inherited from an ancestor, he is subject to the control of 
his sons. He cites two verses in suppurt of the latter position 
and cites a text as an exception to this genaral prohibition 
(placitum 28). “ Evens single individual may conclude » donation, 
mortgage or sale of immoyeable property during a season of 
distress for the sake of the family and especially for pions purposes” 
and in para 29 this text is explained and the author says that 
‘‘ while the sons und grandsons are minurs and incapable of giving 
their consent or while the brothers are minors and undivided, 
even one person may conclude s gift, hypothecation or sale of 
immouveable property if a calamity affecting the whole family require 
it, or the support ot the family render it necessary, or indispensable 
duties, such as the obsequies of the father or the like, make it 
unavoidable,” and in the next two placita he gives his own expla- 
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ation of certain texts which prohibit the alienation of immoveable 
property except with the consent of the sapind s, kinsmen, etc., and 
that closes the disquisition of the author on the origin of right to 
property. ‘ihe Smriti texts cited by Vijnaneswara as containing 
a prohibition of the alienation of immoveable property are evidently 
vestiges of early stages of, the law of property. The prohibition 
apparently is of the whole of immoveable property and the reason 
for the prohibition is that the present members of the family and those 
who may come into existence require such support and when an 
alienation becomes necessary for the support of the family, the reason 
for the prohibition fails and even a single member is held entitled 
to alienate the family immoveable property. The other purposes 
which are mentioned are such as would, in the opinion of a Hindo, 
stand in the same position. But the purposes mentioned in the 
exception could not be said to form the limits of the authority of a 
manager. 

The word indispensable (aaa paca) does not appear in 
the Smriti text of which the passage of the Mitaksharais a commen- 
tary. It is this passage of the Mitakshara, viz. „ placitum 29, which is 
relied on in the judgment under review as containing the definition 
of the powers of a manager. Their Lordships follow tho opinion of 
Muttusami Atyer, J., in Ponnappa Pillai v. Pappuvayyangar! and 
say that indispensable duties are those,the non-performance of which, 
would involve a loss of caste or status. Wuttusams Atyay,J., instances 
the cases of the annual sradhs and others,the ceremony of Upanaya- 
nam and of marriage of girls before attaining puberty in the three 
twice born classes. Itis to be observed that Vijnaneswara does not 
define or explain the phrase ‘indispensable duties’ and as already 
stated the definition or description of indispensable duties given by 
Muitusami Atyer,J.,is too vague and impracticable to serve as a test. 
Among the variety of acts described by Manu, the non-performance 
of which world entail a loss of caste, the marriage of girls before 
puberty is not stated, while curiously enough the non-discharge of 
the three obligations or debts with which a man is born involves a 
loss of caste. One of the three obligations, namely, the debts to 
the ancestors, could be discharged only by begetting a son, which 
necessarily involves the marriage of a male member. Again, this 
test of loss of caste would not be applicable to Sudras and the 
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‘managing member of :a joint family consisting of Sudras would 
have no power to alienate the family lands except for the sole 
purpose of food and raiment for the family. Even with. regard 
to the provision for maintenance, what is the scale of mainte- 
nance to be provided for by the manager? Can he alienate 
the family lands to provide a liberal scale of maintenance when the 
income would not allow so much?. The purposes which are speci- 
ally mentioned in placitum 29 are some of the wost essential 
family purposes and for such purposes, even a junior member can 
deal with the family property. ‘Considering the fact that the 
author of the Mitakshara is not dealing in that portion with the 
powers of alienation of the managing member or other members 
of the family, but is merely trying to explain away some possible 
objections which may be taken to his theory of the origin of the 
rights of a son, it is not safe to infer therefrom any definition or 
limitation of the powers of a managing member. The powers of 
the managing member are such as are deducible from the corporate 
character of the joint family owning property which is to be 
utilised for the purposes and only for the purposes of the family 
and the position of the managing member who is the nopneseotee 
tive of the family, 


Whether the marriage of a male member of a joint Hindu fami-y 
is a purpose for which the managing member can alienate the fumily 
property was the particular question which was determined in the 
case in Govindarazulu v. Venkatanarasiah'. That the marriage 
of a male member of the family is a proper charge on the family 
property would not be doubted by any Hindu. Before individual 
right of ownership in the family property was developed and so long 
as the joint family remained a strictly corporate body, it is obvious 
that the marriage of the male members would be 4 necessary 
family purpose, necessary to prevent the extinction of the family. 
The head of such a family would not only be entitled to spend for 
the marriage of the other male members, but would be bound to 
do so. After the development of individual rights and the conse- 
quent right of partition, so long as the joint family is in its 
normal state of non-division, ¢. e , so Jong as it is conceived of as a 
corporate’ body; there can be no doubt that the marriage of the 
male members ‘would be a family purpose. If the manners 
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member, from out of the income of the family property, defrays 
the marriago expenses of one of the members of the family, 
nobody would contend that the expenditure is ultra vires. The 
managing member, as is well known, does spend for the marrioge 
of the male members, not merely out of the income, but, more 
often than nut, by borrowing, and the propriety of such acts is not 
questioned by the other members. Marriage, under the Hindu 
law, is one of the ten sacraments prescribed for the twice- 
born classes and the only sacrament for women and the Sudra 
class No doubt, marriage for the twice-born classes is not 
an indispensable religious ceremcny, in the sense that its 
non-performance would involve a loss of caste, but it must be 
remembered that according to Hindu Dharma Sastras it is a neces- 
sary preliminary to the second out of the four stages of life pre- 
scribed or ordained for a mele of the twice-born classes and the 
four stages are the normal stages through which a male of twice- 
born classes is bound to pass in the course of his life, special duties 
and obligations being attached to each of these several stages. 
The special case of the Nitya Brahmachari is an exception to the 
ordinary rule and every person who does not marry does not come 
within the exceptional class of Nitya Brabmacharis. Partition itself 
is recommended as tending to the increase of spiritual benefit by 
tho separate performance of religious duties and the most important 
of such dutivs are those termed the Pancha Maha Yajnyas or five 
great sacrifices, three of which at least could be performed or dis- 
charged only by the order of householders. The begetting of a 
male issue is considered absolutely necessary and the begetting of 
such an issue is a discharge of one of the three obligations a man is 
bardened with at his birth. The text of Narada cited in the 
judgment which refers to the Samskarams of the younger brothers 
has been interpreted by some of the commentators as ending with 
the Upanayanam. But other commentators include the marriage 
also (see Madana Parijata, Sitarama Sastri’s translation, Inherit- 
ance p 3). i 


The opinion of Oolebrooke is the same and is followed by Bir 
Thomas Strange (Str. H. L. p. 170). Among more recent writers we 
have the opinion of Dr. Gurudas Banerji (Marriage and Stri- 
dhanam, p- 28) and Mr. Sarkar Sastri who says that one of the rules 
of the Sastras enjoins all men to enter into matrimony. (Sarkar’s 
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H. L , page 60). More than all, it is recognized by the Hindu com- 
munity generally that the marriage of a male member is a family 
purpose and the expenses of such are properly chargeable on the 
family property. Even in the case of impartible Zemindaris where 
the Zemindariis the absolute property of the Zemindar, subject to 
the liability of making allowance to the other members, provision 
is generally made for the marriage of the male members. A passage 
from the Smriti Chandrika is cited inthe judgment as authority for 
the position that Samskaras in the text of Narada do not include 
marriage but stop with the Upanayanam. Whether this is a correct 
interpretation of the passuge of the Smriti Chandrika is open 
to doubt. The author of the Smriti Chandrika cites two verses 
from Narada, in the frst of which it is stated that the 
.Samskaras for the uninitiated brothers should be performed 
out of the family common property at the time of partition; and 
the second of which states that if there is no family property 
even out of the self acquisitions of the other members, the other 
members should perform the Samskaras. The wathor of the Smriti 
Chandrika restricts the Samskarams up to the Upanayanam only in 
those cases where there is no family property and the expenses 
have to be met ont of the self-acquisitions of the other members: 
. It does not necessarily follow that the word ‘Samskara’ in the 
previous verse of Narada is similarly restricted to the sacraments 
up tu the Upanayanam ; but. whatever that might be, whether the 
marriage is an indispensable sacrament or not is beside the pvint. 


So far as the Madras High Court is concerned the purticular 
case of the murriuge expenses of a male member seems to be really 
conclu led by authority. In Saravana Tevan v. Muttayi Ammal it 
was held that an alienation made by a managing member to 
discharge debts incurred for the marriage expenses of a son 
and for the Grahapravesam ceremony was valid and binding 
on the family, the rewon given being that the marriage of 
a son and the Grahapravesam ceremonies were family pur- 
poses and in the circumstances of that particular case the alien- 
ation wis resonable on the part of the manager (see pp. 382—887). 
This decision does not seem to have bean brought to the notice of 
learned Judges who decided the case ın 27 Madras, p. 206. 

K. SRINIVASA IYENGAR. 


l 6M. H. O, 871, 
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NOTES OF INDIAN CASES. 


Jagadindra, Nath Roy v. Hemanta Kumari Debi.—I. L. R., 
32 C. 129:—The theory as to the ownership of property dedicited 
for religious purposes has led to some practical difficulties with 
regard to the law of limitation. Where there is a complete dedica- 
tion of property to an idol, the idol is regarded ss a juridical 
person capable of holding property. If property belonging to an 
idol is wrongfully reserved by a stranger during the minority of the 
trustee, does the disability of the trustee extend the period of limi- 
tation for ths recovery of property ? If the right to sue belongs 
only to the owner of the property, aud if the idol is in the eye of the 
law the owner of the property, the period of limitation cannot be 
extended. But ifthe right to sue car be held to belong to the 
manager of the property, the period would be extended by reason 
of the disahility of the manager. Their Lordships of the Privy 
Council have solved the difficulty by holding that the right of suit 
is vested in the trustee and not in the idol. 


The position of the trustee of a religions ondowment is, as 
pointed out by their Lordships, that of a manager who is entitled 
to the possession and management of the dedicated property. A 
great mischief has been caused in this country by holding that 
the trustee of a religious endowmeut is the owner of the property 
like any other trustee under the English Law. According to Hindu 
conceptions the idol is the owner of the property and the Shebait 
or the Dharmakartha is only a manager. The idol, however, must 
be regarded as being in a state of perpetual tutelage and capable 
of acting only through a manager. The Judicial Committee has in 
several cases pointed out that the powers of a Shcbait are analogous 
to those of a manager of the estate of an infant heir. 


Another point laid down in this case is where there is no 
evidence as to the terms and conditions cfa religious foundation, 
the tit'e to the management of the property follows in the line ‘of 
inheritance of the founder. 


r 


Nilmony Dey Sarkar In re.—I. L. R., 82 C. 148 :—It was 
hold in the case that the Indian Trustees Act XXVII of 1866 was 
applicable to a trust in which the settlor, the trustees, and the 
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beneficiaries were all Hindus provided that the trust did not violate ` 
any provision of Hindu Law. 8. 8 of the Act states, that the powers 
and suthorities given by fhe Act to the High Courts shall and may 
be exercised only in cases to which the English Law is applicable. 
Harrington J., holds that it is not restricted to persons governed by 
the English Law, and that the English Law has been made applicable 
to Indians within the limits of Calcutta by the Charter 18 Geo. I 
so far as it may not be inconsistent with Hindu and Muhammadan 
laws. Though at first sight it may appear that the Act was intend- 
ed to be applied to persons governed by English Law, we think 
the decision of the learned judge is correct and supported by 
authority. The point is considered by Mr. Justice West in a very 
elaborate judgment in Kahandas Narrandas, In re? and he arrived 
at the same conclusion, 


Chatterput Singh v. Maharaj Bahadur.—t. L. R., 32 C. 198:— 
The rights of persons who purchase property beloaging to the 
estate of a deceased person while it is under administration 
are not properly understood by persons in this country. It 
was laid down in this case that if the estate of a deceased person 
is under administration by the court or out of the court, a parchaser 
from a residuary legatee or heir buys subject to any dispostion 
which has been or may be made of the estate in due course of 
administration and that theresiduary legatee or heir is only entitled 
to share in the ultimate residue. 


Radha Raman Ghose v. Baliram Ram.—I. L. R., 82 C. 249 :— 
‘When there is a dispute between partners each claiming exclusive 
possession of the partnership property, the dispute is one which 
relates to the management of the property. Such a right of 
exclusive management was rightly held in the case to be outside 
the purview of S. 145 of the Criminal Procedure Code, 


Corporation of Calcutta v. Shyama Charan Pai.—I. L. R., 82 
C. 277 :—In a suit against the Corporation of Calcutta, in which the 
plaintiff had to give a month’s notice before filing the suit ‘it was 
held by the High Court that the right to sue referred to in clause 
1 of S. 684 of the Calcutta Municipal Act must be held to have 
accrued : nly from the date when the month’s notice expired. With 
L- L L, R, 6 B. 184, 17L > 
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‘due respect to their Lordships it seems to us that, however con- 
venient the decision may be to intending suitors against the Cor- 
poration, the distinction drawn between the accrual of the right to 
sue and the accrual of the cause of action is not well founded. The 
fact that a condition is imposed on the exercise of the right doe? 
not show that the right itself has not accrued. In several cases 
the sanction of certain authorities is required for the institution of 
the suit. But it cannot be contended that until the sanction has 
been obtained there is no right to sue and that the period of 
limitation would begin to run only from the date when the sanction 
is procured. In S. 424 of the Civil Procedure Code a two months’ 
notice is required if any suit against the Secretary of State or a 
public officer has to be instituted. But we do not think it can be 
held that time runs only from the date of the expiry of notice. 





SUMMARY OF RECENT OASES. 
Olydebank Engineering and Shipbuilding 
Company v. Don Jose Ramos Yzquierdo Y Castaneda 
[1905], A. C. 6, 
Penaliy—Ligquidated damages— Time of the essence of contract— 
' Waver. 





Where the Spanish Government entered into two contracts 
with the appellant Company for the building of four torpedo boats 
each of which was deliverable within certain specified dates and 
a sum of £500 per week was provided by the contract as “ penalty” ` 
for delay in delivery and the appellant Company failed to deliver 
within the period mentioned and the Spanish Government after 
taking delivory and paying the price sued for damages at the 
rate of £500 per week. 


Held, (1) that the use of the word “ penalty” was not con- 
clusive as to the rights of the parties, 

(2) that the provision as to payment of £500 per week 
for each week’s delay in delivery was not in ter- 
rorem but must be treated as liquidated damages, 

(8) that damages for breach of contract will be awardable 
for delay in delivering a warship, 
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(4) that the provision as to time was of the essence of 
the contract, os 
(5} that the fact that the greater part of the Spanish 
Fleet was sunk in war before the delivery and that 
the delayed vessels would probably have shared 
the same fate if delivered at the right time was 
absolately irrelevant to the claim for damages, 
and (6) that the payment in full of the price was no waiver by 
the Spanish Government of the claim for damages. 





Commonwealth Portland Cement Company, Limited 
v. Weber, Lohmann & Co., Limited [1905], A. C. 66. 
Principal and agent—Duty to take reasonable care—Obligation to 
pass goods through Customs House—Duty to expedite clearance 
to avotd taxation, 

An agent is bound to take reasonable care in doing what he 
has undertaken to do. 

An agent undertaking to lighter and load on railway tracks 
goods of the principal and to pass the same through the Customs 
Houses without extra charge is not bound to attend to taxation 
by Government and to take reasonable care to protect the prin- 
cipal’s goods from taxation. The agent is, therefore, not bound 
to expedite the clearance so as to avoid a newly imposed duty. 





Andrews v. Mitchell [1905], A. C. 78. 
Friendly Society—Eapulsion of member—No notice of charge— ` 

Validity. 

Where a member of a friendly Society on being summoned 
to answer a minor charge before an arbitration committee attended 
the same and after evidence was taken with reference to the 
charge withdrew from the meeting on request and was expelled in 
his absence by a resolution of the committee upon a different charge 
(fraud and disgraceful conduct) of which no notice was given to 
him :— 

Held, (1) that summoning a person and giving him notice of the 
charge and hearing him were all matters of substance, 
and (2) that the decision of the arbitration committee without 
complying with those particulars was void; 
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Comiskey v. Bowring-Hanbury [1905], A, C. 84. 


Will—Construction—Absolute gift “in confidence”—Precatory 
irust-—Haecutory gift over. 


A devise by a testator of the whole of his real and personal 
estate to his wife absolutely in full confidence that she will make 
‘such use of it as the testator should have made himself and that 
at her death she will devise it to such one or more of his nieces 
as she may think fit and in default of any disposition by her by 
will or testament, the same to be divided equally among all bis 
nieces surviving at the time of the widow’s death is a good absolute 
gift of the estate to the wife subject to an executory gift over 
to such of the nieces as may survive her in case the wife should 
not dispose of the same by will in favor of any one or more of such 
nieces. 





Watt v. Watt [1905], A. C. 115. 


Verdict of jury—Damages eacessive—New Triul—Order subject to 
plaintiffs consenting to reduction. 


‘A Court of appeal finding that the damages awarded by a 
jary is unreasonable and excessive has uo’ jurisdiction without the 
defendant’s consent to order a now trial unless pe Dawes con- 
sents to reduce the damages to a certain amount. 





Grimond v. Grimond [1905] A. ©. 124. 
Will—Bequest for “ religious or charitable institutions and socie- 
ties” —Uncertainty. 
A devise by a testator ot the residue of his estate to and 
among such “ charitable or religious institutions and societies ” as 
the trustees appointed by him may select is void for Boerne. 





Cox v. English, Scotish and Australian Bank © 
MA ae [1905], A. O. 168. 


Action for malictously tnetttuting bankruptcy proceedings—Reason- 
able and probable caseé—Onus— Question for Judge—Verdict 
of Jury—Conditions for setting aside. 

A verdict of jury cannot be set aside by the court unless there 
is such preponderance of evidence against it as to make it unrea- 
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sonable and almost perverse that the jury when instructed and 
properly assisted by the judge should return it. 


In an action for damages for having been adjudged insolvent 
maliciously and without reasonable and probable cause the onus is 
on the plaintiff to show want of reasonable and probable cause on 
the part of the defendant in instituting the proceedings. 


The question of reasonable and probable cause should not be 
left to the jury, but should be determined by the judge on the facts 
found by the jury. 





Hermaun v. Charlesworth [1908], 2 kK. B. 123. 
Contract—Marriage brokage—Illegality— Reward to bring about 
introductions with a view to marreage—Part performance— 
Right to recover money paid. 


A contract for reward to introduce another to persons of the 
opposite sex generally, for the purpose of the other marrying with 
one of those persons is as much a marriage biokage contract as a 
contract to introduce another to a specified } erson of the opposite 
sex and is against public policy and not enforceable. 

Money paid undcr such a contract can be recovered by the 
person who paid it although there may have been a part perform- 
ance of the contract viz., that the other party has brought about 
introductions and has incurred expense in so doing. 


Wehner v. Dene Steam Shipping Company [1905], 
2K. B. 92. 


Charterparty—Bill of lading—No demise of Ship—Party to con- 
tract—Suh-charterparty—Shipowner’s lien for unpaid hire. 


Where a charterparty does not amount to a demise of the 
ship and where possession of the ship is not given up to the 
chatterer the contract contained in the bill of lading is made, not 
with the charterer, bat with the shipowner. 


Where there is a sub-charterparty, thero is no direct contract 
between the sub-charterer and the owner. 
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The agent appointed to receive the bill of ‘lading freight 
becomes by the very act of appointment the agent of the ship- 
owner to receive the freight for him. 


The owner or the captain as his agent is entitled to collect 
the bill of lading freight and to deduct from it any charterparty 
hire then owing and must account for the balance to the charterer 
or sub-charterer. 


Where a charterparty provides that hire is to be paid half- 
monthly in advance and that on default the owner may withdraw 
the ship from the service of the charterer without prejudice to the 
other rights of the shipowner, the owner on withdrawing the ship 
is only entitled to be paid hire in respect of that portion of 
the half-month during which the ship was in the service of the 
charterer. 





Longman v. Bath Electric Tramways, Limited 
[1905], 1 Ch. 646. ° 


Hstoppel—Negligent conduct—Duty to third person—Certificate of 
shares—Negligence in custody. 


In cases of estoppel, the plaintiff mast prove (1) that he has 
beon misled either by word of month or by conduct, and (2) if by 
conduct, that the conduct has been in some transaction to which 
the plaintiff is a party. 


Mere negligence will not raise an estoppel. But negligence which 
is in the transaction and is the real and immediate canse of the 
damage complained of may raise an estoppel. 


A certificate of shares is nots negotiable instrument, nor is it 
a warranty of title on the part of the company issuing it. 


Where a company having had a certificate lodged with it 
together with the transfer for certification sends the certificate by 
mistake to the transferor who deals with the same and fraudu- 
lently obtains an advance from a third person on the security of 
the certificate, such third person cannot seek to rake good the Jose 
from the company by reason of its mistake. 
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In re BWwain—Moncekton v. Hands [1905], | Ch. 669, 
Charity, devise to—Condttional gift—Perpetutty. 
An immediate gift to a charity is valid although the parti- 
cular application of the fund directed by the will may not of 
necessity take effect within any assignable limit of time or may 


never take effect at all except on the occurrence of events in their 
essence contingent and uncertain. 


But a gift in třust for a charity which is conditional upon a 
future and uncertain event which might happen at a date beyond 
the limits of the rule against perpetuities is bad. 





In re Roberts—Roberts v. Roberts [1905], 1 Ch. 704, 


Compromtse—Family Solicitor—Common agent—Mistake of law or 
fact—Setting aside, 
A compromise entered into by the members of a family after 
@ joint consultation with the family solicitor acting on behalf of all 
is binding if the solicitor has first fully explained to the meribers 
their respectivo rights. 


But if the solicitor is mistaken as to the facts or the law and 
tle compromise is entered by the parties upon the basis of such 
etroneous view or the solicitor keeps the parties in the dark as 
to their respective rights thinking it to be to the advantage of the 
parties to compromise, then such compromise is not binding and 
is litble to be set aside at the instance of the party affected thereby. 





JOTTINGS AND CUTTINGS. 


Buglish and Irish Kites—In a bill case Mr, Plunket (after- 
wards Lord Chancellor of Ireland) applied to accommodation bills of 
exchange the common expression “flying kites.” Lord Chancellor 
Redesdale, who was slow at taking a joke, observed: “ The learned 
counsellor talks of ‘flying kites. What does it mean? I recollect 
flying kites when I was a boy in England.” “Oh, my lord,” replied 
Plunket, “ the difference between kites in England and in Ireland 
is very great. In England the wind raises the kite, but in Ireland 
the kite raises the wind.” — (The rad of the Law). 

* # 
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Crocodile Tears.—Mr. Lockhart was a very celebrated pleader 
at the Scottish bar, who bore away all the laurels and all the 
emoluments of the profession. He appears tu have excelled chiefly 
in the pathetic, and it was jocularly remarked of him that the 
amount of his honorarium could be easily discovered in his counte- 
nince ; for if it had been liberal he appeared deeply affected at the 
justice of his client’s case; but if it turned out unexpectedly large, 
he regularly melted into tears. It was owing to a sarcasm by 
Mr. Wedderburn, on this lachrymose propensity of Lockhart, that 
Wedderburn was driven from the scottish bar to reap that harvest 
of renown which awaited him in England. Replying on one occa- 
sion to a very powerful speech of Lockhart’s, Wedderburn drew a 
ludicrous picture of his opponent's eloquence, and summed up by 
saying, “ Nay. my lords, if tears could have moved your lordships, 
tears, I am sure, would not have been wanting.” The Lord Presi- 
dent immediately interrupted him, saying that such observations 
did not befit the dignity of the Court. Wedderburn unabashed 
ab reproof, declared that he had not said anything he was not en- 
titled to say, and that he should not shrink from saying it again. 
To this the President rejoined in such a manner as to estort from 
the young advocate the observation that his lordship had “said 
that as judge, which he durst not maintain as a man.” The President 
immediately appealed to the court for protection, and Wedderburn 
was desired to make most humble apology upon pain of deprivation. 
This he resolutely retused to do, and tearing his gown from 
his shoulders, declared that he would never again enter a court 
as a advocate, where freedom of speech was forbidden him. Wed- 
derburn left the Scotch for the English Bar, and in course of time 
became Lord Loughborough. Thus what every one thought then 
to be his rnin, turned out to be the very best thing that could have 


happened to him—Jbid. 


* 
* k 


Hangable for 124d.—It was, no longer ago than the year 1808 
that the offence of stealing from the person above the value of 12d. 
was punishable with death. So it was before the conquest, only 
there was a ransom at that time, and he who could pay it served his 
life. But in the reign of Henry I it was made strictly capital, and 
in the reign of Elizabeth debarred the benefit of clergy, and then 
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neither ransom nor learning would do. During many a reign, and 
after the value of 12d. was shrunk to insignificance, men continued 
to be executed according to those antidiluvien comparisons of life 
against money. Sir Henry Spelman justly complained that, whilst 
everything else was risen in its nominal value and become dearer, 
the life of man had continually grown cheaper. Still we adhered to 
the constitations of Athelstane till Sir Samuel Romilly had the 
courage to make astand against him, and obtained a repeal of his 
life-appraisement.—Ibid. 


Par 

Notes,—Stories at the Banquet of the Illinois State Bar Asso- 
ciation, 1904,—It is hardly fair to take these stories out of their 
proper setting in the speeches of which they are part. Moreover 
they are read in these pages apart from the time and the occasion 
of their telling, when the brilliancy of the banquet-hall and the 
unwonted cheerfulness of the guests gave an added charm to the 
wit and wisdom of the speeches. For fear that the reader may not 
know the proper places where he should indulge ina smile or a 
quiet chuckle, the places where the banqueters laughed and ap- 
plauded are duly indicated. 


Charles L. Capen, President and Toastmaster :—You remem- 
ber one of our famous lawyers, going to the court house one day 
loaded with law books, was asked by a friend why he carried these 
books to the court house, said he, “I supposed you had all that 
stuff in your head.” “ Of course I have,” he said ; we lawyers don’t 
have to buy books for ourselves, we don’t need them ; we have to buy 
them for the judges, and the judges keep us all poor.” (Laughter 
and applause.) In spite of that, however, it is true that but one- 
half the time are judges able to be properly educated by members 
of the bar. We have the highest possible respect, notwith- 
standing this, for the judges of this State and particularly for the 
judges of the Supreme Court and the court as a whole. There is 
not a lawyer, T undertake to say, in the State, but feels toward 
the Supreme Court the way that a certain soldier felt toward his 
regiment. The regiment was one of the most celebrated in the 
war, and this soldier and another had fought side by side in many 
bloody battles for over two years. The day came when the regi- 
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ment was honorably discharged. These two soldiers who had 
fought side by side stepped from the ranks; they thought they 
would take leave of each other in a formal way. They went toa 
saloon and calling for uequsbaugh each one raised his glass ; one of 
them said: “ Let us toast our old regiment which we have been 
connected with so long.” So he said : “ Here’s to the glorious sixty- 
ninth,” ever the last upon the field and the first to leave.” “ O, no,” 
said the other,’ you don’t mean that at all; you have the cart 
completely before the horse. Let me give the toast: ‘ Here’s to 
the bloody sixty-ninth of New York equal to none.” (Laughter 
and applause.) 


Mr. Justice Scott, of the Supreme Court :—There is an ancient 
story of a lawyer who served many years on the bench of the 
Supreme Court in this State and then returned to practice, and 
after he had been again at the bar a little while one of his friends 
said to him, “ Judge, how do you like the practice aftor your Jong 
service on the bench?” And he said, “ Very mach; when I was 
on the bench the cases that came to our court had all human 
interest taken out of them before we saw them ; there was nothing 
left in them but questions of law; they were dry as husks. A 
judge of that court takes his records and sits down in his office and 
it is a case of making briefs all the time. Your friends are either 
afraid of you or think that you are afraid of them and do not 
come about. You are isolated, and if you are a man naturally of a 
reserved and retiring disposition, it is not long till you are leading 
a life ofa monk. But now when Iam employed ina case I brief 
it as well as I can, I learn the facts, I ascertain what the witnesses 
will testify to, I go into court and try it as hard as I can, and if I 
win a verdict the court congratulates me, my friends come about 
and shake hands with me, my client is delighted and pays my 
very modest fee without objection, and T feel that my ability to 
accomplish something in the world has been demonstrated. But 
if, on the other hand, I am beaten, I have the supreme satisfaction 
of going around to the tavern and cursing the court.” (Laughter 
and applause.) It has seemed possible to me, gentlemen, that the 
members of this Association have substituted their annual meetings 
for the tavern. 
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There is a story of a gentleman who practiced law in a country 
near me who on one occasion was employed by a woman who had 
been arrested for shoplifting. In the language of the police court, 
she had been caught with the goods on her. She employed this 
gentleman. The preliminary examination was continued, and the 
next day in passing along the street he met a friend and stopped 
to talk with him, and while he was talking s cab dashed up to the 
curb, and the door flew open and the lady popped out, her appear- 
‘ance indicating that she had tarried too long atthe cup which 
inebriates. And walking up to my friend, smarting perhaps under 
the memory of the cross-examination that had probably taken place 
in the consultation room, she said to him, “Jones, do you think I 
stole those goods?” And Jones looked at her over his glasses 
and said : “ Do I think you stole those ? Why, no, madam, certainly 
not, I couldn’t think that. I am paid to think you didn’t.” 
And so with the lawyer and his case in the Supreme Court. If the 
court decides against him he is paid to think that it is wrong. 


There is a story of a Chicago lawyer who found it necessary to 
spend the Sabbath in New York City, concluded to go to church, 
which is another indication of the proneness of man to do things 
away from home that he would never think of doing at home. 
(Langhter.) He desired to be entertained, and went to hear Tal- 
mage, and after the preliminary proceedings, a tall, black-coated, 
clerical gentleman, who was not Talmage, stood up in the pulpit 
and announced as his text, ‘“ Simon Peter’s wife’s mother lay very 
sick of a fever,” and delivered a sermon which to our Chicago 
brother seemed somewhat prosaic. Our friend was a persistent 
man, however, and that evening,—this was many years ag0,—he 
crossed to Brooklyn and went to Plymouth church, trusting he 
might hear the great pulpit orator, Henry Ward Beecher; and 
again the clerical gentleman stood up and announced, “ Simon 
Peter’s wife’s mother lay very sick of a fever” and delivered the 
identical sermon that our friend had heard in the morning. The 
next morning our friend crossed back on the ferry and he found 
himself against the rail of the vessel with the clerical gentleman, 
and they stood there as the boat ploughed through the water 
looking at the splendid aky line of the great city, not as magnificent 
then as now. Asthe boat passed on, the bells on either side began 


` 
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to toll and they listened a moment and the clergyman said, “Some 
person of importance must be dead, so many bells are tolling ;” 
and our brother said, “I guess it is Simon Peter’s wife’s mother ; 
I heard twice yesterday that the old lady was quite sick of a fever.” 
(Laughter and applause.) 


One man excels another in mental strength and his position in life 
becomes more desirable than that of his‘duller brother. They 
say, you know, that if you put J. Pierpont Morgan and another 
man un an uninhabited island in a summer sea without a penny, 
with no property except the clothes on their backs, and go away 
and leave them six weeks, when you come back J. Pierpont will 
own the island and all the clothes, and the other fellow, garbed 
exclusively in blisters and sunburn, will be engaged in fanning Mr. 
Morgan with a palm leaf. (Laughier.) The same difference in'the 
mental make-up of men exists everywhere and they cannot be kept 
on the same level. But the law can do this: it can make their 
opportunities equal,—it can keep their opportunities equal. 


President Capen, Toastmaster : “ A Country Lawyer in Politics” 
might be given perhaps better, “A Country Lawer out of Polities ” 
when we look around and see how many of our lawyers who have 
been in politics are now enjoying the luxuries of private life; and 
when at Springfield we see so many country lawyers trying in vain 
for a solid week to break into politics. 


Benson Wood, ¢t-Prestdent of the Association: If I should 
speak of the country lawyer in politics, briefly as one must on an’ 
vcossion of this kind, and concisely and truthfully as a country or 

-a city lawyer ought on all occasions to speak, I should perhaps 
adopt the language of the street rather than that of the banquet 
room, and say that “he isn’t in it.’ re than this would be 
mere surplusage. (Laughter). Surplasage is 
the country lawyer. It is also subject to demurrer, emurrer 
always means “ stop.” 






I think that he occasionally broke into the legislaturé. He was 

sometimes surprised to find that he was not quite as much of aman 

ut Springfield as he was down in his country seat, and he wondered 
hat less deserving men were as much locked up to as they were 
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And so he began to long to get out of politics, to get back to the 
country court, where there was some remedy for wrong much more 
efficacious than that restored to in police courts or political conven- 
tions. He thought about the writ of error, which he bad an old- 
fashioned idea was a writ of right; and then there was an appeal, 
and when the trial court went wrong, as it sometimes does, he could 
go further, and have the wrong righted. As you have been told 
here to-night there was still another remedy the most satisfying of 
all. When the court was against him, even the court of last resort, 
he could indulge in criticism in the back room ofvhis office, or at 
the village tavern, using such swear words as seemed appropriate 
to make that criticism more effective. 


President Capen, Toastmaster: You remember the judge in 
this State only a short time ago, who had caused a lawyer to be 
arrested and brought before the bench on a charge of contempt of 
court. Said he: “For your outrageous blasphemy against the 
name of Almighty God I fine you ten dollers, and for your con- 
tempt of this court I fine you fifty dollars, and you will either pay 
or go to jail.” (Laughter.) 


About four years ago, in a Southern State, two gentlemen 
were riding on a,railroad train; one of them said: “ Bryan is sare 
to be elected.” The other one said: “ MoKinley will sweep the 
country by the largest majority any president ever received.” Im- 
mediately in front of the two sat a Second Adventist, who turned 
around to these gentlemen and said : “ You are entirely mistaken ; 
before the first of next November the Lord will come in his chariot, 
will claim his own, will sweep this country and govern the world.” 
The Bryan man spoke up to him and said : “I will bet you, my 
friend, ten dollars he can’t carry the State of Louisiana.” (Laughter). 


Edwin T. Merrick, Heq., of Lousstana : Iam in the position of a 
man under similar circumstances of whom I have read who said he 
was like the farmer who was breaking two steers. He went to let 
them through a gate and in order to hold them he tied the rope 
around one of his legs, They got frightened and ran with him 
and dragged him as long as the rope lasted. His friends gathered 
around the remains and waited for him to come to. When he did 
come td, as friends always do, they consoled him thus:“ Why 
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did you do this thing?” He said ;“ Well, I hadn’t gone more 
than two rods before I discovered my mistake.” (Laughter.) I am in 
something of that condition to-night; but there is this thing that 
saves me, ib is a feeling that I am as much at home here as I would 
be with my wife or my sister or my mother or my brothers, and 
that the verdict of acquittal to me, or at least a recommendation to 
the mercy of the court, is as safe in your kind hands as it was ina 
story which, perhaps, you have not heard, but which was suggest- 
ed to me this afternoon by the account that we heard inthe meeting 
to-day of the jury that brought in a verdict of guilty without evi- 
dence. A case had been tried in a Louisiana court room when the 
old criminal court was held in a place called St. Patrick’s Hall, 
where they used to give their balls. ‘Che court was downstairs and 
upstairs were spacious rooms used for jury rooms. The case was 
a trifling criminal case; the evidence was clear and convincing of 
the man’s innocence, there was absolutely no proof to show him 
guilty. The judge could not charge the jury in rogard to these 
facts, but he hinted at- them as strongly as he could, as I believe 
judges have a way of doing, and said : “ Gentleman, I do not think it 
is necessary for you to leave your seats to come to a verdict in 
this matter.” But there was one juror that shook his head ; he was 
not satisfied, so the jury had to retire and they went upstairs 
„to this jury room. They had not been there more than 5 minutes 
before those below heard a tremendous racket, something like 
a lodge initiating a new member. They came down immediately 
afterwards al] smiling and some one said, “ Did you have any 
trouble with that juror ?” They said, “ O no ; we only had him about 
half way out of the window before he came to our way of thinking.” 
(Laughter.) 


If the old belief that all hospitality belongs to the South was 
ever true, then there has been a tremendous change, and this sug- 
gests to me a story that possibly some of you have heard of a 
young man who went to an artist to get his father’s portrait painted, 
He went to the studio and said : “I wish to havea protrait of my 
father.” “ Well,” said the artist, “ bring me a photograph of your 
father and I will paint his portrait? Hoe answered: “If I had a 
good photograph of my father what would I want with his portrait?” 
The artist said: “How do you expect me to paint your father’s por- 
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trait without af least a photograph?” Meanwhile the young man 
was looking around the studio ; he saw a picture on the wall and 
said: “ Who is that? ” The artist said :“ That is a picture of Moses,” 
«© Well,” said the young man, “ Moses has been dead over four 
thousand years, and if you can paint his picture why can’t you paint 
my father’s?” The artist caught on, and told him to come back in 
two weeks and he should have his father’s portrait.” He came 
back two weeks later and the artist said: “ Look over on that 
easel behind that curtain and you will see father’s portrait.” He 
went over, looked at the portrait, and said “ God Almighty, how 
he has changed !” (Laughter and applause.) 


President Capen, Toastmaster: A lady visiting at Plymouth 
Rock asked the guide to show her the place whore Colambus 
landed. “ Why,” said the guide, “ Columbus didn’t land here, he 
landed in Chicago.’ (Laughter and epplause.) And so we expect 
all our really good things to come from Chicago, and among others 
we expect to be taught the way of the Pursuit of Happiness, which 
after all, is the greatest, noblest and highest aim of existence. We 
are very fortunate, indeed, in Chicago, to have a select; indeed not 
very numerous, but brilliant, body of young lawyers, who not only 
pursue their vocation with success as lawyers, but who indulge in 
the delights and charms of literature, and enlighten and enliven 
our ways, get the dust ont of our brains so that we are the better 
able the next morning to tike up again the prosy, dull and serious 
business of our profession. 


Mr. Follansbee: The kind introduction of the toastmaster is 
in such sharp contrast to what he just said to me that I am em- 
barrassed. What he just said was: “ We don’t expect much 
from you, and don’t take long.” (Luughter.) He reminded me of 
the story of the man who was very ill, and sent for the pastor, and 
when the good man came he said: “I am very sick; I have sin- 
ned much, I haven’t long to live, and I want you to pray with me; 
be brief but fervent.” (Laughter and applause.) We corpora- 
tion lawyers in Chicago connot be fervent. 


You remember the little boy who was asked what elocution 
was, and answered that it was a thing ‘that they put people to 
death with in some States. (Laughter.) When your kind secretary 
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asked me to come to this banquet and make a speech, I felt as the 
man did about the Shakespeare-Bacon controversy ; he said he did 
not know whether Lord Bacon wrote the plays that bear great 
William’s name, but if he did not he missed the chance of a life. 
A few days later thatsame secretary asked me to send my theme. 
That came to me as a shock, the kind of shock that a banker gives 
you when he talks about collateral when all you have asked for is 
credit. I had hoped to share your pleasure, and not know myself 
of what I was talking. When this difficult question was presented 
I did what the careful lawyer always does. I took down Hub- 
bell’s directory and looked over its many pages for inspiration. It 
did not come. I then being a constitutional lawyer, turned to the 
bill of rights in our constitution of 1870 and was struck by the 
novel phase, “ life, liberty and the pursuit of happiness.” I knew 
that judges and lawyers more erudite could speak of life and lib- 
erty ; for me, thought I, the pursuit. But practising law in Chicago, 
of course I knew nothing of this. - I thought that by study I could 
get together some citations and make a brief and put in the form 
of a discussion and get a name as an original thinker. But the 
more studying I did on the subject the worse off I found myself. 
My ignorance was only added to. I tried to look it up historically 
and found that Thomas Jufferson had copied the phrase from some 
French doctrinaire and it had filtered through the constitutions of 
some twenty-five of our Sovereign States. No judge has ever used 
the phrase so far as I can find, even in a dissenting opinion. 
(Laughter.) 


President Capen, Toastmaster: The executive committee, by a 
touch of ingenuity that amounts to genius, have designed the next 
toast so that it includes both the toastmaster, the toast, the subject 
and the response, and all will be attended to by one who we all 
know is abundantly able to do it full justice and to whom an Dlinois 
audience never tires of listening. 


Hon. Adlai E. Stevenson: I never officiated myself but once 
as toastmaster, and then [ asked my distinguished friend from 
Ireland who sits in front of me (laughter),—I asked him something 
about the duties of toastmaster. He said: “I can illustrate the 
duties of toastmaster by telling what one of my countrymen said 
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to another. Says he, “ Pat, all we wantfrom you is silence, and 
mighty little of that.” (Laughter.) I am not making that by 
way of suggestion to our distinguished. toastmaster. (Laughter 
and applause.) But I do remember to have read of one of the best 
witticisms perhaps ever perpetrated, by Sidney Smith, when he said, 
“Since Macaulay returned from India his conversation has wonder- 
fully improved; it is now illuminated with an occasional flash of 
silence.” (Laughter.} 


I heard a judge before whom a young lawyer had made his first 
appearance at the bar; it was his only case and he was bound up 
in it ; the judge decided it against him. The young lawyer sprang 
up, expressed great surprise, and said, “1 am surprised, your 
Honor, at this decision.” And he expressed his surprise so 
emphatically that it culminated in the judge fining him five 
dollars for contempt of court. He immediately went into. 
bankruptcy. He fell back into his seat, disgraced, as he 
supposed, forever. But an old lawyer sitting near the northwest 
corner of the rear table rose and said, “If your Honor please, I 
would like you to remit this fine. Our young brother has just come 
to the bar ; this is his first case ; he has expressed great surprise at 
the decision of your Honor, great surprise. Your Honor, when he 
has practised at this bar as long as some of us have, he will not be 
as surprised as he is now.” (Laughter and applause.) 


I heard what I considered a good lawyer story upon the subject 
of a lawyer asking one question too many. Did any of you gentle- 
men ever haveany experience in that line? (Langhter.) This is 
not a Methodist love feast nor experience meeting; I will not require 
you to answer. But you will probably each recall whether in your 
experience you have ever asked just one question too many. (Laugh- 
ter). This was told me by a Governor of Kentucky. He said he 
was sitting in a little country down, in Kentucky, in a court house 
where one man was being tried for biting off the ear of the prose- 
cuting witness, The trial had gone on for some time; they had 
not made outa very serious case. Finally the lawyer for the 
defence, when it came his time, called an old Squire who was an 
oracle in the neighbourhood where he lived, a deacon in the 
church and probably chairman of the committee of his district,—I 

5 
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don’t know exactly how that was. The old Squire was asked if he 
was acquainted with the defendant William Jenkins. He said he 
“were acquainted with him.” He was asked how long he had known 
him. He said, man and boy he had “knowed him about thirty 
year ; knowed his father and mother before him.’ Was asked 
as to his good moral character, as to his being peaceable and 
law abiding. It turned out he was a model in that respect. Wasn’t 
any such boy in that whole part of the country.” He was asked 
then the question whether he witnessed this fight in which it was 
charged that the defendant had bitten off the ear of the prosecuting 
witness. He ssid he did. Asked if he paid close attention to it. 
Said he did. Said it was the first time he had ever seed Billy in 
a fight ; he “ had kind cf a family pride to see how he would handle 
hisself”’ (Laughter). He was then asked the question whether he 
saw the defendant bite off the ear of tae prosecuting witness. “ No, 
gir ; nothing of the kind ; nothing of the kind.” Then very naturally 
the question whether his opportunities were such that he could 
have seen it. “ Yes, but saw nothing of the kind.” Well, the 
lawyer told him that would do. The Oommonwealth’s attorney 
declined to cross-examine. The witness was just about to leave 
the stund, when in an unguarded moment—thesame old story—it 
occurred to the defendant’s counsel to ask him “just one more ques- 
tion.” He said, ‘ By the way, Squire—just where you are, you need 
not resume tha stand—just you stand there. Now I want to ask you 
this question, whether there was anything occurred before that fight 
commenced, or while the fight was going on or after the fight was 
over,—did anything occur that would lead you to believe that this 
defendant had bitten off the ear of his prosecuting witness P” “No, 
sir; nothing of the kind. Now, since you mention it, I do remember 
that just as Billy rizzen up the last time I saw him spittin’ out a 
piece of ear, but whose ear it was I don’t know.” (Laughter and 
applause.)—(The American Law Beview). 
4% 

Lord Coleridge woke up with a start.—A story never before 
printed, of the late Lord Coleridge, reaches us, saya the Westmin- 
ster Gazette, from a correspondent. For the benefit of non-sport- 
ing readers it should be explained that a dog when exhibited is 
gaid to be “on the bench,” or “benched.” At the trial of an action 


VOL. XV.] THE MADRAS LAW JOURNAL. 245 


for damages for the running over a sheep dog,a winner of many prizes, 
counsel for the defendant was anxious to prove that the dog “had 
its day” and that damages should be nominal. Unfortunately, Lord 
Coleridge, who was trying the case, had dropped off to sleep, and 
the evidence was being wasted. Counsel’s one chance was to caure 
such a laugh in court as would wake the judge. So, gradually rais- 
ing his voice, he asked one of the plaintifi’s witnesses, “Is it not 
your experience as an exhibitor that when an old dog has taken his 
place regularly on the bench for many years he gets sleepy and 
past his work ?”’ Amid the roars of laughter which ensued, Lord 
Coleridge woke up with astart, and judgment was eventually given 
for the defendant.— (Ibid). . 
* % 

Attorney-at-Law : Misconduct—Disbarment,—W here an attorney 
encouraged a witness in a criminal case to continue in concealment 
and avoid attendance, when it was known he would be required as 
a witness, it was breach of professional duty, subjecting him to 
discipline therefor, which was suspension from practicing as an 
attorney or counsellor in any of the courts of this State for the 


period of one year'.—(Zbtd). 
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PARTITION OF BENGAL. 


“THe partition of Bengal,” as it has been termed, has given: 
rise to a controversy as to the constititional rights of the Governor- 
General of India in Council to create new provinces or lieutenant 
Governorships and to divide existing provinces and presidencies 
and transfer pirts thereof whether with or without the previous 
sanction of the Crown or the Secretary of State. This controversy 
also raises to some extent the rights of the Crownand the Secretary 
of State. Itis useful, therefore, to consider the legal aspect of the 
question, apart from its political aspect which has been so much 
perturbing the minds of our Bengali brethren. 


Before proceeding to consider particularly the Statutes relating 
to the subject we mast observe that the task of finding out the 
exact rights of the several parties already referred to is made diffi- 
cult by there not being a consolidated Statute relating to the sub- 
ject’. As itis, one has to wade through a number of Statutes with no 
sure guidance whether any particular Statute or Statutes or sections 
thereot have been repealed by later Statutes or have otherwise become 
obsolete. The collection of Statutes, Acts and Regulations in force 
in the Madras Presidency by Mr. Cunningham, no doubt brings .in 
one view all the Statutes relating to the constitution of the Govern- 
ment of India and of Madras, but it is very unsafe to rely upon it as 
we find from a comparison of the Government Edition of the collec- 
tion of Statutes relating to India that many sections are given which. 
are omitted in the Government Edition, and many sections are 
omitted or stated as obsolete which are not omitted or so stated in 
the Government Edition. The sections omitted in the Government 
Edition, may be partly, though not entircly, due to the repeal of 

l. An attempt was made in 1878, bnt the matter waa dropped: See Ibert’s 
Government of India, Pref. v. 
1 
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such sections by later Statutes but the additions cannot be so 
easily accounted for. While it must be admitted on all hands that 
the constitution of the Government of India and of the local 
Governments is one regulated by Statute (or Acts of Parliament), 
it is regrettable to find that no attempts have yet been made to 
secure a consolidated Statute dealing with the subject in one 
place. But although the constitution of the Government o 
India and of other local Governments is one regulated by Statute, 
and the Government of India, being the creature of Statute, 
have such rights as are conferred on the same by Statute, there 
are some sovereign rights and prerogatives of the Crown (not 
created by any Statute) which the Governor-General-in-Council 
or the Viceroy may exercise as the delegate of the Sovereign 
subject of course to the control of the Sovereign and the Seore- 
tary of State for India}. Lbert’s book on the Government of India 
purports to give in one continuous view the rights of the Govern- 
ment of India or a summary of the existing statutory enactments 
relating to the subject, but as he himself deslares in his preface this 
cannot be regarded as exhaustive much less authoritative. 


“When the English were merely a trading company posses- 
sing few small settlements, both the trade and settlements were re- 
gulated by a President and Council at each station. * * Bombay 
being the chief place was at first vested with authority over others, 
but subsequently Calcutta and Madras were erected into indepen- 
dent ‘ Presidencies’ to receive orders direct from home, and the 
three Presidencies seem to have been quite independent of one 
another. The President was but the Chairman of the Council with 
a casting vote*”’, After the grant of the Diwany and when Clive was 
President of Bengal, the British did not take up the details of the 
administration into their hands. Butin 1772 when Warren Hastings 
became President he assumed the direct management of Bengal, 
Bihar, and Orissa. The Hast India Act, 1772, more familiarly known 
as the Regulating Act of 1778 (13 Geo. 8 c. 63) first established by 
Ñ. 7, a Governor-General and four Councillors for the Government of 
the Presidency of Fort William in Bengal, and enacted that the whole 
Civil and Military Government of the said Presidency as well as 





1. Damodar Gordhan v. Deoram Kanjs (1876), L. R. 8 1. A. 102: S. C. I. L. B., 
1 B. 8367 ; Lachmi Narain v, Raja Partab Singh (1878), I. L. R., 2 A. 1. 


2. Campbell's Modern India, Ob. ¥. p. 170, 
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the ordering, management and government of all the territorial 
acquisitions and revenues should be vested in the said Governor- 
General and Council. S. 9 of the same Statute provided that the 
Governor-General] and Council should have the power of superintend- 
ing and controlling the government and management of the 
Presidencies of Madras, Bombay and Bencoolen, but only in respect 
$o: commencing hostilities or declaring or making war against and 
for negotiating or ccncluding any treaty of peace or other treaty 
with any Indian prince or power. This, however, would not prevent 
the governments of the latter presidencies from acting iude- 
pendently even in such rhattore in cases of imminent necessity or of 
receipt of special orders from the Company. By 8.10 Warren 
Hastings was made the first Governor-General, but according to 
the Statute he had no independent right by himself and a majo- 
rity of the Council could overrule him. Power was given tó 
the Crown by 8. 18 of the same Statute to establish by Charter 
or by Letters Patent under the great seal of Great Britain a Supreme 
Court of Judicature at Fort William. In consequence of disputes 
between the Governor-General and his Council and between 
the Governor-General and the Supreme Court, the Hast India 
Act, 1780 (21 Geo. IIL. c. 70) was passed to exempt the Gover- 
nor-General and Council from the jurisdiction of the Supreme 
Court in respect of all acts’ or orders done or directed by them in 
their public capacity as Governor-General and Council. It was also 
provided by 8. 8 of the Statute that the Supreme Court should have 
no jurisdiction in respect of any matter concerning the revenue or 
any act or acts ordered or done in the collection thereof according 
to the usage and practice of the country or the regulations of the 
Governor-General and Council. By the Acts of 1784 and 17863 
the Governor-General was empowered in certain cases to sot 
“without the concurrence of his Council®, and the Presidencies of 
Madras and Bombay were made regular Governments under Gover- 
nors and Councils with the power of regulating their own concerns, 
but subject to a more complete control* by the superior Government 
(of Bengal)which hud the power of suspending the other governors,*” 
1. 24 Geo, ITT. Sess. 2, c. 25. 3. 26 Geo. III. C. 57, 


3. This was enacted only by the Act of 1786, See Ibert, p. 69 


4. By the Aot of 1784, the control extended only to points relating to any 
transactions with conntry power or to war or peace or to application of revenues or 
forces of such Presidencies in time of wan 


5, Campbell’a Modern India, Ch. V.p.178. Ses also Lbert’s Goyenrment of 
India, pp. 66, 67 and 69. 
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~ The East India Company Act of 1793 (88 Geo. III c. 52) after 
stating in S. 24 that the whole Civil and Military Government of the 
Presidency of Fort William in Bengal and the ordering, management 
and government of all territorial acquisitions and revenuos in the 
kingdoms or provinces of Bengal, Behar and Orissa vested in a Gover- 
nor-General and three Councillors, and that similarly the whole civil, 
&c., Government of the Fresidency of Fort St.George, &c., and the 
whole Civil, &c ,Government of the Presidency of Bombay, &c.,vested 
respectively in a Governor and three councillors of avd for the 
presidency of Fort St. George and of and for the presidency of 
Bombay, definitely enacted that the said Governors and councils of 
the said presidencies were subject to the superintendence and con- 
trol of the Governor-General in Council in the manner provided for 
by the statute. The effect of Ss. 40 and 41 of the same statute was to 
make the Governors of the presidencies of Fort St. George and 
Bombay and other Governments to be established by the company 
within the limits of their exclusive trade completely subordinate to 
the Governor-General in Council at Fort William and such Govern- 
ments were bound to obey the orders and directions of the Governor- 
General in Council: Power was given by Ss. 47 to 50 to the Governor- 
General and Governors of the presidencies of Fort St. George and 
Bombay to act without reference to their respective councils in certain 
cases. 87 Geo. III c. 142 which regulated, among others, the constitu- 
tion and powers of Recorders’ Courts at Madras and Bombay 
exempted from the jurisdiction of such Courts the Governors and 
members of councils for official acts (S. 11), The Recorder’s Courts 
had also no jurisdiction in matters concerning revenue. By 39 & 
40 Geo. IIIc. 79, S. 1, it was enacted that it was open to the Court 
of Directors to declare and appoint “ what part or parts of the said 
territorial acquisitions of or of any other now subject to the Govern- 
ment of the said presidency of Fort. St.George or the said presidency 
of Bombay together with the revenues arising therefrom and the 
establishment of civil servants connected therewith respectively” 
should from thenceforth “ be subject to the government of either 
and which of the said presidencies or of the presidency of Fort 
William in Bengal and from time to time to revoke or alter in whole 
or in part such appointment and to make such new distribution of 
the same as to them shall seem fit and expedient.” 


By the Government of India Act, 1888 (8 & 4 Will; IV c. 85) 
a new departure was made and it was enacted that the territories 


= 
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for the time being acquired by the company together with all the 
revenues, rents and profits of the said territories (excepting the 
island of St. Helena) should be held by the company in trust for 
the Crown for the service of the Government of India. By S. 112, 
St. Helena became vested in the Crown and was to bo governed 
by orders in Coancil of His Majesty. With reference to the Gov- 
ernment of Indi» S. 39 enacts that “the saperintendence, direction 
aud control of the whole civil and military Government of all the 
territories and revenues of the Company in India shall be and is 
hereby vested in a Governor-General and Councillors to be styled 
the Governor-General of India in Council.” The Governor-General of 
Bengal became Governor-General of India and Governor of Bengal. 
By S, 65 the Governor-General in Council had the full control 
over the Goveynors—in-Conuncil of Fort William in Beugal, Fort St. 
George, Bombay and Agra. The East India Compauy Act, 1858 (16 
& 17 Vic.c. 95) enacted that the Government should be under 
the Hast IndiaCompany in trust for tha Crown but after the mutiny in 
1857 theGovernment was taken over from the Company. The Govern- 
ment of India Act, 1858 (2) & 22 Vict. c. 106) therefore enacted 
by 8. 1 that “all territories in the possession or ander the govern- 
ment of the said (East India) Company and all rights vested in or 
which if this Act had not been passed might have been exercised > 
by the said company in relation to any territories shall become 
vested in Her Majesty and be exercised in her name.’ S. 2 enacts 
that “ India shall be governed by and in the name of Her Majesty.” 
The territorial and othor revenues of or arising in India, &e , “ shall 
be received in the name of Her Majesty ’’ and shall be applied and 
disposed of for the purposes of the Government of India alone 
subject to the provisions contained in Ss. 41 to 55 of this Act. 

We thus see that the superintendence, direction and control . 
of the whole Civil and Military Government of India is to be exer- 
cised by the Governor-General in Council in the name of the 
Crown and that the Civil Government! of the local provinces is to be 
exercised by the local governments but subject to the superinten- 
dence and control of the Governor-General in Council. 

With regard to the number of presidencies and the right of tho 
Secretary of State or the Governor-General to alter or divide the 
same we find reference is made in the Regulating Act (18 Geo. IIT 





1. The military government is to be exercised by the Governor-General in 
Council. See 56 & 57 Vio. c. 62, 
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c. 68) to four presidencies, (a) Presidency of Fort William in 
Bengal, (b) Presidency of Fort St. George, (c) Bombay, and (d) Ben- 
coolen. The Presidency of Bencoolen (Fort Marlborough) a 
settlement in the island of Sumatra was given over to the 
Dutch by the Treaty of London, dated lith March 1824}. 
There being then the first three presidencies, 5. 88 of the Charter 
Act of 1883 (8 & 4 Will. TV c. 85) enacted that the territories 
then” subject to the Government of the Presidency of Fort William 
in Bengal? should be divided into two distinct presidencies to be 
called the Presidency of Fort William in Bengal and the Presi- 
dency of Agra. There was one other important provision in this 
section, viz. that the Court of Directors “under the control by this 
Act provided” should declare and appoint whet part of any of the 
territories under the Government of the said Company should from 
time to time be subject to each of the several presidencies then 
subsisting or to be established as aforesaid and, from time to time as 
occasion might require, might revoke and alter in whole or in part 
such appointment and make such new distribution of the same as 
should be deemed expedient, This provision is apparently inde- 
pendent cf the provision enacted in the first part of the section for 
the division of Bengal into two presidencies. 5 & 6 Will. IV c. 52 
gave power to the Court of Directors to suspend the execution of 8 
& 4 Will. IV c. 85, S. 38, +. e., to suspend the division of Bengal into 
two presidencies, and the appointment of two Governors, and during’ 
such suspension,the Governor-General in Council was empowered “to 
appoint from time to time any servant of the Hast India Company 
who shall have been ten years in their service in India to the Office 
of Lieutenant-Governor of the North-West Provinces now under 
the Presidency of Fort William in Bengal.” By 16 & 17 Vict. 
c. 95, 8. 15, it was provided that the suspension of the provisions 
relating to the division of Bengal should still continue until the 
Court of Directors under the direction and control of the Board of 
Commissioners should otherwise direct, and that during such sus- 
pension the appointment of a Lieutenant-Governor for tne North- 
Western Provinces should remain in full force. By 8.17 of the 





1. Ilbert's Government of India, p. 47, note (2). See Cheaney’s Polity, p. 38. 
2. See S. 8 of the Indian Councils Act, 1892 (55 & 56 Vio o. 14.) 


3. This supposes that the Presidency is contained within, and is only & part 
ofi Bengal. See also Chesney’s Indian Polity, p. 86. 
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Same Btatnte it was declared lawful for the Court of Directors 
under the control of the Board of Commissioners to.constitute one 
new Presidency within the territories subject for the time being to 
the Government of the said Company and to declare and appoint 
what part of such territories should be subject to the Government 
of such new Presidency. So that there was power in the Court of 
Directors to divide Bengal into two Presidencies and in addition to 
these to create a new Presidency. Had these provisions been given 
effect to,there would have beensive Presidencies, Even withont divid- 
ing Bengal into two Presidencies and without creating a new Presi- 
dency under S. 17 of 18 & 17 Vict. 95, it was open to the Court of 
Directors subject to the control of the Board of Commissioners to 
declare that the Governor-General of India should not be Gover- 
nor of the Presidency of Fort William in Bengal, but that a 
separate governor for such Presidency shoald be appointed to such 
Presidency when the power of the Governor-General to appoint 
@ Deputy Governor for Bengal would cease. S, 19 enacted 
that the provisions of the Government of India Act, 1888, amend- 
ed by this Act (1853) and other Acts for the administration of the 
executive Government of the Presidencies of Fort Saint George ani 
Bombay, d&c., should extend to any new Presidency created 
under this Act and to the Presidency of Agra when it should 
be constituted under the Act of 1883 Under the above Statutes 
the Court of Directors, subject to the control of the Board of Com- 
missioners, had the power to create anew Presidency and to divide 
the Presidency of Bengal and constitute out of it a new Presidency 
of Agra, After the abolition of the Hast India Company or, to 
speak strictly, after the Government was taken directly by the 
Crown, the power of the Court of Dizectors might be exercised by 
the Secretary of State for India (21 & 22 Vict. c. 106, S. 31). The 
Presidencies have uot been constituted under these Statutes and 
the present scheme under discussion does not come under these 
provisions. 


Pending the suspension of the provisions of the Government 
of India Act, 888, as to the division of the Presidency of Fort 
William in Bengal, pending the appointment of a governor for the 





1. See also 8, 64, 
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said Presidency of Fort William in Bengal under S. 16 of 16 & 17 
Vict. c. 95 and pending the creation of a new Presidency under 
S. 17 of the same Statute, certain powers are given to the Governor- 
General and these may now be considered. 


Under S. 88 of the Statute of 1883 it was open to the Court 
of Directors to divide the territories subject to the Presidency of 
Fort William in Bengul into two distinct Presidencies, but this pro- 
vision was suspended as already observed by 5 & 6 Will. 
IV. c. 52 S, 2 of this latter Statute enacts that, during the period 
of such suspension, “it shall and may be lawful for the 
Governor-General of India in Council to appoint from time 
to time any servant of the Mast India Company. who shall 
have been ten years in their service in India to the office of 
Lientenant-Governor of the North-Western Provinces now under 
the Presidency of Fort William in Bengal, and from time to time 
to declare and limit the eatent of the territories so placed under such 
Inewtenant-Governor and the extent of the authority to be ewercised 
by such Lieutenant-Governor as to the said Governor-General tn 
Council may seem fit.” The portion in italics is given in the 
Government of India Edition of Statates relating to India (1881 
Edition). But itis omitted in the Edition of 1899 and there isa 
note that it is repealed by 58 & 54 Vict. c. 88. Itis clear that at 
any rate under this repealed section the Governor-General was 
entitled to limit the territorial extent of the territories of the 
Lieatenant-Governor of the North-Western Provinces and to with- 
draw and extend from time to time euch territory. The provision has 
beon repealed apparently on the ground that the Governor- 
General has these powers under other later statutes. The first 
appointment of a Lientenant-Governor for the North-Western 
Provinces was made in 1886, But this section only provides for the 
appointment of a Lieuteuant-Governor for the North-Western Pro- 
vinces and does not confer any general authority to create Lieut- 
enant-Governorships for all or any part of the territories forming 
British India. Whether it confers a power to create a plurality of 
Lieutenant-Governorships for the North-Western Provinces may 
also be open to question. The context shows that the singular 
number does not include the plural. 
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The East India Company Act, 1853 (16 & 17 Vie. e. 95), 
S. 15, continued the suspension by 5 & 6 Will. IV c. 52 of 
the provisions of 3 & 4 Will. IV c.-85 as to division of the 
Presidency of Fort William iu Benga] and confirmed the provisions 
of 5 & 6 Will. IV c. 52 authorizing the appointment of a Lieut- 
enant-Governor for the North-Western Provinces daring the 
period of suspension and as to the continuing in force of the 
appointments and arrangements made thereunder. Apart from 
such suspension we pointed out already that under S. 16 power 
was given to the Court of Directors to appoint a separate governor 
for the Presidency of Fort William in Bengal. Apparently if a 
separate governor had been appointed under the section, he would 
become a governor even for the territories known as the North- 
West Provinces for which a Lieutenant-Governor was appointed 
during the suspension already referred to. S. 16 further pro- 
vided that in case no separate governor was appointed, and until 
such time, the Court of Directors, subject to the control of the 
Board of Commissioners, might authorize and direct the Governor- 
General of India in Council to appoint from time to time any 
servant of the said Company who should have been ten years in 
their service in India to the office of Lieutenant-Governor of such 
part of the territories under the Presidency of Fort William in 
Bengal as for the time being might not be under the ieutenant- 
Governor of the said North-Western Provinces “ and to declare and 
limit the extent of the authority of the Ineutenant-Governor so 
appointed.” The words in italics are markedly different from the 
corresponding provision relating to the appointment of a Lieutenant- 
Governor for North Western Provinces already noticed. ‘hey are 
omitted in the Government Edition of 1899 of Statutes relating to 
India, The Court of Directors in their despatch, dated 12th 
October 1858, stated that they had no present intention of ap- 
pointing a separate Governor, and that they authorized the 
Governor-General to appoint a Lieatenant-Governor. Immediate 
effect was not given to this despatch as it was noticed that the 
Statute of 1853 did not extinguish the Governor of Bengal 
and. there was a doubtas tothe respective legal position of 
the Governor-General, Governor of Bengal and Lieutenant-Gover- 
nor. At that time the territories under the Governor of Bengal 
were Bengal, Bihar, Orissa, Assam, N. E, Frontier Agency, South- 
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Western Agency, Arracan and the Tenasserim Provinces. On, 
the 28th April 1854, a resolution was issued by ‘the Govern- 
ment of India, on the subject of the Lieutenant-Governorship of 
Bengal, according to which the territorial jurisdiction was to be 
co-extensive with that previously exercised by the Governor of 
Bengal, with the exception of the Tenasserim Provinces and Fort 
William. The extent or nature of the authority was to besimilar to 
that exercised by the Lieutenant-Governor, North-Western Pro- 
vinces!- The first Lieutenant-Governor was Sir Frederick Halliday. 
To remove the doubts above stated, 17 & 18 Vic. c. 77 was passed. 
S. 5 stated that the Governor-General was no longer to be Governor of 
Bengal. The first part of the same section enacted that the powers 
as to the Presidency of Fort William in Bengal not transferred to 
the Governor, Lieutenant-Governor, &c., of Bengal, or of Agra or the 
North- Western Provinces vested in and might be exercised by the 
Governor-General of Indiain Council. By 8.4, the Governor- 
General in Council, with the sanction and approbation of the Court 
of Directors, might from time to time declare and limit the extent 
of the authority of such Governor or Lieutenant-Governor. Under 
S. 3 of the same Statute the Governor-General of India in Council 
with the consent of the Court of Directors acting under the con- 
trol and direction of the Board of Commissioners might, from time 
to time, by proclamation duly published take under his own immedi- 
ate authority and management any purt or parts of the territories 
in the possession or under the government of the said Company 
and give necessary orders and directions respecting the adminis- 
tration of such part or parts, After this Statute and'on the 16th 
January 1855, the Government of India by a resolation of that 
date declared that the authority of the Lientenant-Governor 
extended to all matters relating to Civil Administration previously 
under the authority of the Governor of Bengal, and that the terri- 
torial jurisdiction was co-extensive with that exercised by the 
Governor of Bengal on the 28th April 1854 with the exception of 
Tenasserim Provinces and Fort William,2 Probably under 
8. 16 of the Statute of 1853, there was no power to appoint 
more than one Lieutenant-Governor for Bengal, the con- 





l. Buckland’s Bengal under the Lieutenant-Governors, Vol. I, Introduction, 
p. xvi ; ' 


2. Ihid, pp. xviii, xix. 
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text shewing that only one was intended. But it could not 
be said that the power under 8. 16 was exhausted by the 
appointment of a Lieutenant-Governor in 1854. Otherwise there 
would be no power to filla vacancy. The appointment was to be 
made from time to time. Apparently under the language of the 
enactment in B. 16 of 16 & 17 Vic. c. 95, it would be open to 
contend that the Governor-General of India in Council has no su- 
thority to declare and limit the eatent of the Lieutenant-Governor’s 
authority, If this constraction be placed upon the section, the Court 
of Directors acting under the direction and control of the Board of 
Commissioners, now represented by the Secretary of State for India 
in Council, would have the suthority for so declaring and limiting 
the extent of such authority. But the more correct interpretation 
is that it shall be lawful for the Court of Directors, &c., to authorize 
and direct the Governor-General of India in Oouncil both to 
appoint, &c., any servant, &c., to the office of Lieutenant-Governor, 
&c., and to declare and limit the extent of the authority of sach 
Lieutenant-Governor. So that the Governor-General should 
appoint a person ss Lieutenant-Governor of Bengal and declare 
and limit the extent of the latter’s authority, though both should be 
done under the authority of the Court of [Directors now represented 
by the Secretary of State. But apparently under this section the 
Governor-General has no power te declare and limst the eetent of 
the territortes over which such Lientenant-Governor should have 
jurisdiction. The Governor-General had such power under the 
corresponding provision as to the Lientenant-Governorship of the 
North-Western Provinces (6 & 6 Will. IV c. 62,8. 2). The 
absence of the words ‘deolare and limit the extent of the terri- 
tories” in S. 16 of 16 & 17 Vic. c. 95, which are to be found in 
5 & 6 Will. IV c. 62, and the use of the expression “ declare and 
limit the extent of authority” to be found in both statutes would 
only be consistent with the view suggested above. 


The power given to the Governor-General under 16 & 17 
Vic. c. 95, S. 16, last para, to declare and limit the extent of autho- 
rity of the Lieatenant-Governor of Bengal has in effect been 
superseded by 17 & 18 Vic. c. 77. The words conferring such 
power are omitted in the recent Government Edition (1899) of 
Statutes relating to India, §&.3 of 17 & 18 Vic. o. 77 gives 
power tv the .Governor-General. by proclamation to take under 
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his immediate authority with the sanction and approbation of the 
Court of Directors, &c., any territories in the possession or under the 
Government of the said Company. ‘We think that this provision 
refers,among others,to territories already under the several Govern- 
ments of the Governors or Lientenant-Governors and is not confined 
to territories nob under any such Governments, d. e., territories 
newly acquired and not yet annexed to any existing Presidency or 
Province. It may be said that the preamble to this Statute favors 
the view that this provision is confined to newly acquired territories. 
The preamble material for this purpose rons thus: ‘ Whereas it 
is expedient to provide for the administration by the Governor- 
General of India in Ooancil of such parts of the territories for the 
time being under the Government of the Hast India Cumpany, as it 
may not be advisable to include in any Presidency or Lieutenant- 
Governorship and to vest in such Governor-General of India in 
Council the powers now vested in the Governor of the Presidency 
of Fort William in Bengal.” It may be said that the use of the 
expression “include” shows that the territories previously referred 
to are those not tncluded in any Presidency or Lieutenant-Governor- 
ship. Of course if the expression used were “as it may be advisable 
to exclude from,” “or as it may not be advisable to continue,” 
there could be no doubt that the terrttories previously referred to 
were those included in a Presidency, &c.,but then the preamble would 
apply only to the latter case and not to a case where it would 
be thought advisable not to include newly acquired territory 
in any Presidency, &o But the expression “ territories for the 
time being under the Government of the Hast India Company” 
used in the preamble is general and such territories under the 
Government of the East India Company prima facte will include 
territories under the Government of a Presidency or Lieutenant- 
Governorship, and itis no violent use of language when it is thought 
advisable to withdraw a portion of such territories from a Presi- 
dency, &c., to say “it is advisable not to include” it “in the 
Presidency.” Where a territory is annexed te a particular Presi- 
dency, and the people of such territory desire not to be associated 
with that Presidency, they may say they do not want to be included 
in such Presidency in a sense although, strictly speaking, they 
ought to say they want to be excluded from or they do not 
wish to continue in such Presidency. But as we have already 
said the expression used in the section may, without any violence to 
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language, cover the case of territories included in a presidency, &c. 
' Further, if it is said.that the preamble shews that the object of the 
Statute is to deal only wjth newly acquired territories, what-about 
Ss: 4 and 5 which deal unquestionably with the territories belong- 
ing to existing provinces? Ss. 4 and 5 conclusively negative this 
restricted construction. There are no other words in the preamble 
having reference to existing territories. Be this as it may, it is a 
general rule of construction that the preamble cannot control the 
enacting part where the language used in such enacting part is clear 
and unambiguous’, 8. 3 of the Statute under consideration (17 & 18 
Vic. c. 77) is clear. The section says : “ It shall be lawful for the 
Governor-General of India in Council . ...to take under the imme- 
diate authority the said Governor-General of India in Conncil 
any part or parte of the territories for the time being in the 
possession or under the government of the said company.........” 
Territories under the government of-a Presidency or Lieutenant. 
Governorship were territories in the possession or under the 
government of the company. To limit these territories to newly 
acquired territories, we have to introduce words in the section 
which are not there, vèz., such words as “ not included already in the 
government of a Presidency or Lieutenant-Governorship.” There 
is no warrant for the introduction of these or similar words. Of 
course this withdrawal of territory and assumption of immediate 
authority and management san only be with the sanction and appro- 
bation of the Court of Directors now represented by the Secretary of 
State. If the Governor-General takes any territory under his imme- 
diate management, the question is whether he can delegate it to 
another. If the question is one of trust, the principle is well known 
delegatus non potest delegare, We are doubtful whether this principle 
applies to the present case*. When the Governer-General wasGover- 
nor of Bengal and the whole Civil Government had to be exercised 
by the Governor-General as Governor of Bengal, he was empowered 
by Statute to appoint as often as the public exigency might require 
a Deputy Governor for the Presidency of Fort William in Hengal 
(8 & 4 Vic. c. 85, B. 67). Even before that the Governor-General 
was empowered by 38 Geo. Ill c. 52, S. 53, to appoint during the 





1. Maxwells Interpretation of Statutes, p» 63 (8rd Edition). 

2. See Thomas’s Leading Cages in Constitutional Law, p. 3. Of, also Liquidators 
of Maritsme Bank of Oanada v. Recetver-General of New Brunswick (1892), A, O. 443- 
fee also 8. 6 of Act XVI of 1874. See Act VIII of 1874 empowering the Governor- 
General to delegate his powers. oe i 
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Governor-General’s absence from Bengal a Member of Council as Vice- 
President and Deputy Governor of Fort William for carrying on the 
government of the Presidency of Fort William in Bengal during 
such absence. In the absence of asimilar provision the Governor- 
General of India in Council on assuming the immediate authority and 
management of any particular territory cannot delegate his rights 
and duties to another, but the last portion of S. 3 of 17 & 18 
Vic. c. 77 seems to provide for such a cise. According to this the 
Governor-General may “give all necessary orders and directions 
respecting the administration of such part or parts of the said terri- 
tories, or otherwise to provide for the administration thereof”. When 
he gives necessary orders and directions he is not necessarily delegat- 
ing his duties to another. But if he otherwise provides for the 
administration he may be delegating his functions, Where a part 
of the territory is withdrawn from the Government of a Presidency 
or Lieutenant-Governorship, has the Governor-General a right to 
create for such part a Lientenant-Governorship ? As a matter of 
practice in all such cases a Chief Commissioner is appointed. 
It was under S. 3, that Assam, which was formerly under the 
Government of Bengal, was withdrawn from the Lieutenant-Gover- 
norship and taken “under the immediate authority and manage- 
ment” of the Governor-General, A Chief Commissioner was appoint- 
ed for Assam in 1874}, but even before this a Chief Commissioner 
was appointed for the Central Provincesin 1861 and for British (for 
some time Lower) Burma, in 18688, If the Governor-General has with 
the consent of the Secretary of State (formerly the Court of Direc- 
tors) power by proclamation to withdraw a certain territory and 
constitute a Local Government for the same by appointing a Chief 
Commissioner, this can only be under the last part of 8. 3 of 17 
& 18 Vic. c. 77. If this portion of the section, therefore, confers 
authority npon the Governor-General to constituto a Chief Com- 
missionership, why can he not constitute a Lieutenant-Governorship 
for the place so withdrawn and taken under his immediate manage. 
ment? The section merely says the Governor-General may 
“ otherwise provide for its management.” If he can validly 





1. Buckland’s Bengal under the Lieutenant-Governors, Vol, I, p. 555. 

2. Arrocan which was originally part of Beugal was taken under 8. 8 of 17 & 18 
Vic. c. 77 and annexed to Lower or British Burma in 1862, In 1886 Upper Burma 
was annexed and the provinces of Upper and Lower Burma were amalgamated. 
Ohesney, p. 69, 
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constitute a Chief Comumissionership under this clause, he can 
equally constitute a Lieutenant-Governorship under this clause. 
Tt is doubtful whether this clause hasthis extended operation. But 
if the clause does not justify the constitution of a Chief Commis- 
sionership, it cannot also justify the constitution of a Lieutenant- 
Governorship. -The right view seems io be that the clause only 
empowers the Governor-General to appoint deputies or agents 
who may act on his behalf!, but that he cannot transfer his 
powers to sach deputies or agents: with or without reser- 
vation as he can? in the case of the Lieutenant-Governors 
of Bengal and Agra appointed under 8. 16 of 16 & 17 Vic.c. 96 
and 5&6 Will, IV c. 52, S. 2. Sach Deputies may be styled in 
any manner, whether as Commissioners, Chief Commissioners, Lieut- 
enant-Governors &. But there can be no transfer of executive 
Government to such persons. This seems also to be the view of 
Mr. Ibert if not of the Government of India. “ A Chief Commissioner 
merely administers territory on behalf of the Governcr-General-in. 
Council and the Governor-General-in-Council does not divest 
himself of any of his powers in making over the local administration 
to a Chief Commissioner.*” Aguin he says‘ : “ The territories under 
the administration cf Chief Commissioners are technically ‘ under 
the immediate authority and management’ of the Governor-General- 
in-Council within the meaning of the Act of 1854.” The title of 
Chief Commissionerships has been recognised by Statute 88 & 34 
Vic. o. 8 (The Government of India Act, 1870), Ss. 1 and 8; but this 
recognition has nothing to do with the present question. So that we 
have to look to other statutes, if any, for any power which the 
Governor-General-in-Council may have, to constitute Local Govern- 
ments? for the territories withdrawn under S. 3 of 17 & 18 Vic. c. 77. 


Pending the creation of a new presidency we have already said 
that certain rights are created by S. 17 of 16 &17 Vic. o. 95. 
We shallnow advert to these rights. S.17 says: “Unless and 





1. Apparently he becomes the representative of His Majesty forthe purposes 
of the Provincial Government. Cf. Isquidators of Maritime Bank of Canada Y. Receiver- 
General of New Brunswick, (1892) A, O. 448. 


2. $8.17 & 18 Vic. o. 77, S. 5, 
8, p. 197. 
4, Ibid, p.88. See also p. 197. 


5. Inthe sense of a transfer of executive Government from the Governor- 
General to the person appointed. 
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until such new presidency be constituted as aforesaid it shall be law- 
ful for the Court of Directors, under such direction and control as 
aforesaid, if and when they thin; fit, to authorize (in addition to such 
appcintments as are hereinbefore authorized to be continued and 
made for the territories now and heretofore under the said 
Presidency of Fort William) the appointment by the said Gover- 
nor-General-in-Council of a Lieutenant-Governor for any ' part 
of the territories for the time being subject to the Gov- 
ernment of the said company and to declare for what part of 
the said territories such Lieutepant-Governor shall be appointed 
and the extent of his authority and from time to time to revoke or 
alter any such declaration”. Three powers are referred to in this 
section :—(1) the power to appoint a Lieutenant-Governor for any 
part of the territories subject to the Government of the Hast India 
Company, (2) the power to declare the territorial jurisdiction of the 
Lieutenant-Governor and the extent of his authority, and (8) the 
power from time to time to revoke or alter the above declaration. The 
power to appoint a Lieutenant-Governor for any part of the terri- 
tories for the time being subject to the Hast India Company is con- 
ferred upon the Governor-General in Council provided the latter is 
s0 authorized by the Court of Directors, &c-, now represented by the 
Secretary of State. The remaining two powers are not conferred 
upou the Governor-General. They are conferred upon the Court 
of Directors now represented by the Secretary of State. So 
that, the Secretary of State may authorize the Goveruor- 
General in Council to appoint a Lieutenant-Governor for any 
part of the territories for the time being subject to the East India 
Company now represented by the Crown. But the Secretary of 
State and not the Governor-General-in-Council is authorized to 
declare for what part of the said territories such Lieutenant-Governor 
shall be appointed and to revoke or alter such declaration. So that, 
the Secretary of State after declaring that for any part of the terri- 
tories a Lientenant-Governorship may be constituted may authorize 
the Governor-General in Council to appoint a Lieutenant-Governor. 
Under this section a Lieutenant-Governor was appointed for the Pun- 
jab in 1859. Mr. bert says with reference to this section in his book 
on the Goverment of India! : “ The rule of construction applied to 





1, p 196. 
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recent Acts of Parliament by S. 82 of the Interpretation Act 
(62 & 53 Vic. c. 68) does not apply to the Act of 1858, and, apart 
from this, the power of appointing fresh Lieutenant-Governors under 
the Act of 1858, was probably exhausted by the constitution of a 
Lientenant-Governorship of the Punjab.” We submit, however, 
that this proceeds npon a misconception. S. 32, cl. iof the In- 
terpretation Act no doubt says that “where an Act passed after 
the commencement of this Act confers a power or imposes a duty, 
then, unless the contrary intention appears, the power may be exer- 
cised and the duty shall be performed from time to time as occa- 
sion requires.” What has this clause to do with our present 
point. By not applying this clause (and this clause does not in terms 
apply to Statutes passed before the Interpretation Act) is it suggest- 
ed that upon a vacancy arising in the office ofthe Lieutenant- 
Governor of the Panjab there is no power in the Governor-General to 
fill np the vacancy, that the Governor-General is authorized to 
appoint only the first Lieatenant-Governor of the Punjab, that he is 
not entitled to fill up a vacancy arising when the first Lieutenant- 
Governor resigns or vacates the office and shat the Court of 
Directors now represented by the Secretary of State have also 
no power to fill up the vacancy? That is the only effect if 
the Interpretation Act, S. 82,does not apply and if there is no other 
provision relating to the filling up of vacancies. It has no bearing 
upon the question whether the Court of Directors now represented 
by the Secretary of State for India in Council have the power to 
constitute only one Lieutenant-Governorship ander S. 17 or a 
number of Lieutenant-Governorships, i. e, upon the question 
whether the power to constitute a new Lieutenant-Governorship is 
exhausted after constituting one under S. 17. For this we may 
well invoke the well known rule of interpretation, vtz., that the 
singular number includes the plural. 16 &17 Vic. c. 95 is a 
statute of 1858 and S. 1, clausei (a) of the Interpretation, Act 
(52 & 53 Vic c. 68) states that “in this Act and every Act 
passed after the year 1850 whether before or after the commence- 
ment of this Act, unless the contrary intention appears (a) words 
in the singular shall include the plural and words in the plural 
shall include the singular.” This rale of interpretation may there- 
fore be applied to S. 17 of 16 & 17 Vic. c. 95. But apart from 
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the Interpretation Act, 1889, a similar rule of interpretation 
has been enacted by 18 & 14 Vic. c. 21. S. 4 of this statute 
enacts “that in all Acts words importing the masculine gender 
Bhall be deemed and taken to include females and the singular 
to include the plural and the plnral the singular, unless the 
contrary as to gender or number is expressly provided.” The 
context in § 17 of the statute 16 & 17 Vio. c. 95 strengthens the 
application of the rule. Inthe first part of S. 17 when power 
is given to constitute one new presidency, and not more, the words 
used are “ one new presidency.” These words do not find a place in 
the latter part of the section. Moreover the words “if and when 
they think fit” shew also that whenever the Court of Directors 
(i. e., now represented by the Secretary of State) may think fit, the 
Court of Directors (or the Secretary of State) may authorize the 
Governor-General to appoint a Lieutenant-Governor. There is 
nothing in the statute to shew that there is a power to constitute 
ander the section a Lieutenant-Governorskip only once. The words 
used in 5 & 6 Will. IV c. 52, S. 2 and in 16 & 17 Vic. c. 95 8. 16 
are as already pointed out different from the words used in S, 17 
of the latter statute. The words in the two tormer sections may be 
consistent with the view that only one Lieutenant-Governorship is 
to be appointed. But that is not the case with reference to S. 17 
of 16 & 17 Vic. c. 95. Where a Lieutenant-Governorship is con- 
stituted under this section the power to declare the territorial extent 
and the extent of the authority and to revoke or alter the same is 
vested under this section in the Court of Directors now represented 
by the Secretary of State for India in Council. A Lieutenant- 
Governor was appointed as ulready said for the first time under this 
section for the Punjab in 18591. A Lientenant-Governorship was 
constituted for Burma in 1897, but apparently iv was uader S, 46 of 
24 & 25 Vio. o. 67. 


S. 29 of 21 & 22 Vic. c, 106 enacts that “the appoint- 
ments of Lieutenant Governors shall be made by the Governor-Gene- 
ral of India subject to the approbation of Her Majesty, and all 
such appointments shall be subject to the qualifications now by law 
affecting such offices respectively.” Although qualifications are 








1. Ubert’s Government of India, pp, 94,195. 
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stated for the appointments referred to in 5 & 6 Will. IV e. 52, 
S. 2 and in 16 & 17 Vic. o. 95, S. 16 (viz, the person selected 
should have put in at least 19 years’ service of the crown in India) 
none such is stated in S. 17 of 16 & 17 Vic. c. 95. The above 
qualification seems not to be a sine qua non for the appointment 
under the latter section!. 


Before we proceed to consider the effect of 24 & 25 Vic. o. 67 
(The Indian Councils Act, 1861) we may conveniently sum up our 
discuasion ‘regarding the provisions of the older statutes. 


(1). That under 89 & 40 Geo. IIT o- 79 S. 1, the Court of 
Directors and the Secretary of State as representing such Court of 
Directors may declare and appoint from time to time what part 
or parts of the territorial possessions of the Hast India Company 
now represented by the Crown or any other then subject to the 
presidencies of Fort St.George and Bombay shall be subject to the 
Government of either and which of the presidencies of Fort St. 
George and Bombay or of tho presidency of Fort William in Bengal 
und may froin time to time as occasion may require, revoke or alter 
in whole or in part such appointment and to male such new distri- 
bution of the same. 


(2). That under 3 & 4 Vic. c. 85, it is lawful for the Secre- 
tary of State as repr>senting the Court of Directors from time to 
time to declare and appoint what part or parts of the Indian territories 
under the Government of His Majesty shall be subject to the 
Governments of Fort St. George and Bombay and of Fort William 
in Bengal or of the first two presidencies aforesaid and the 
two presidencies into which Bengal may be divided and to 
revoke or alter such appointment and such new distribution. 


(8). That the Seoretary of State (as representing the Court of 
Directors) may authorise the appointment by the Governor-General 
of new Lieutenant Governors (in addition to the one already 
existing for the North-West Provinces and to the one to be 
appointed for Fort William in Bengal) for any part of the Indian 
territories subject to the Government of His Majesty and may declare 





1, But see Dbert’s Government of India, pp. 193, 195. 
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for what part such Lieutenant-Governors may be appointed and the 
extent of his authority and to revoke or alter any such declaration. 


(4). That under 8.4 0f 17&18 Vic, c. 77, the Governor. 
General may be anthorized to declare aud limit the extent of the 
authority of a Governor, or a Lieutenant-Governor of Bengal or of 
Agra or the No:th-West Provinces. i 


(5). Thit under §, 2 of 17 & 18 Vic., c. 77, it shall be com- 
potent to the Governor-General with the sanction of the Secretary 
of State to withdraw any part of the territories under the Govern- 
ment of any Presidency and take the same under his immediate 
management by proclamation. 


24 & 25 Vic. c 67, familiarly known as the Indian Councils 
Act, 1861, enacts by S. 46 that “it shall be lawful for the 
Governor-General by proclamation as aforesaid to constitute from 
time to time new provinces for the purposes of thts Act to which 
the like provisions shall be applicable.’ he purposes of this Act 
are stated in the preamble which runs as follows: ~*‘ Whereas it 
is expedient that the provisions of former Acts of Parliament res- 
pecting the constitution and functions of the Council of the Gover- 
nor-General of India shoald be consolidated and in certain respects 
amended and that power should be given to the Governors ia 
Council of the Presidencies of Fort Saint George and Bombay to 
make laws and regulations for the Government of the said presi- 
dencies; and that provision should be made for constituting 
the like authority in other parts of Her Majesty’s Indian domi- 
nions.” The two chief purposes of the Act are therefore (1) to 
consolidate and amend the constitution and functions of the 
Governor-General-in-Council and (2) to grant legislative functions 
for the Governors-in-Council of Fort Saint George and Bombay and 
to constitute like authority in other parts of His Majesty’s Indian 
Dominions. It may be said that if the Governor-General creates 
new provinces for the purposes of the Act under 8, 46, it must be 
for the purpose of constituting Legislative authority in such pro- 
vinces. That such provinces may be constituted by dividing terri- 
tories already under the Government of Governors or Lieutenant- 
Governors will appear from S. 47. This section enacts, “It shall be 
lawful for the Governor-General-in-Council by such proclamation 
sa aforesaid to fix the limits of any presidency, division, pro- 
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vince, or territory for the purposes of this Act, and farther by pro- 
clamation to divide or alter from time to time the limits of a::y such 
presidency, division, province, or territory for the said purposes.” 
This is express authority for the position that existing presidencies 
may be divided by proclamation of the Governor-General for 
legislative purposes. Of course no proclamation in all such cases 
will have any force or validity under 8. 49 of the Statute “ until 
the sanction of Her Majesty to the same shall have been previously 
signified by the Secretary of State in Council to the Governor~ 
General.” B 47 does not say what the Governor-General is entitled 
to do after the division. Can he constitute a new province out of 
such division or can he annex the same toa Presidency or to other 
territory? S. 46, as already said, provides for the constitution of & 
new province. Is the constitution of a new province only in 
respect of territories not aiready in charge of a Governor or Lieute- 
nant Governor? It may be jastly said that out of the division of 
existing presidencies or provinces made for the purposes of this Act 
new provinces cannot be constituted as 8.47 does not expressly or 
impliedly give that power. But if he so divides under S. 47 and 
withdraws the part divided from the presidency, &c., under 8. ¥ of 17 
&18 Vic. c. 77, he can constitute ita new province under S. 46 
of the Indian Councils Act. Anyhow the part so divided 
may be annexed to other existing Presidencies or provinces 
unde the government of a Governor or Lieutenant-Governor. 
This is implied from the second para of 8.47 which enacts that 
“any law or regulation made by theGovernor orLieutenant-Governor 
in Council of any province or territory shall continue in force in any 
part thereof which may be severed therefrom by any such procla- 
mation until superseded by law or regulation of the Governor-Gene- 
ral-in-Council or of the Governor or Lieutenant-Governor-in-Council 
of the Presidency, diviston, or terretory to which such parts may 
become annewed.” Butit must be observed that 8.47 does not 
of itself give any power to annex in that manner. It assumes the 
existence of such a power (not necessarily in the Governor-General) 
by reason of some other statute. S. 18 of 18 & 17 Vic. œ 
95 apparently confers this power. This section enacts that “ it 
shall be lawful for the said Court of Directors under such direction 
and control as aforesaid from time to time to declare and appoint 
what part or parts of the territories for the time being subject to 
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the Government of the said company shall be or continue subject 
to each of the Presidencies and Liertenant-Governorships for the 
time being subsisting in such territories and to make such distribu 

tion and arrangement or new distribution and arrangement of such 
territories into or among such Presidencies and Lientenant-Gover- 
norships as to the said Court of Directors under such direction and 
control as aforesaid muy seem expedient.” This provision only 
enibles the Court of Directors (now represented by theSecretary of 
State) to make the distribution Then again the distribution or annex- 
ing should be only into existing Presidencies and Lieutenant-Gover- 
norships. When the Governor-General-in-Council was empowered 
under 24 & %5 Vic. c 67 to divide and fix the limits of 
existing presidencies, &c., it was apparently thought advisable to 
give powers to the Governor-General to make the distribution. 28 
& 29 Vic. C. 17 after stating in S. 3 that “it is expedient 
to amend the law respecting the territorial limits uf the several 
Presidencies and Lieutenant-Governorships in India ” repeals by the 
same section, S. 18 of 16 & 17 Vic. o. 95 and re-enacts in substance 
the same provision with the difference that the power formerly ex- 
ercised by the Court of Directors may not be exercised by the Gov- 
ernor-Genera]. Under S. 4 the Governor-General of India in Council 
has power from time to time to declare and appoint by proclamation 
what part or parts of the Indian Territories fcr the time being 
under the dominion of Her Majesty shall be or continue subject to 
each of the Presidencies and Lieutenant-Governorships for the 
time being subsisting in such territories and to make such distribu- 
tion and arrangement or new distribution and arrangement of such 
territories nto or among such Presidencies and Lieutenant-Gover_ 
norships as to the said Governor-General in Council may seem 
expedient- - This power is subject to the proviso stated in 
8. 5 that it shall be lawful for the Secretary of State in Council 
to disallow such proclamation and that such proclamation if it has 
the effect of transferring an entire Zillah or district from one pre. 
sidency to another or from one Lieutenant-Governorship to another 
shall have no forceor validity until the sanction of the Crown to 
the same shall have been previously signified by the Secretary of 
State in Council to the Governor-General. Under this Statute the 
Governor-General has power to transfer territory belonging to one 
presidency or Lieutenant-Governorship to another presidency or 
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Lientenant-Governorship provided the requisites of 8. 5 of the 
statute are satisfied. 


To the new provinces so constituted hy proclamation under 
S. 46, first para (with the previons assent of the Crown) the 
Governor-General has power to appoint a Lieutenant-Governor 
with a Council for the purpose of making laws and regula- 
tions. The question arises whether the Lieutenant-Governor 
has simply powers for legislative purposes or hus also powers 
of executive Government. With reference to this the second 
para of N. 46 enacts that së shall be lawful for the Governor- 
General ‘to appoint from time to time a Lieutenant-Governor 
Usoga and from time to time to declare and limit the ewtent 
of the authority of such Lieutenant-Governor in like manner as is 
provided by 17 & 18 Vic. c. 77, respecting the Lientenant- 
Governors of Bengal and the North-Western Provinces.” Under 
Ss. 3 and 4 of 17 & 18 Vic. c.77,a8 we have already pointed out, the 
Governor-General in Council may, with the sanction of the Court 
of Directors, now represented by the Secretary of State, declare 
and limit the extent of authority of the Lieutenant-Governor of 
Bengal or the North-Western Provinces and the residual authority 
is vested in and may be exercised by the Governor-General of India 
in Council. It cannot be contended that the second para of S. 46 
has only reference to declaring and limiting the extent of autho- 
rity of the Lieutenant-Governor for legislative purposes. The 
reference to Ss. 17 & 18 Vic. c. 77, in the second para of B. 46 of 
the India Councils Act, 1861 (24 & 25, Vic. o 67) negatives 
this view. So that when a new province is constituted “ for 
the purpose of this Act,” with the previous sanction of Her Majesty 
(which shall be signified by the Secretary of State for India in 
Council) and a Lieutenant Governor is appointed (the appointment 
to be made by the Governor-General with the sanction of the 
Crown under S. 29 of 21 & 22 Vic. c. 106) the Governor- 
General may, in like manner as is provided by 17 & 18 Vic. c 77, 
declare and limit the extent of the nuthority of the Lieutenant- 
Governor so appointed. This provision must reter also to the 
transfer of executive government. So that the Governor-General 
may, with the sanction of the Secretary of State for India in 
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Council, declare and limit the functions of the Lieutenant-Governor 
appointed for any new province constituted under 8. 46 of the 
Indian Councils Act, 1861. 


S. 46 undoubtedly refers to new provinces to be consti- 
tuted. Such mew provinces are io be in addition to those 
already existing. B. 47 then gives a power to the Gover- 
nor-General to fix limits and divide existing presidencies, &c. 
This section is very general, and it is idle to contend in 
the face of the language used in this section that the 
Governor-General is not competent to break up existing Presi- 
dencies, 4. e., such as are under the Governments of Fort £t. 
George and Bombay or existing divisions such as the Bengal divi- 
sion of the Presidency of Fort Wi'liam or existing provinces or 
terrttortes such as the North-Western Provinces and the Punjab. 
The words nsed in S. 47 are “any presidency, dictston, province, 
or territory.” The nature of a division will appear from S. 44 
where the territories under the Lieutenant- Governor of Bengal are 
referred to as the Bengal diviston of the presidency of Fort Wil- 
liam and S. 44 also speaks of “ the territories known as the North- 
Western Provinces and Punjab.” What the Governor-General is 
entitled to do after breaking up existing presidencies or territories 
under Tiieutenant-Governors is stated in 28 & 29 Vic. c. 17, Ss. 
4and 5, When a new provinceis created under 24 & 25 Vic. c. 67, 
S. 46 and a Lientenant-Governor is appointed it becomes a 
Lieutenant Governorship within the meaning of Ss, 4and 5 of 28 & 
29 Vic. c. 117. Under these sections the Governor-General has 
power from time to time (1) to appoint and declare by proclamation 
what part or parts of the Indian territories for the time being under 
the dominion of His Majesty shall be or continue subject to each of 
the Presidencies and Lientenant-Governorships for the time being 
subsisting in such territories and (2) to make such distribution and 
arrangement or new distribution and srrangement of such territories 
into or among such Presidencies and Lieutenant-Governorships as 
to the said Governor-General in Council may seem expedient. These 
powers are, however, subject to two provisos :—(1) that the Secretary 
of State may signify his disallowance of the proclamation and (2) if 
the proclamation has the effect of transferring an entire Zillah or 
District from one Presidency to another or from one Lieutenant- 
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Governorship to another it shall not be valid until the sanction of 
His Majesty to the same shall have been previously signified by 
the Secretary of State in Council to the Governor-General. Now 
according to this statate the distribution and arrangement of Indian 
territories should be into or among existing Presidencies or 
Lieutenant-Governorships. The proviso apparently does not apply 
if it is intended by the proclamation to transfer an entire Zillah 
or District from one presidency to a Lieutenant-Governorship or 
from one Lieutenant-Governorship to a presidency. Is it intended 
to draw this distinction ? If so, we can hardly understand the policy 
which requires sauction for the transfer of a district belonging to one 
presidency to another but which does not reqaire such sanction 
when the transfer is made from a presidency to a Lientenant- 
Governorship. 


If this is the correct interpretation of 24 & 25 Vic. c. 67 
and 28 & 29 Vic. c. 17, it cannot be said that S. 22 of 24 & 25 Vic. 
c. 77 has any bearing on the question or 18, in any way, inconsistent 
with such view, All that B. 22 of 24 & 25 Vio. o. 77 enacts is that 
the Governor-General in Council has no “power of making any 
laws or regulations which shall repeal or in any way affect the pro- 
visions of this Act or any of the provisions of the Government of 
India Act, 1838, and of the Government of India Act, 1858 and of 
the Government of India Act, 1854, which after the passing of this 
Act shall remain in force.” We are not now onthe question of 
making laws and regulations but only on the question of territorial 
distribution and arrangement and we have seen that 8, 18 of the 
Government of India Act, 1854 has been repealed by 8. 3 of 28 
& 29 Vic. c. 17 and a new provision is made therein with reference 


to this subject. 


The above view is consistent with what is stated by Mr. 
Ibert. At p. 195 of his book he says that “further powers of 
constituting Lientenant-Governorships are given by 8. 46 of the 
Indian Councils Act, 1861,but apparently are exerciseable only when 
a new Legislative Council is established”. Again at p. 221 he says 
that “the effect of the enactments appears to be that 
a new Lieutenant-Governorship cannot be created unless a 
local legislature is created at the same time”. It is, however, 

4 , 
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diffionlt to understand the passage at p. 198: “The power given by 
the Indian Councils Act, 1861 (24 & 25 Vic, c. 67,8. 4) would ap- 
pear from the context to be intended to be exercised for legislative 
purposes only and is therefore reproduced below 8.74.” 8, 47 of 
24 & 25 Vic. c. @7, refers to division for legislative purposes. If it 
is said that the jurisdiction of the High Court in respect of such 
territories already established there is not affected by the division 
under S. 47 it may be another question. It may also be admitted 
that nothing is said in this section abont the disposal of such 
divided territories. That question is dealt with in 16 & 17 Vic. 
c. 77, 8. 18, as repealed and amended by Ss. 4 & 5 in 28 & 29 Vic. 
c,17. This is admitted by Mr. Ibert at p. 198 immediately after 
the passage above cited. “That given by the Act of 1845 (28 & 29 
Vic. 0. 17,8. 4) is wider.” The transfer of executive functions is 
provided in the second para of 8.46 of the Indian Councils Act. 8. 74 
of Iibert’s Digest of Statutory Enactments represents correctly the 
law as to the Governor-General’s power to constitute new local 
legislatures, but there is nothing said in this about executive 
functions. As already said the second para of S. 46 relates to such 
executive functions and when territories divided from any of the 
existing Presidencies and Lieutenant-Governorships are annexed to 
the other Presidencies or Lieutenant-Governorships the Government 
of the latter will exercise executive functions. But when parts of 
the territories in existing Presidencies or Lieutenant-Governor- 
ships are withdrawn and taken under the immediate authority 
and management of ihe Governor-General these may be managed 
along with other territories already under hisimmediate manage- 
ment and there is no question of a transfer or annexing. 


The effect of 24 & 25 Vic. o. 67 and the later statutes with 
reference to this question may thus be summed up :— 


` (1) That under 8. 46 of 24 & 25 Vio. c. 67 the Governor- 
General may by proclamation constitute new provinces for the 
purposes of the statute (when it is intended to create a legislative 
council for the new province). 


(2) That when such new provinces are created the Governor- 
General may appoint Lieutenant-Governors (with the sanction of 
His Majesty under 21 & 22 Vio. o. 106, 8, 29). 
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(8) That the Governor-General in Oouncil may by proclama-. 
tion fix the limits of any presidency, division, province, or territory 
iu India for the purposes of 24 & 25 Vic. c. 67, 


(4) That the Governor-General in Council may also by pro- 
clamation divide or alter from time to time the limits of any such 


presidency, division, province, or territory for the purposes of 24 
& 25 Vic. c. 67, 


(5) That after such division the Governor-General of India 
in Council may make a distribution and arrangement or new dis- 
tribution and arrangement of such territories into or among the 
existing presidencies and Lientenant-Governorships provided if it 
is intended to transfer an entire Zillah or District from one Pre- 
sidency to another presidency or from one Lientenant-Governor-, 
ship to another Lieutenant-Governorship the proclamation will not 
be of any validity until the sanction of His Majesty tothe same 
shall have been previonsly signified by the Secretary of State for 
India in Council to the Governor-General. 


So that when Assam is constituted a new province under 8. 46 
of the Indian Councils Act, 1861 (24 & 25 Vic. c. 67) and a Lieute- 
nant-Governor is appointed for the same under the second para of 
S. 46 (taken with 24 & 25 Vic. c. 106, 8. 29) territories may be 
annexed to it by taking part of the territories comprised in other 
Lieutenant-Governorships under 28 & 29 Vic. c. 17, Ss. 4 and 5. It 
isnot for us now to consider why the provisions of 8&4 Will. 
IV c. 85 for the division of Bengal into two presidencies are still in 
abeyance and why itis not expedient under the present circumstan- 
ces to appoint Governors in Council for Bengal. These are ques- 
tions of convenience and expediency not affecting the legal rights of 
the Governor-General in Council under the statutes now under 
consideration. They must be kept distinct from the legal issues 
involved. Nor is it the province of any Court of Justice to con- 
sider whether in constituting a new province under 24 & 25 Vic, 
c, 67 there has been any abuse or bad use of the exercise of the power 
by the Governor-General in Council if the provisions of the statute 
have been complied with, Ifthe Governor-General in Council has 
the power to constitute a new province and has followed the direc- 
tions of the law, it is not open to any Court of Justice to see whether 
under the circumstances of the case the exercise of the power is 
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expedient. The person having the power is the sole Judge for decid- 
ing whether the circumstances have arisen for the exercise of the 
power and it is not the province of any Court of Justice to sit in 
appeal over his judgment. 


In Queen Empreses v. Burah* the Judicial Committee with 
reference to the legislative powers of the Governor-General in 
Council held that although the Indian Legislature had powers 
expressly limited by Act of Parliament and could do nothing 
beyond those circumscribed limits yet within those circumscribed 
limits it was not in any sense an agent or delegate of the Imperial 
Parliament. Within such limits it has plenary powers of legislation 
as large and of the same nature as those of Parliament itself*. 
“Tf what is done is legislation within the general scope of the 
affirmation words which give the power and if it violates no express 
condition or restriction by which that power is limited, it is not for 
any Court of Justice to inquire further or to enlarge constructively 
those conditions and restrictions.” If the Indian Legislature frames 
a law which in its opinion is necessary, it is not within the compe- 
tence of a Court of Justice to inquire into the necessity or the 
reasonableness of the law. A Court of Justice is entitled to seo 
whether the particular law is within the competence of the Indian 
Legislature. If the law is within its competence to pass no 
further inqyiry can be made by a Court of Justice. The law 
may in the opinion of others be unreasonable or unnecessary. It 
may even be that the legislature has enacted the law with 
an ulterior bad motive if that be possible. Such questions are out- 
side the pale of judicial inquiry. The motives of legislators in the 
enactment of a statute cannot be inquired into judicially in deter- 
mining the validity of the enactment. These questions are of rare 
occurrence in England but we find such questions have frequently 
cropped up in American Courts and the law is as we have already 
stated*. Where a right necessary to the performance of a public 








1, (1878) L. B., 51. A, 178: 8. C. LL.B, 40. 172, 

3, Bee also Hodge v. Queen (1888), L. B., 9 A, O. 117; Powell v. Appollo Candle 
Company (1886), L. R., 10 A, O. 282. 

8, Am. Dig: Cent. Edn. Vol. X Heading Constitutional Law—IL Distribution of 
Government powers and Fouctions—B. Judicial powers and Functions B. 181 (b) 
pnd cases cited therein. 
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function exists, although liable to abuse, the measure ofits use and 
abuse is rather a matter of legislative discretion than judicial con- 
trol!. Courts have no authority to set aside a public law on the 
ground that it was passed by the legislature in fraud of the rights 
of the people? or by bribing members of the legislature®. Such 
things are not probable in these days. They may be possible and 
if they do occur the remedy lies not by seeking the aid of Courts of 
Justice but by appealing to public opinion or (in India) to His 
Majesty or the Parliament or tho British Nation. 


Even in the case of private parties it has been said that Courts 
of Justice have no concern with the motives of the parties in assert- 
ing a legal right*. It can have no application to the case of a 
person exercising a public function vested in him by statute such 
person having been trusted by the legislature in consequence of his 
high position. He is amenable to the Secretary of State for India 
in Council, to His Majesty and to Parliament and constitutional 
checks have been placed in the exercise of his functions. It is idle 
to contend that Courts of Justice have power to inquire into the 
motives which actuated him in the exercise of his acts and to set 
aside such acts upon the supposed existence of some motives. The 
contention has only to be stated to carry its own retutation. 


Noris it correct to say that Courts of Justice have always power to 
enquire into the reasonableness or otherwise of acts done by public 
functionaries in the exercise of statutory functions and to set aside 
or affirm such acts upon the ground of their own view of reason- 
ableness or unreasonableness. Evenin the case of bye-laws enact- 
ed by persons by virtue of certain statutory powers a distinction 
has been drawn in the cases between a discretion vested in private 
persons or private bodies carrying on business for profit and a 





1. Ibid (to). 

2. American Digest. Cent. Hdn, Vol. X under heading “ Constitutional Law—III 
Distribution of Government powers and functions B—Judicial powers and functions 
8. 131 (m). 

3. Ibid (y). 

4. Hoparte ;Wilbran (1820) 5 Mad. 1 followel in King v, Henderson (1898), 
A. ©, 720, 
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discretion vested in public bodies for the public benefit!. In the 
latter: case the presumption is that the legislature left it to the 
public body to judge of the best means of carrying into effect the 
duties entrusted to such body*. Courts of law ought to be very 
reluctant in setting aside bye-laws passed by such public body 
as- unreasonable? and though Cockburn, ©. J. will say that if 
the rule is within the scope of the authority given by the legisla- 
ture, there is an end of the matter as far as Courts of Justice are 
concerned‘, we may take it that in the light of later cases Courts “ 
may have power in an extreme case to set it aside as unreasonable’. 
In Kruse v. Johnson! Lord Ruasell of Kellowen observed: “They 
(bye-laws made by public representative bodies) ought to be 
supported if possible. They ought to be, as has been said, ‘ bene- 
volently interpreted’ and credit ought to be given to those who have 
to administer them that they will reasonably be administered. . . . 
Courts ought to be slow to condemn any bye-law asinvalid so made 


under such conditions on the ground ot supposed unreasonable- 
ness,” 


If considerations different from those applied in tho case of 
bye-laws made by ordinary persons will apply to those made by 
public bodies we think even quite different considerations ought to 
apply to acts of an administrative nature or acts of Executive 
Government done by the Governor-General in Council or the 
Local Government in the exercise of powers conferred upon them 
by statute. If Courts of Justice have no power to inquire into 
the reasonableness, necessity or otherwise of the exercise of legis- 
lative powers conferred upon the Governor-General in Council or 
the Local Government a forttors they cannot enquire into the 
reasonableness, necessity or otherwise of aots of Executive Govern- 
ment done in the exercise of the powers conferred by statute. 
Such acts must of course be lawful, ¢. e., either they must be 
authorised by statute or under the law. If they are lawful it is 


1, Hardcastle on Statutory Law, p. 294. 


2. Galloway v. Major and Commonalty of London (1866), L. B.,1 H.L, 34 at p. 49; 
Institute of Patent Agents v. Lockwood (1884),A. O. 347 at pp. 355, 364. 

3. Slattery v. Naylor (1888), L. B. 18 A. O. 446. 

4 Eailey v. Williamson (1872), L. B. 8 Q- B.118 at p. 124. See also Institute 
of Patent Agents Y, Lockwood, 


supra. 
5, Hardcastle p. 204 et seq. Slattery V. Naylor (1888), L.R. 13 A, O. 446 ; Kruse v. 
Johnson (1898), 2 Q. B. 91. 


6G, (1808) 2 Q. B, 91 at p. 99, 
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not the province of the Courts to consider whether there has been 
an honest exercise of the powers or whether there is a sufficient 
necessity for the exercise of the powers. Of course it is open to 
the Crown or to the Parliament to enquire into the same and set 
aside such acts. But if the exercise of the powers is lawful or 
is authorised by statute, it is not the province of the Courts to 
inquire into such questions and see whether, under the circum- 
stances, the discretion has been rightly exercised’. Where the 
discretion is bona-fide and honestly exercised a forttort Courts of 
Justice have no further inquiry to make*. 


As in our opinion the Governor-General has power to consti- 
tute new Lieutenant-Governorships under 8.17 of 16 & 17 Vic. 
C. 95 and S. 46 of 24 & 25 Vic. C. 65 we abstain from considering 
the larger questions as to the prerogative of the Crown in the 
matter of the exercise of acts of Executive Government as distin- 
guished from acts of legislation and as to the right of the Viceroy 
to exercise such rights as a delegate of the Sovereign. The 
position of the Governor-General is different from his position as 
Viceroy®. “An act of sovereignty done” (by a person in whom 
the whole sovereignty was delegated to him as Viceroy and who 
represented the King in the Government of the country) “ would 
be valid and obligatory upou the subject living within his Govern- 
ment provided the act would be valid if done by the Sovereign 
himself though such act might not be in conformity with the 
instructions” which the Viceroy “might have received for the 
regulation of his own conduct. ‘The breach of those instructions 
might well be contended to be matter between the Sovereign and 
his deputy rendering the latter liable to censure or punishment 
but not affecting the validity of the act donet.” But we need not 
pursue this matter further for the reason already referred to. 
Further there is not even a question of breach of instructions as 
the proclamation relating to the present subject is made with the 
full concurrence of His Majesty expressed through the Secretary 
of State. P. R. G. 


1. See Kinlock v. Secretary of State for India, (1882) L. 'RB. 7 A. O. 619 at pp. 
629 and 630: Institute of Patent Agente v. Lockwood, (1894) A. O. 847 at pp. 855, 864." 
2. The Queen v. Secretary of State for Ward, (1891) 2 Q. B. 826 at p. 887. 

_ 8, See Thomass Leading Cases in Constitutional Law, p, 9. See also g's 
Law relating to Colonies, pp. 82, 88, 84. pies 
&. Cameron v. Kyte, 3 Knapp 889 at p. 348. en eT 
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ILLEGALITY OF PARTITION OF THE PRESIDENCY 
OF FORT WILLIAM IN BENGAL, 





On the twelfth August 1765 the East India Company acquired 
the Dewany of Bengal, Behar and Orissa. It should be borne in 
mind that the term “Orissa” in the Statutes of Parliament and 
the Regulations of the Governor-General in Council passed before 
1803, meant and included the District of Midnapore. 


Benares (in 1774) and the adjoining provinces (in 1808) ceded 
by Nawab Vizier, Cuttack and Balesore ceded (in 1804) by Bhoons- 
la, the Doab or the country between the Ganges and the Jumna 
conquered in 1804 from Scindhiah, and part of Bundelkhand con- 
quered in the same year from Peiswa, and Assam conquered in 1826 
from the Burmese, gradually came under the Presidency of Fort 
William in Bengal, which at first consisted of Bengal, Behar and 


Orissa as aforesaid, „^` 


It became necessary to make arrangements for the manage- 
ment of the Company’s affairs in British India, and accordingly in 
1772 the Statute 13 Geo. 8, c. 63, which is known as “the Regu- 
lating Act” was passed by the Parliament, the section 7 of which 
provided that 


“for the Government of the Presidency of Fort William in 


Bengal there shall be appointed a Governor-General and four Coun- 
cillors ; 


“and the Government of the said Presidency and of Bengal, 
Behar and Orissa shall be, and hereby is, vested in the said Gov- 
ernor-General and Council.” 


The same provision is repeated in 1798 by S. 24 of 38 Geo. IIT. 
c. 62, thus,— 


“ And be it further enacted that * * the Government of the 
Presidency of Fort William in Bengal and * * of all the territorial 
acquisitions and revenues in the kingdoms or provinces of Bengal, 
Behar and Orissa shall be vested * * in a Governor-General and 
three Councillors, &.’’ 


At age 
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Then comes the Government of India Act of si B& 4 

Will. 4, o. 85, 8. 88, ai provides,— aie 
{ 

“the territories now P TR to the Gremi of the Presi? 
dency of Fort William in Bengal shall be divided in ‘two distinct 
presidencies, one of such presidencies in which shall be included 
Fort William aforesaid, to be styled the Presidency of Fort 
William in Bengal, and the other of such presidencies to be styled 
the Presidency of Agra.” 


fa 


This section empowers the Court of Directors— ý 


_ “to declare and appoint what part or parts of any of the 
territories under the Government of the Company the several 
presidencies now subsisting or to be established as aforesaid and 
* * to revoke or alter, in the whole or in part, such appointment, 
and such new distribution of the same as shall be deemed 
expedient.” 


It is clear from the italicized words that the territories then 
subject to the four Presidencies, namely, Fort William in Bengal, 
and Madras, Bombay, and Agra, muy be redistributed between 
them. Assam and Sylhet were then included in the Presidency of 
Fort William in Bengal. S. 56 of that Act is most important in 
the present connection ; it runs as follows :— 


“The executive governmont of each -of the several Presi- 
dencies of the Fort William in Bengal, Fort St. George, Bombay, 
and Agra, shall be administered by a Governor and three Conn- 
cillors, to be styled “ The Governor in Council of the said Presi- 
dencies of Fort William in Bengal, Fort St, George, Bombay, and 
Agra, respectively.” : 


“and the said Governor and Councillors * * shail have the 
same rights * * and * * observe. the same order and 
course in proceedings as the Governors in Oouncil of * * Fort 
St. George and Bombay.” 


Jt should specially be noticed that the ach of this section 
ig imperative, and i if, is stil} i in, fall force, ; x oe a 
5 


ar 
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The operation however of this Act with respect to the division 
of the Bengal Presidency into two presidencies, was suspended in 
1835 by 5 & 6 Will. 4, c. 52, and the Governor-General in Council 
was empowered to appoint a Lieutenant-Governor of the N. W. 
Provinces then included under the Presidency of Fort William in 
Bengal. 


. The suspension is continued by B. 15 of the Statute 16 & 17 
Vic., c. 95, passed in 1858, and it is declared that during suspen- 
sion the appointment of a Lieutenant-Governor for N. W. Provinces 
under the Act of 1885, shall remain in force. 


The next section (S. 16) of the said Act of 1885 has a very im- 
portant bearing ou the present question, because itshows beyond the 
shadow of doubt that it was the declared intention of the Supreme 
Authority in England that a Governor in Council shall ultimately 
be established in the Presidency of Fort William in Bengal, and 
this intention is clear from all the Statutes bearing on the subject. 
This section provides as fo)lows,— | 


“ It shall be lawful for the said Court of Directors * * if and 
when they think fit * * to declare that the Governor-General of 
India shall not be Governor of the Presidency of Fort William in 
Bengal, but that a SEPARATE GOVERNOR shall be appointed for such 
presidency. 

“and in such case a separate Governor shall be from time to 
time appointed for such presidency accordingly,” in the same 
manner as in Madras and Bombay, “ and UNLESS AND UNTIL a separate 
Governor of such presidency shall be constituted as aforesaid, a 
Lieutenant-Governor may be appointed of such part of the territo. 
ries under the Presidency of Fort William in Bengal, other than 
those under the Lieutenant-Governor of N. W. Provinces. 


S. 17 says that it shall be lawful for the Court of Directors 
to constitute one new presidency; and it adds,— 


“and unless and until such new presidency be constituted they 
may authorize (in addition to such appointment as are hereinbefore 
authorized to be continued and made for the territories now and here- 
tofore under the Presidency of Fort William) the appointment by 
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the said Governor-General of a Lieuteuant-Governor for any part 
of the territories, &c.” 


_ Tt should be remembered that the Punjab had then recently 
been conquered, and the Parliament had presumably that province 
in mind when they permitted the creation of one new Presidency. 


In 1854 was passed the Statute 17 & 18 Vic, c. 77, whereof 
5. 3 authorises the Governor-General in Council to assume at its 
discretion the direct government of any part of India. 


Ït was by virtue of this Statute that in 1874 Assam and Sylhet 
were taken under the immediate management of the Governor- 
General in Council, for which they passed Acts 8 and 12 of 1874. 


S. 4 of this Statute throws considerable light on the disputed 
question, by authorising the Governor General of India in Coun- 
cil,— 


“to declare and limit the extent of the authority of the 
Governor in Council, Governor, or L.G. of Bengal, or of Agra, or 
N. W. Provinces who is now or may be hereafter appointed.” 


S. 5 also contemplates the ultimate appointment of a 
Governor in Counail. 


In 1861 was passed the Indian Councils Act 24 & 25 Vic, c. 
67, of which S. 22 defines the extent of the powers of the 
Governor-General in Council to make laws and regulations at 
their meetings. But it lays down most important restrictions on 
their power in the shape of the following proviso, namely, i 


“ Provided always, that the said Governor-General in Council 
shall not have the power of making any laws or regulations which 
shall repeal or in any way affect any of the provisions of this 
Act, i i i 


“ or any of the provisions of the Government of India Act, 1888, 
and of the Government of India Act, 1858, and of the Government 
of India Act, 1854, which after. the > Passing of this Act, eet 
remain in force.” 
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` It is worthy of special remark that all the provisions of the 
aforesaid Acts relating to the creation of a Governor in Council for 
the Presidency of Fort William in Bengal ure thus kept intact 
and that all the sections of this Act must be subject to this proviso. 


B. 46 of this Act authorizes the Governor-General to constitute 
new provinces for the purposes of this Act and to appoint a 
Lieutenant-Governor to & province so constituted 


And 8. 47 empowers the Governor-General in Council to 
fix by proclamation the limits of any presidency for the purposes 
bf this Act, and further by proclamation to divide or alter the 
limits of any presidency. 


Professing to act under the above S. 46, the Governor-General 
has issued a proclamation constituting Assam into a new province 
to which he has also appointed a Lieutenant-Governor. 


Now it will be universally admitted that standing by itself, 
Assam cannot be constituted into a province having a Lieutenant- 
Governor. 


If the tract of land called Assam cannot, having regard to 
the amount of its revenues, bear the expenses consequent on its 
being constituted into a province, with the luxury of maintaining 
# highly paid Lieutenant-Governor and his Secretaries and a 
‘Board of Revenue, it can Ly no means be held to be intended by 
‘the statute to be so constituted. 


How provisions like those contained in the said Ss. 46 and 
47 are to be construed, are thus stated in Maxwell’s well-known 
ireatise on the Interpretation of Statutes,—* On the same general 
principle, enactments which confer powers are so construed as to 
meet all attempts to abuse them either by exercising them in cases 
not intended by the statute, or by refusing to exercise them when 
the occasion for their exercise has arisen, Though the act done 
was ostensibly in execution of the statutory power, and within its 
letter it. would nevertheless be held not to come within the power, 
.if dong, otherwise than honestly, andin the spirit of the enact- 
ment.” Third Edition, p. 171. 
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Let all right-thinking persons say whether in the present 
instance the power conferred on the Governor-General by the said 
S. 46 has been exercised “ honestly and in the spirit of the enact- 
ment” to use the words of that treatise, too strong however to 
be used with respect to the action of such august personages as 
His Excellency, but the hurrying on the Partition apparently on 
purpose to prevent a discussion in Parliament seems to justify the 
people to make that charge. 


It does'not require any argument to prove that withont 
dividing the Presidency of Fort William in Bengal and adding a 
number of its Districts to Assam, no new province could be consti- 
tuted. 


Hence simultaneously with the issue of the proclamation 
“ ostensibly in execution of the statutory power” given by S. 46, 
“and within its letter,’ another proclamation purporting to be 
under S. 47, appeared, whereby the Governor-General in Council 
either under the pretext of fixing the limits of the Bengal 
Presidency or of the newly created Province, or under the pretext 
of dividing or altering the limits of either the Bengal Presidency 
or the new Province, divided the Presidency of Fort William in 
Bengal, and declared that a number of the Bengal Districts should 
form part of the new province of Assam. 


We were not aware that fixing, dividing or altering the limite 
of a Presidency or Province means the same thing as dtviding 
the Presidency into two parts, and severing one such part consisting 
of eight or nine entire Districts from it and adding the same to 
Assam, without which it could not be raised to the position of a 
newly created Province. l 


But we have already observed that once the Bengal Presi- 
deney had to be divided into two Presidencies, and that it could 
be.done only by @ statute of the Parliament, hence it is beyond 
the power of the Indian Government to do the same thing without 
the sanction of the Parliament: for, Hepressto unius est eaclusto 
alterius. 


Neither the letter nor the spirit of the sections appears to 
-justify what has been done, namely, the creation of a new Province 
by dividing an.existing Presidency. .: 
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It is no doubt true that the Governor-General in Council 
has under 8, 4 of the Statute 28 & 29 Vic., C. 17, the power of 
re-distributing the territories subject to the existing Presidencies 
and Lieutenant-Governorships, in such manner as to them may 
seem expedient. But that section cannot apply to the present 
case which is’ altogether different from what is authorised by that 
section. Let there be a Province, before yon apply that section. 


It is worthy of remark that Assam is still sulject to the 
jurisdiction of the Calcutta High Court, and as such a part of 
the Presidency of Fort William in Bengal, although the powers 
of the Lieutenant-Governor and the Board of Revenue were with- 
drawn from it; so this Presidency has really been partitioned by 
the Government without any authority so to do. 


S. 5 of this Act throws considerable light on the present 
question. It imposes an important restriction cn the power of 
redistribution granted by the preceding sections, namely, that 
they cannot iu the exercise of the said power, transfer an entire 
zila or district from one Presidency or Lieutenant-Governorship 
to another, without the previous sanction of His Majesty. 


Now this Act shows beyond doubt that they cannot, by pre- 
tending to fix or divide or alter the limits of a Presidency or 
province, in the exercise of the power conferred on them by the 
aforesaid S. 47 of the India Councils Act of 1861, divide the 
“Presidency of Fort William in Bengal and transfer a large number 
of its districts to the fictional province of Assam. Their exercise 
of the power under that section was intended to affect only a 
fractional portion and not the entirety of a District, as is abun- 

dantly clear from the later Act. 


If they had had that power under the said S. 47, then 
the provision relating to redistribution under the said 8. 4 of 
28 & 29 Vic. c. 17, would have been unnecessary and super- 
fluous and altogether uncalled for. 


The conclusion, therefore, seems to be irresistible that con- 
struing Ss.46 and 47 under, which the Government profess to 
issue the proclamations.dividing .the Bengal Presidency,.in the 
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light of the recognised canons of interpretation of statutes,—the 
proclamations are but the effect of an abuse of the powers confided 
to them and as such contrary to the law. 


Although the Governor-General in Council are usually called 
by the name of the Supreme Government, yet it should be remem- 
bered that they are subordinate to the King and Parliament, and 
their power is a delegated one, and defined by the statutes which 
they cannot transgress. 


Their powers under those sections are expressly stated to be 
subject to the provisions of the Government of India Acts of 1888 
and 1858 and 1854. And the arm of the High Coart is long and 
strong enough jto reach and prevent even the Supreme Government 
from committing an act contrary to them. 


It is asserted that the course adopted by the Government is 
necessitated by the incapacity of one Lieutenant-Governor for 
superintending the affairs of this large Presidency of Fort William 
in Bengal. 


But it is the intention of the Parliament abundently demon- 
strated by those Acts that the appointment of a Lientenant- 
Governor is only a provisional arrangement. We have already 
cited the provisions of the Government of India Act of 1888, relat- 
ing to the appointment of a Governor in Council for the Presiden- 
cy of Fort William in Bengal, and in the mean time of a Liente- 
nant-Governor. 


If therefore the Government of Bengal has proved to be 
beyond the capicity of a Lieutenant-Governor, the Governor-General 
of India in Council is bound to give effect to the law reqniring the 
appointment of a Governor in Counci!. By refusing to exercise 
the powers in that behalf, when the occasion for their exercise has 
arisen, they would be abusing the powers entrusted to them in 
that behalf. 


The following propositions embody the resume of the foregoing 
argument, namely,— : 


.1., That by the will and command of the sovereign authority 
in England, expressed in Statutes of Parliament, British India 
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was at first divided into three Presidencies, each: to be governed: 
by a Governor in Council. 


2, That the Bengal Presidency having grown too large by 
the addition of newly conquered territories ib was by the will and 
command of the same authority to be subdivided into two presi- 
dencies, and not to three, as is now sought to be done. 


8. That it was the will and command of the same authority 
that each of the four Presidencies must be governed by a Governor 
in Council, the Government by Lieutenant-Governors boing @ pro- 
visional arrangement only. 


4, That the Governor-General alone, or in Council, has no 
power to subdivide any of the four Presidencies. 


5. That the new provinces which the Governor-General alone 
or in Council are empowered to create must consist of territories 
other than those included in any of the four Presidencies, which 
territories again must, standing by themselves, be sufficient to be 
raised to the rank of a Province. 


6. That the Governor-General has no power to constitu’e 
Assam and Sylhet into a new Province, Ist, because, they are not 
sufficient, and 2ndly, because, they still form part and parcel of the 
Presidency of Fort William in Bengal, the division of which is 
not authorised. 


` 


7. That, under the ciroumstances, the Governor-General in 
Council is bound to appoint a Governor in Council for Bengal. 


8. That the wisdom of the Parliament cannot be replaced 
by that of an inferior body of half a dozen persons like the 
Government of India whom the Parliament has created, and so 
the command for the appointment of a Governor in Council must 
be obeyed when the occasion has arrived. 


‘9. That if the Government of India think that a command of 
the sovereign embodied in an Act of Parliament ought not to be 
enforced but should be replaced by a different one, they must 
humbly represent, their views to the supreme authority in England; 
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they cannot ignore the same and act according to their own will 
and pleasure, 


On these grounds the Partition of the Presidency of Fort 
William in Bengal appears to be contrary to the letter as well 
as to the spirit of the Government of India Acts. ` 


GOLAPUHANDRA SARKAR, 





NOTES OF INDIAN CASES. 


Raja of Vijianagaram v. Dantivada Ohelliah—l. L. R., 28 
M. 84;—It seems to us that the right conclusion has been arrived 
atin this case. The reasoning, however, does not appear to be quite 
satisfactory. Madras Act IIL of 1895 prohibits an alienation of a 
service inam. IfS. 5 of the Act stopped there, there would be no 
inhibition of a court sale. A decree that recognised a private aliena- 
tion and enforced it might be wrong, but, however opposed to 
public interests, the executing court would not be at liberty to disre- 
gard the decree. But the Act goes further and says that a court 
shall not attach or sell the inam. This is a direction addressed to 
the executing court. Whatever the decree may say the court 
executing it would be bound to obey the direction not to sell. It 
is, of course, open to conteud that by the words ‘attach’ or ‘sell’ the 
section is confined to money decrees enforceable by attachment and 
sale of property. Butthe words of the section are not ‘ attach and 
sell’ but ‘ attach or sell’ and having regard to the policy of the Act a 
sale by the executing Court is prohibited whether such sale is di- 
rected by the decree or is in pursuance ofa simple money decree 
which by law may be enforced by attachment and sale of property 
The general rule that the executing court is bound to exeoute the 
decree without reference to any error of law in the decree itself is 
subject to the exception of a direction not to sell certain species of 
property. We feel a difficulty in understanding the position that the 
direction for sale was ultra vires. The court is wrong in recognising 
the alienation and directing a sale by the decree, But we fail to see 
how it is more than a disregard of a plain provision of law and becomes 

6 
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a direction given without jurisdiction We must adopt the lan- 
guage of Lord Hobhouse in Malkarjun v. Narhari+ and say the 
court had jurisdiction to decide wrong as well as right. But as- 
suming that the decree was inira vires, we think the executing 


court is precluded from entorcing the decree by the direction not 
to sell. 


Kotamraju Venkatrayudu v. Emperor.—I. L. R., 28 M, 90 :— 

The point raised in this case is one of considerable difficulty. 
Does a student commit forgery who produces a false certificate of 
his age before the Registrar with a view to his being admitted as a 
candidate to the Matriculation examination. We may say at once 
that we are unable to agree with the decision of the majority. It 
is to be regretted that the case was not taken to the Privy Council 
although an attempt was made to do so. Some of the judges have 
apparently found it difficult to confine their attention to the legal 
problem without being swayed by consiverations of supposed expedi- 
ency. The decisions of the Court are not easily reconcileable. It 
seems at first sight difficult to distinguish the present case from 
Regina v. Toshack? and Queen Empress v. Abbas Ali® where 
the making of a false certificate was intended as a qualifi- 
cation for admission to an examination as a master mariner and a 
marine engineer. But as pointed out by Bishop in 8. 534 of Vol. 
I of his Oriminal Law the English Judges went tothe very verge 
of the law in deciding it as they did the oase of Regina v. Toshack? 
What the majority of the judges appeared to have failed to keep 
in view is the important element that the false writing should, if 
genuine, be of apparently legal efficacy or the foundation of legal 
liability. It is not easy to pretend that the certificate of character 
in the present case has any legal efficacy. The remote connection 
tween the passing of the examination und the possibility of em- 
ployment in the public service which creates Jegal rights cannot be 
regarded as conferring any legal efficacy on the certificate. Mr. 
Justice Subrahmanya Aiyar suggests thatdefrauding involves the 
idea of loss or some risk of a loss. Assuming that this is correct 
with reference to the use of the word in ordinary parlance we are 








1. I. L. E, 25 B. 387 at 347. 3. I. L. R., 250 512. 
2 4 Ooxs Oriminal Cases, p. 38. 
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unable to see the implication in the'use of the word with reference 
for example, to Ss. 468, 466. We feel we are on surer ground in 
taking the view of Davies, J., that the writing has no legal efficacy 
in procuring admission to an examination and is remotely connected 
with the public service or with any particular employment, 


SS, 


SUMMARY OF RECENT CASES. 


Ravensworth v. Tindale [1905], 2 Ch. 1. 
Wsll—Constructton— Years wages—Legacy—Servanis. 


There is a distinction in substance between yearly, monthly 
and weekly wages in gifts or bequest to servants of such wages. 


A bequest to a servant of a year’s wages does not extend 
to servants employed at wages calculated by the week or month. 


Blackwell v. Pennant, 9 Hare, 551 followed. 


ee 


F. King & Oo. v. Gillard & Oo. [1905], 2 Ch. 7, 
Costs— Discretion of Judge— Appeal. 
An appeal as to costs will not ordinarily lie, 


But where the judge in depriving a party of costs, assigns as 
the sole ground for the same, some reason which is not open to him 
or is unsustainable, an appeal as to costs will lie. 


A successful defendant cannot be deprived of costs on the 
ground of improper conduct not connected with the issue as 
between himself and the plaintiff (such as a misrepresentation to the 


public.) 
Where the defendants in an action for passing off their goods as 


those of the plaintiff stated in the wrappers that they had obtained 
medals and awards, but the medals and awards were not obtained 
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for these goods but for other goods of the defendants and the 
plaintiff failed upon the merits :— 


Held (1) that the defendants did not act dishonestly, 


and (2) that even if there was a misrepresentation, the same was 


not in relation to the plaintiff's case and the defend- 
ants were entitled to their costs. 


ed 


In re North of England Steamship Company [1905], 2 Oh. 15. 
Company—Spectal resolution—Contingent Notice. 


A clause in the Articles of Association providing that, if it is 
intended to pass a special resolution, the two meetings required 
under 8. 51 of the Companies Act may be convened in one and 
the same notice, and that the notice as regards the second meeting 
may convene it contingently on the resolntion in the first meeting 
being passed by the requisite majority, is not inconsistent with 
8. 51 of the Companies Act and is not invalid. 


Decision of Buckley, J. [1905], 1 Ch. 609, reversed, 





Fletcher v. Collis [1905], 2 Ch, 24. 


Trustee and Cestus que trust—Breach of trust—Concurrence by 
beneficiary— Right of indemnity. 


A cestui que trust who has concurred in a breach of trust by 
the trustee cannot be allowed to take proceedings against the 
trustee for the breach of trust although the cestui que trust may not 
have derived any benefit to himself from the breach of trust. 


That is the general rule, although there may be circumstances 
which will justify exceptions to the rule. 


Per Romer, L, J. :—A beneficiary consenting to a breach of 
trust by the trustee, but not instigating or requesting the latter to 
commit the same, is not bound to indemnify the trustee (out of his 
interest in the trust estate) if the beneficiary receives no personal 
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benefit from the breach of trust. Where a trustee replaces at the 
instance of a remainderman trust funds dealt with by him wrong. 
fully with the concurrence of the tenant for life, the latter is not 
entitled to the income of the trust funds so replaced by the trustee. 





Price v. Newton [1905], 26 Ch. 55. 


Will—Construction-—-Deposit in Bank— Beady money— Pecuniary 
investments. 


Money on deposit with a banker subject to ten days’ notice of 
withdrawal, although carrying interest, will not pass under a bequest 
of “ready money” orin the absence of special cironmstances 
under a bequest of “ pecuniary investments”. 


Harington v. Watts [1905], 2 Ch. 60. 


Will—Construction—Oficers’ Mess—Library and Plate—Chart- 
table gtft—Geft for old officers— Perpetuity—43 Eliz. C. 4. 


A bequest by a testator for maintaining a library and purchas- 
ing plate for the Officers’ Mess of the Regiment to which the 
testator belonged, is one for a general public purpose as tending 
to increase the efficiency of the army and aid taxation and is a 
good charitable gift within the meaning of 43 Eliz, C. 4. 


A bequest of some houses for the use of old officers of the 
testator’s regiment at a small rent during their lives is not chari- 
table and is void for perpetuity. 


Poglar v. Gillatt [1905], 2 Ch. 70. 
Will—Testator’s incapacity to devise—Hstoppel. 


The doctrine of election applies to a case where the question is 
whether the same person is entitled to say that the willis valid in 
his favor in some respects and invalid as against him in other res- 
pects as disposing of his own property and not to a case where 
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the question-is whether a person is entitled to treat a certain part of 
a testamentary disposition as e will and another part as not a will. 


Goulder v. Goulder [1905], 2 Ch. 100. 


Will—Construction—Share of residue—Gift over—Legatee disen- 
titled prior to “ actual payment.” 


A gift over of such part of a share of the residue as the lega- 
tee may, prior to actual payment, deprive himself of the right to 
receive is valid. 


Rainford v. James Keith and Blackman Company, Limited 
[1905], 2 Ch, 147. 


Oompany—Share certtficate— Registry of shares without production 
of certificate—False declaration—Notsce through Agents— 
Authority to lend money—Trusted servant. 


Where a clause in the Articles ot Association empowered Direc- 
tors on behalf of the Company to “ lend money ” and generally to 
undertake such other financial operations as might in their opinion 
be useful or incidental to the general business of the Company, 
there was sufficient authority to the Virectors by virtue of that 
clause to grant a loan to a trusted and confidential servant of the 
Company. 


Where Ü, the registered holder of sharesin a limited Company, de- 
posited the certificate with Ras security for a loan, and C, nuknown 
to R, sold the shares to Y for £90 und got the shares registered in 
Y’s name after making a declaration that tho certificate was with 
a friend, but notas security, and the Company received £90, the sale 
proceeds from Y, in liquidation of a debt due by C :— 


Held :~-(1) that the Company had notice of R’s charge 
through their agents ; 


and (2) that R was entitled to recover from the Compamy 
£90. 
Decision of Farwell, J., in [1905], 1 Ch, 296 reversed. 


Ce eel 
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Braithwaite v. Foreign Hardwood Company [1905], 
24. B. 648. 


Sale of goods—Delivery by instalments— Wrongful repudiation by 
buyer—Some goods shipped not answering descraption—Con- 
dttions precedent— Waiver ty buyer—Measure of damages. 


Where there is an obligation to deliver goods (rosewood) by 
instalments as each instalment is tendered under the contract the 
buyer must be ready and willing to perform the contract as well as 
the seller. 


Where the buyer repudiates the contract on a ground which is 
unsustainable (as that the seller has broken his contract by selling 
similar goods to a stranger when there is no such contract) and the 
seller has shipped the first instalment of the goods to the buyer 
and sends the bill of luding to the buyer who, however, refused to 
take it insisting upon his prior repudiation, the act of the buyer 
will amount to a waiver of the performance by the seller of the con- 
ditions precedent which otherwise will be necessary to the enforce- 
ment by the seller of the contract. Where there was a repudiation 
by the buye: of the contract and the seller shipped goods, 
part of which did not answer the description but the buyer refused 
acceptance on the ground of prior repudiation which was wrongful, 
the buyer had by his conduct waived the performance of conditions 
precedent on the part of tho seller and had no right to insist upon 
any defence which he might have by reason of the seller’s non-per- 
formance of his part of the contract in relation to the delivery of 
goods and the seller would be entitled to recover damages based 
upon the difference between the contract price of the goods (rose- 
wood) and the price for which he sold them. 





Moran Galloway and Co. v. Uzielli [1905], 2 K. B. 585. 


Marine Insurance—Insurable tnterest—Hzpectation—Right to 


proceed in rem for disbursement—Necessaries—3 & 4 Vic. 
C. 65, S. 6—~No lien. 


Although an interest to be insurable is not necessarily a right, 
legal or equitable,in, or a charge upon or arising out of the ownership 
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of, the thing exposed to the risks insured against and any interest 
may be insured which is dependent on the safety of the thing 
exposed to sach risks, still it must in all cases at the time of loss be 
an interest legal or equitable end not merely an expectation 
however probable. 

A creditor of a shipowner has not an insurable interest in all 
the shipowner’s property which is exposed to maritime risks. 

Advances for repair of ship gives no insurable interest in the 
ship to the person advancing unless when secured by a Jien by law 
or contract. 

The foundation of the rales as to insurable interest is that the 
contract of marine insurance is essentially a contract of indemnity. 

Unless the assured is exposed to a risk of real loss by the perils 
insured against the contract is not one of indemnity but is a mere 
wagering contract which cannot be enforced. 

Where a person has made advances for‘ necessaries” within 
the meaning of 3 & 4 Vic. o. 65, 8. 6 (Lhe Admiralty Court Act), 
although he may have no lien on the ship with respect to such 
advances, he has ar insurable interest as he can proceed in rem 
(against the ship) under the Admiralty Court Aot for the recovery 
of such advances. 





Lewis v. Baker [1905], 2. K. B, 576, 

Landlord and tenunt—Tenancy at yearly rent—Determination of 
tenancy “as heretnaficr mentioned” —Three months’ notice to 
quit—Haptration of notice. 

Where a public house was let from a certain date until such 
tenuncy was determined (as provided thereinafter under the agree- 
ment of tenancy) at a yearly rental payable quarterly on certain 
named days and it was provided that the tenant should keep the 
premises in repair, pay rates and taxes, obtain renewal of licenses 
when necessary and not assign or underlet withont the landlord’s 
assent and that it should be lawful for either party to determine 
the tenancy thereby created by giving to the other 8 calendar 
months’ notice in writing for that purpose. 

Held (1) that the agreement created a yearly tenancy ; 

and (2) that the tenancy wes determinable only by 8 months’ 

notice expiring with any year of the tenancy. 





PARTS YIII & IX.] THE MADRAS LAW JOURNAL, 295 


JOTTINGS AND -CUTTINGS. 


The Jury Rules amendment :— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
CROWN SIDE. 


The 26th day of July 1905. 


It is hereby ordered, under and pursuant to the provisions of 
8. 818 of the Code of Criminal Procedure (Act V of 1898) and all 
other powers the Court thereunto enabling, that the following 
amendment be made in Rule 8 of the Jury Rules of 1876, vés. :— 


That instead of the officers designated— 
(i) The Superintendent of the Madras Harbour Works and 
the Hxecutive Staff and 
(ii) The Traffic Manager, Harbour Trust Board, and the Pre- 
ventive Officers, Harbour Trust establishment, 
the following be substituted :— 
(i) The Chairman, Harbour Trust Board. 
Gi) The Traffic Manager of the Harbour Trust Board and his 
‘Executive Staff, and 
(iii) The Engineer of the Harbour Trust Board and his Exeou- 
tive Staff. 


(Signed) S. Subramaniem, Offg. Chief Justice, 
J. A. Davies, 

R. 8. Benson, 

H. T. Boddam, Judges. 


Lewis Moore, 
C. Sankaran Nair, J 


SOON ON ON 
`% 
` 
NI ee Net et ae 


(True copy). 
Crown Orrice, Hren Covrr, J. R. ATKINSON, 
MADBAS, } In charge of the Office of the 
27th July 1905. Cler of the Crown, 
*% 
# 
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PRIVY COUNCIL PRACTICE ;— 
NOTIFICATION. 


His Majesty in Council having by Order in Council dated 
the 20th March 1905 amended the procedure to be followed in 
England in regard to Appeals to the Privy Council when the 
respondent fails to enter an appearance, the High Court has made 
the following addition to the Rules of the High Court, Appellate 
Side, Madras, in order that the parties to Appeals to the Privy 
-Council from Madras may have the benefit of the procedure 
provided by the said Order in Council :— 


Rule 124-A.—(1) The Transcript Record (or Supplementary 
Record) shall include a copy of the notice issued to the respondent 
{or to any person brought on the record as respondent after the 
admission of the appeal) under S. 608, Civil Procedure Code, and 
the return thereto, together with a certificate by the Registrar 
that the notice has been duly served. 

(2) When special leave to appeal has been granted by His 
Majesty in Council, and intimation thereof is received in the High 
Court, notice of the grant of such special leave shall be given to 
the respondent, anda copy of this notice, and the return thereto, 
together with a certificate by the Registrar that it has been duly 
served, shall form part of the Transcript Record. 

(8) Where the name of a person has been brought on the 
Record of the Appeal as respondent by an Order of His Majesty 
in Council, and intimation thereof is received in the High Oourt, 
notice of the fact shall be given to the said respondent through 
his pleader, if any, and a copy of this notice, and the return 
thereto, together with a certificate by the Registrar that such 
notice has been duly served, shall form part of the Transcript 
Record, or Supplementary Record, if any ;or, shall be separately 
transmitted to His Majesty in Council. 

(4) When the Transcript Record, or Supplementary Record, 
in en Appeal to His Majesty in Council has been despatched to the 
Registrar of the Privy Council, notice of the despatch shall be given 
to the parties through their pleaders, if any, and by affixing a copy 
of the notice on the Notice Board of the Court, and a copy of this 
notice and a certificate by the Registrar showing the fact and 

manner of service shall be transmitted to the Privy Council, 
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(5) When the Transcript Record, or Supplementary Record, 
has been received by the Registrar of the Privy Council, notice of 
such receipts shall be given to the parties through their pleaders; if 
any, and by affixing a copy of the notice on the Notice Board of the 
Court as soon as the Registrar of the Privy Council has acknow- 
ledged the receipt of the Transcript Record by him. A copy of 
this notice and a certificate by the Registrar showing the fact and 
manner of service shall be transmitted to the Privy Council. 


(8) The charges for serving the notices referred to in this rule 
shall be paid by the appellant, and the provisions of Chapter VII 
of the Rules shall apply. 


(Signed) 8S. Subramaniem, Offg. Chief Justice. 


J. A. Davies, 
. R. S. Benson, 
H. T. Boddam, Judges. 
Lewis Moore, 
O. Sankaran Nair, 


A pen en pan e 
~ 
` 


J. T. GILLESPIE, 


Hian Oovrr oF aman 
Ag. Registrar, 


MADRAS, 
27th July 1905. 


Addenda et Corrigenda to the Civil Rules of Practice, 1905. 


No. 1. For rule 24 read— 


Within seven days from the admission of any proceeding in 
respect of which summons or notice is to be issued by the court 
to’ any person, or such other period as may be fixed by the Judge, 
the party presenting the same shall bring into court the stamped 
application for service; and also, in the case of (1) » plaint, 
(2) a memorandum of. appeal when such appeal has not been 
rejected under 8. 551 of the Code, (8) a memorandum of objection 
under S. 561 of the Code, a snflicient number of copies, or concise 
statements, of the plaint or memorandum of appeal or objection, 
as the case may be, for service on the person concerned along. 
with the summons or notice. These copies or concise statements. 
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of plaints and memoranda of appeal or objection shallshow (1) 
the name of the applicant’s prenan (2) the date of presentation 
of the original. 


2. For rule 64 read— 


If the court does not call for the production of the document- 
ary evidence of the parties, under S. 138 of the Code it shall 
direct the defendant to file in court a list of the documents on 
which he intends to rely, and shall fix a time for the production 
thereof. Tho said list shall be in Form No. 16 and shall be signed 
by the party filing the same or by his pleader. 


Foru No. 16. 


For “ Pleader of A—B, the plaintiff (or defendant)” read 
plaintiff (or defendant), or Pleader for plaintiff (or defendant).” 


(Signed) S. Subramaniem, Offg. Chisf Justice. 


) J. A. Davies, q 

) R.8. Benson, 

) H.T. Boddam, Judges. 
) Lewis Moore, J 

) C, Sankaran Nair, 


mmmn m 
v 
S 


J. T. GILLESPIE, 


Mapras, 
Ag. Registrar. 


Hiau Court or J a 
27th July 1905. 


* x 
* 


Laws Delay :—Had Jarndyce v. Jarndyce lasted a hundred years 
when it came to è premature end because all the property in dispute 
had been eaten up in costs? Dickens does not say. But he tells us, 
while it is. still alive, that fair Wards of Court have faded into 
` mothers and grandmothers, and the little plaintiff or defendant 
who was promised a new rocking-horse when it should be settled 
had grown up, possessed himself of a real horse, and trolled into 
the other world. This may seem the language of exaggeration. 
Yet there is, at the present moment, a veritable centenarian among 
Chancery causes, which was before the Conrt of Appeal last 
week, It arose ont of the will of one Antonio de’Souza of Madras, 
who. died in 1797, and the question to be decided was whether, 
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some great grandchildren of the testator or certain charities were 
entitled to a fund in Court.--(The Law Journal). 


* 
* + 


Lord Brougham.--The new number of Juridical Review contains 
an interesting appreciation of Lord Brougham by Mr. Loveat Fraser. 
Lord Brougham exasperated his contemporaries—even the most 
ardent friends of reform, like Sydney Smith and Macaulay—by his 
aggressiveness and self-assertion. ‘There goes a carriage with a 
B outside and a wasp inside’ said Sydney Smith as Brougham 
drove by. He thought he knew everything and could do every- 
thing better than other people. Greville of the Memoirs gives 
some amusing instances. Buxton, the great brewer, was enter- 
taining a number of notabilities at his brewery, and there were 
people in attendance ready to show and explain everything, but 
Brougham took it all into- his own hands and explained the mode 
of brewing, the machinery, even the feeding of the cart-horses. 
Another time, on a visit to the British Museum with some friends, 
the officials were there, but Brougham would not let anybody 
explain anything, but did all the honours himself, minerals and 
stuffed animals included. Omniscisnce was his foible; but what an 
encyclopædic genius he had— what an elemental force he was ! Think 
of him as an orator, with the finish of a Sheridan and the fire 
of a Demosthenes; think of him as a statesman, the protagonist 
of the reform bill; as a scientist; as a writer—the mainstay for 
years of the Hdinburgh Review; as the pioneer of popular 
education, of free libraries, and cheap editions. Last, not least, 
think of him as the great law reformer—greater, because more 
practical, than Bentham. Listen to his noble aspirations. ‘It 
was the boast of Augustus that he found Rome of brick and left 
it of marble; but how much nobler will be the sovereign’s boast 
when he shall have it to say that he found law dear, and left it 
cheap ; found it a sealed book, left it a living letter; found it the 
patrimony of rich, left it the inheritance of the poor; found it the 
two ended sword by craft and oppression, left it the staff of 
honesty and the shield of innocence.” It has not quite come yet 
but it upholds an ideal for which we may well be grateful.—(The 


Law Journal). 
* * 
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The Human Interest of the Law:—Mr. T. R. Hughes, x 0., 
delivered the following address at the annual meeting of the 
Liverpool Board of Studies :— 


It has been the custom of many persons, and in particular of 
playwrights and novelists, from very ancient times to represent 
the practice of the law as a dry and dreary occupation, and to look 
upon the lawyer as a person deprived of human feelings and 
sympathies, with no concern but to make a living out of the 
quarrel of his neighbours. Thisidea, I trust, is dying out, but it 
is by no means dead. Possibly we lawyers ourselves are parties 
responsible for its continuance. But I hope the younger gener- 
ation will do much to destroy any such ignoble view. Remember 
this, and keep it firmly in mind, that if you regard the law as 
a mere means of making a living, you will find it a mean and 
sordial occupatioa that will never repay the expenditure of time 
and trouble that must be spent upon it- Rightly regarded, both the 
study and the practice of the law are of intense interest, The 
lawyer may say—perhaps more truly than any other man—NNthsl 
humani a me alienum puto. No part of human affairs, indeed 
is foreign to him. The physician cares for men’s bodies; the 
minister of religion cares for their souls; but all the relations of 
man to man are the subject of the lawyer’s art, the material on 
which he has to exercise his skill and knowledge. 


The family relations, husband and wife, parent and child, all 
the numerous relations in which persons stand to one another, 
either by blood or marriage; the relation of guardian and ward, 
trustee and cestus que trust, solicitor and client, principal and 
agent, the relation of partners to one another, but of neighbours 
occupying adjoining estates or houses; the doctrines of contending 
Churches (as we have recently seen), may come to be considered 
and adjudicated upon by a tribunal of lawyers. All those relation- 
ships may, and indeed do give rise to questions which require the 
aid of the lawyer to adjust and for such adjustment there is 
required not merely a knowledge of law such as can be acquired 
from books, but » wide and sympathetic experience of human 
nature, and of the springs of human actions. Out of them arise 
many dramas, some tragic, some comio, some, it may be, almost 
farcical. 
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I am not speaking only of the cases which appear in the 
newspapers with startling headlines and which form a nine 
day’s wonder, but the ordinary cases that come under one’s notice 
in every day practice. Take a few examples, Think for a moment 
of what lies beneath an ordinary probate suit, a contest perhaps over 
the will of some man who has lived for years with greedy relations 
„about him, each striving to get the lion’s share for himself or 
herself, such as Dickens pictured in ‘Martin Chuzzlewit ; perhaps at 
last all of them defeated by a charitable bequest, which rouses any 
thing but charitable feelings in disappointed breasts. And this 
suggests to the careful observer that wills form a most interesting 
and curious subject of study. 

I do not mean the construction of wills which to say the truth 
is, generally, rather dull. ‘Jarman on Wills’ is one of the dreariest 
of books. But wills throw a curious light on human character. So 
many people are anxious to contro] their property after they have 
left this world, and to manage the affairs of their children and 
even their grandchildren. I have heard an experienced Chancery 
practitioner express the opinion that few men ought to be allowed 
to make wills, and no women. This is an exaggerated view, but 
true it is that persons reputed to be of ordinary sense frequently 
display extraordinary eccentricity in their testamentary dis- 
positions. Perhaps the testator feels that before his folly is dis- 
covered he will be beyond the reach of criticism. 


I have for some time thought that it is somewhat of a defect 
in English law that no limit is set to the caprice of testators, and 
that a man may if he choose, in a fit of anger or from perverseness 
or mere whim, leave any number of his family destitute. There is 
much to be said forthe system under which the power of a man to 
leave his property away from his family is limited. Some of you 
may,in due course, become legislators and may think it worth 
while to cousider this subject from the legislator’s point of view, 
but this is by the way. 

Probably most persons, if asked whether any human interest 
or romance could be found in Chancery, would without hesitation 
answer in the negative. But they would be much mistaken. 
Chancery practice offers very much of human interest. ` As I said 
before, ii may involve almost all the relations in which human 
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beings stand to one another.-. It begins, indeed, at-a very early 
age—with the guardianship of-infants. A Chancery Judge has’to 
‘look ‘after a ‘very large family, both’of sons and daughters, and 
a great deal of trouble they give him sometimes. He ‘has ‘to 
select guardians for them, to decide what schools they are to be 
sent to ; he has to-perform the delicate task of determining whether 
a proposed marriage is suitable or not, and (which is perhaps, 
even more troublesome) ‘sometimes to decide in what religion they 
are to be brought up. From the point of view that we are considering 
one -of the most interesting branches of Chancery Jurisprudence 
is that which embraces the cases which are classed under the name 
of ‘undue influence.’ These oases often involve very interesting 
psychological problems as to the influence or control that one mind 
has over another, and the Court in dealing with such cases acts 
‘rather as a Court of conscience than as a Court of law. 


The barrister does not come into the same intimate connec- 
„tion with the human aspect of the law as the solicitor does, It 
is rather like the difference between reading a novel and seeing 
the same story on the stage in the form of drama. It is the 
solicitor, of course, who has to interview the client personally 
who has to calm down his excitement and indace him to take 
a reasonable view of his rights and duties ; and it is his function 
to explain to the defeated client why itis that, though his case 
is so obviously righteous, yet the Judge has previously taken 
the contrary view. When the client is a lady the difficulty is, I 
apprehend, much increased. It has always occurred to me that 
this is the most unpleasant part ofa solicitor’s ;duty. The barris- 
ter (as I said) does not come into such intimate contact with the 
personal element in a case. When the facts are written down by a 
law stationer on brief paper it requires rather more imagination 
to put oarself in the place of the client, and the matter becomes to 
some extent impérsonal. 


‘I suppose the majority of the students here intend-to be soli- 
citors, and what I have been saying has more practical application 
to them than to the Bar. Asa rule, counsel is not asked to advise 
clients what they ought to do, but what their rights or duties are 
if taken according to the strict letter of the Jaw. Though, of course, 


z 
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the barrister finds cases where he feels that he must tell a client 
plainly when he ought to do independently of legal rights, this is 
comparatively rare; as a general rule, by the time a case comes’ 
into Court matters have got beyond that stage ; the client will say 
to counsel, more or less politely, that his only business is to fight 
the case.and not to offer advice on moral obligations. The soli- 
citor in this respect is under a more serious responsibility than 
counsel. He generally comes into the matter at a stage wherea 
word of judicious counsel will have weight. The power of a solici- 
tor in this respect can hardly be exaggerated- On his conduct 
frequently depends this question whether a client will act on a just 
and reasonable view of his rights or adopt a hostile and unbending 
position which may cause endless trouble and expense both to 
himself and his opponent, The character of the solicitor is reflcct- 
ed in the client, and no doubt this is the reason why one finds in 
practice that some solicitors generally have reasonable clients, who 
take a fair view of their rights, and are willing to give and take, 
while others almost invariably have the misfortune to have un- 
reasonable and obstinate clients, 


The witnesses called in courts of justice form another most inter- 
esting opportunity for the study of character. Coming, as of course 
they do, from every part, from every class in life, of both sex 
and of almost every age, they necessarily afford infinite variety. Per- 
haps one of the most picturesque incidents of this kind occurred 
in a recent case (which many of you may have heard of) where a 
Chinese mandarin of high rank appeared as a witnessin an English 
court of justice. The contrast of Hast and West was strikingly 
exemplified. One incident in the case I might relate to you as 
throwing è vivid light on oriental character. The mandarin was 
asked whether he had had certain business interviews during a 
particular period. He replied, ‘No’. After further pressure he said 
he could not remember them at all, us he was doing a hundred days 
mourning for his mother. The interpreter who has very familiar 
with Chinese customs, said he was quite sure the witness would 
never admit that he remembered these interviews, because it was 
the etiquette in China not to have the faintest recollection of any- 
thiag that occurs during the period of mourning. The mere law. 
yer is apt to regard all witnesses simply as ‘ witnesses’, but the 

8 
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man who réally cares for his work will study their differences, their 
strong points and their weak points, their prejudices and “idiosyz- 
crasies, The judicious solicitor will take the’ trouble to find out 
these things, but it is carious how seldomit is thought worth 
while to give any careful information to counsel on these points. 


Judges and counsel, of course, have to form very rapid judg- 
ments as to character, and on very scanty materials. Yet how 
much may depend on a prompt and accurate diagnosis of 
character! ‘The most serious responsibility, in this matter, 
rests upon the judges, and a sound judgment of character is one 
of the most valuable qualities in » judge. The responsibility 
on counsel, though less obvious, is still serious enough. He has 
gradually to feel his way to a trae understanding of a witness’s 
character before finally deciding on his line of action, and has also 
to endeavour to know how far the Judge’s view coincides with his’ 
own. For example, no more fatal mistake can be made than treat- 
ing a witness as dishonest when the Judge considers him straight- 
forward and truthfnl. This observation perhaps applies even more 
strongly when the tribunal is a jury. The study of juries is one 
on which my very small experience hardly entitles me to offer an 
opinion. This much, however, one may safely say, that the study, 
of jury is not the least important study and is beset by this pecu- 
liar difficulty that you have to judge entirely by appearances and 
have (generally speaking’ no words or tones to help you. A Judge 
generally indicates his view in words, but with a juryman you 
have to ascertain his view by the, expressiony of his eotutertandee's'' 
and somo slight (perhsps almost imperceptible) movements indicat-, 
ing approval or disapproval, | 


My operations this evening have been rather discursive. E do 
not apologise for it ; they were meant to be so. I wish to call the 
attention of yon gentlemen, the law students of Liverpool, ‘to -tlte: 
wide and various opportunities that the law gives for the study of 
human character. The proper stu‘ly cf mankind is man.‘ It may 
be said that the phasis of character that one comes across in this 
way are not the most pleasing or attractive. There is some truth 
in this, and for a very obvious reason. ‘Litigation ‘mostly arises” 
from the follies‘or vices of mankind. If every one were perfectly 
wise and entirely honest, there would be little litigation, : and. the, 


PARTS VIII & 1x.] THE MADRAS LAW JOURNAL. 805 


practice of the law would be reduced to conveyancing. Perhaps 
the greater number of law-suits arise from stupidity ; next to that, , 
I dare say, among the causes of law-suits comes misunderstand - 
ing ; and, thirdly, perhaps avarice. 


Bat though one may in the practice of the law see some- 
what more of the bador weak sideof human character, one 
sees also a great deal of the good aed generous and unselfish ; 
and even follies and weakness, if rightly viewed, will excite 
kindliness and sympathy rather than cynicism. In proof of 
this, many of the kindliest men are men who have had much to dd 
with crime—such as Judges who have had long experience of 
Crown Courts, Polico Magistrates, and so forth. Do not imagine” 
the cynicism and general distrust of men indicate a knowledge of 
the world ; they indivate a very shallow and partial experience, and 
unfit a wan for taking a just view of life almost more than undue 
credulity. 


Whether you are intending to practise at the Bar or as a Soli- 
citor, I feel sure of this, that you will find it worth your while to 
cultivate what I have called the ‘human interest of the law’, and 
this for two reasons: In the first place you will be better practi- 
tioners, and more successful in your profession ; in the second place 
(and this is perhaps the more important,) it will make the dry bones 
to live, will make you men insteud of mere lawyers, and will make 
the study and practice of the law an occupation of surpassing 
‘interest.—(The Law Journal). 


zt ia 
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© Calcutta Law Journal... es +. August, Sept. and October. ` 
’ The Digest 1 .. hens os .. August and September. 


: Educational Reviow ` © o0 ww oee .. Do. 


306 THE MADBAS LAW JOURNAL. [ Vou, Xv. 


Green Bag ete on 5 .. July, August & Beptember. 
Indian Review ... aaa ee .. June, July and August. 
Lawyer iat os vee .. August and September. 
Law Notes tee ee my .. July, August and September 
Law Students’ Helper... ie .. June, July and August, 

Law Studentas’ Journal a .. August, Sept. and October. 
Punjab Law Reporter. . » August and September. 


The Journal of the Society of Comparative Legislation, No. XIV of 1905. 


The Rights and Liabilities of Husband and Wife, by John Fraser Macqueen, Bsq., 
Q. ©., 4th Edition, 1905, by Wyatt Paine. Published by Mfessra. Sweet and Maxwel, 
Limited, 8, Chancery Lane; London. 

Advocacy and Examination of Witnesses; by Henry Morison, 8nd Edition, 1908. 
Published by Messrs, Thacker, Spink and Co. 

Hindu Law, by J. R. Gharpure, B.A., LL.B, High Oourt Vakil, Bombay, lst 
Edition, 1905. Published by Maruti Babaji, Uaw Publisher, Girgaon, Bombay. 

Students’ Precedents in Conveyancing, by James W. Clark, 8rd Edition, 1905. 
Price 6 sh. Published by Messrs. Sweet and Maxwell, Limited, 8, Chuncery Lane, 
London. i 

The Workman’s Breach of Contract Act, being Act XIII of 1859, by Anandram 
Mewaram Jaghani, Karachi, 1st Edition, 1905. Price Rs. 8. 

A Treatise on Private International Law, by John Westlake, 4th Edition, 1905. 
Published by Messrs. Sweet and Maxwell, Limited, 3, Chancery Lane, London. 

The Punjab Alienation of Land Act XIII of 1900, by Shadi Lat, Barrister-at-Law, 
Chief Court, Punjab. Price Rs, 3, 1905, 

The Local Fund Manual for Madras and Mysore. Published by Messrs. Higgin- 
botham and Co., Madras. 

The Indian Statute Book in IV volumes, hy O. Annaduras Aiyar, Vakil, Ohingle- 
put, Madras. 

A Commentary on the Oode of Criminal Procedure, Act V of 1898, 8nd Edition, 
1905, in two volumes, by O. Annadurai Asyar, Vakil, Chingleput, Madras. 


Ohe Madras Faw Aonrnal. 








Parr X.] OCTOBER 1905. [Vou XV. 





SOME TOPIOS ON THE LAW OF ADOPTION. 
Share of the adopted son in competition with an aurasa son, 


There is a considerable diversity of opinion as to the share 
which an adopted son will take in competition with an aurasa son 
born subsequently to the adoption. On the one hand there are 
texts which speak of the adopted son’s share as being “a third 
part”, while there are other texts which speak of it as being “a 
fourth part”. Then again the expressions “a third part” or “a 
fourth part” being ambiguous, different interpretations are placed 
upon them in the different schools of Hindu Law. 


As upon other points on the law of adoption, the leading text 
is that of Vasishta’. “If after an adoption has been made, a legiti- 
mate son be born (the adopted son) shall obtain a fourth part”, 
According to other texts this share is spoken of asa third. In 
Baudhyana II, 2, 3, 11, it is said? :° “ But if a legitimate son of the 
body (aurasa) is born, the (other) sons of equal caste shall obtain one- 
third share (of the estate)”. Jimutavahana refers to a text of 
Devala* which, after describing the twelve kinds of sons, runs thus : 
* All these sons are pronounced heirs of a man who has no legiti- 
mate issue by himself begotten; but should a true legitimate son 
be afterwards born, they have no right of primogeniture. Such 
among them; as are of equal class (with the father) shall have a 
third part as their allotment. But those of a lower tribe must live 
dependent on him supplied with food and raiment”. Thena tex; 
of Narada is referred to iu the Dayakrama Sangraha‘, “ All these 
sons are pronounced heirs of a man who has no legitimate issue 





1. XV§9. Sacred books of the East, Vol. XIV, page 76. 
2. Sacred books of the Hast, Vol. XIV, page 225. 

8. Stokes, H. L., p. 301. 

4, Ibid, p 616. 
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by himself begotton, but should a true legitimate son be afterwards 
born, they have no right of primogeniture. Such among them 
as are of equal class with the father shall havea third part 
as their allotment ; but those of a lower tribe must live dependent 
on him, supplied with food and raiment.” This text of Narada is 
not to be found in the version of the Sunriti translated in the 
‘Sacred. Books of the East (Vol. XIV). 


A text of Katyayna also refers to this question, but there are 
two different readings of this text. One reading, according to 
which the adopted son takes },is adopted in the Madana Parijata', 
the Viramitrodaya, the Vyavahara Mayuka and the Parasara 
Madhaviya. “ If a legitimate son be born, the rest are pronounced 
sharers of a fourth part, provided they belong to the seme tribe ; but 
if they be of a different class they are entitled to food and raiment 
only.” According to the reading in the Kalpataru*, the Ratnakara’, 
the Diyakrama Sangraha, etc., the adopted son takes, a third part. 
Mr. Sutherland in his translation of the Dattaka Chandrika‘ refers 
to both these readings and states that some copies of the Dattaka 
Chandrika speak of a “fourth part”, while others speak of “ a third 
part.” 


The Dayabhaga school adopts the texts and readings thereof 
according to which the adopted sons are pronounced sharers of a 
third part, while the Mitakshara school (excepting that of Benares, 
according to some English writers) adopts the other set of texts 
and readings, But the expression sharers of a third or fourth purt 
as theycase may be is very ambiguous and is capable of bearing 
the following interpretations :— 

1. The adopted son shares } of the whole estate ; 

2. The adopted son takes } of an aurasa son’s share ; and: 

3. The adopted son takes + of what he would take if he were 

an atrasa son. 

If the first view be accepted the adopted son will, under cer- 
tain circumstances, be in a more advantageous position than the 
qaurasa son. For instance, if there are four after-born song the 
adopted son will, if the first view be accepted, take } of the entire 


1. Stokes, H. e 961 (note). 
z Da a ag 
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estate; whereas each aurasa son will get only ṣẹ of the estate or 
ze less than the adopted son. But the object of Vasisha’s text is 
to place the aurasa son in a more advantageous position and not 
to give the adopted son any advantage over the aurasa son, 
According to the Hindu texts the legitimate son is regarded as 
the primary son and the other sons (including the Dattaka) as 
only secondary. In fact the Dattaka is only a substitute for the 
aurasa son, So that, according to Hindu Law, the aurasa son 
is looked upon as superior to all other sons and is accordingly 
given higher privileges. While this is so, we cannot accept an 
interpretation which will place him in a more disadvantageous 
position than the adopted son. 

The choice must, therefore, fall upon one of the other two 
alternatives referred to before. As usual, there isa divergence 
of view upon the point in the different schools. The 
Mayukha in connection with the Dvyamushyayana states?: 
«Tf both (natural and adoptive parent) leave legitimate sons, he 
offers an oblation to neither but takes a quarter of the share allot- 
ed to a legitimate son of his adoptive father” (from the text of Va- 
sishta which has been already cited). The Viramitrodaya, the leading 
authority inthe Benares school, merely cites the text of Vasishta, but 
offers no explanation as to the mode ofdivision. The Saraswathi 
Vilasa, one of the leading authorities in Southern India is, however, 
very explicit upon the subject. The author first cites the text of 
Katyayana, already referred to, and says?:“ By the term‘a one-fourth 
share’ is meant a fifthshare equal to the share which is appoint- 
ed for the fourth son by equal division in accordance with the text 
‘Afterwards the Datta, Kritrima, and other sons take a fifth share.” 
So that, the view adopted by the author of the Saraswathi Vilase is 
that the adopted son in competition with the aurasason takes not } 
of the whole estate but ¢ of the aurasa sows share. 

Of the two leading authorities on adoption the Dattaka Ohan- 
drika cites the texts of Vasishta* Katyayana* and Devala®. InSec. V, 
placitum 19, however, the author says® that the rule for the fourth 





1, Oh. IV, See x § 25. Boe Stokes, H. L. 68. 


4, Seo. V, 16, Stokes, H. In, p. 657. 
5. Bec, V, 15., Stokes, H. L., p. 666. 
6, Stokes, E L, p. 657, 
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of the share of the real legitimate son propounded by Vasishta where 
such son may be ‘born subsequent to adoption must be understood 
as applying to a son given. Hence according to the Dattachandrika 
it must be said that the expression “a fourth share” is construed to 
be not 4 of the whole estate but + of the aurasa son’s share. 


It is difficult to say what precisely is the real meaning of the 
author of the Dattaka Mimamsa. In Sec. V, § 40, the author says’ ; 
“ After the adoption of a sou given, should a real legitimate son be 
born, the author (Vasishta) propounds a special provision with respect 
to the division of the heritage ‘when, &e. The meaning is: This 
son given being adopted if a real legitimate son be born then the son 
given receives a quarter share: notan entire share”. The correct 
translation of the last passage “not an entire share” is “not an 
equal share’. Nanda Pandita is explaining away certain texts 
which give the adopted son a right to take an equal share with 
the aurasa son and says that he takes only a quarter share 
apparently in relation to the legitimateson. So that, we may 
legitimately draw the inference that according to the Dattaka 
Mimamsa the adopted son is to take $ of a legitimate son’s share. But 
Mr. Sutherland in his Synopsis (Note XXII)? printed at the end of his 
translation of the two treatiseson adoption relying upon the expres- 
sion “ not an entire share” states that the text is capable of bearing 
dnother interpretation, viz., that the adopted son should receive 
the fourth of the share which would be allotted to him if he were a 
real legitimate son. But whether even after adopting the expression 
“not an entire share” Mr. Sutherland will be justified in his view or 
otherwise, his view has not been accepted by any of the other 
writers, and we have also seen that the expression “not an entire 
share” is really not a correct rendering of the original. 


With reference to the English text-writers we may observe 
that Sir Frederick Macnaghten refers® to the difference in the 
readings but does not state whether the division into $ or ¢ is of 
the whole estate or otherwise. 


W. H. Macnaghten says‘: “ Where a legitimate son isborn sub- 
sequently to the adoption, he and the son adopted inherit together, 


Stokes, HL. p. 594. See algo Dattaka Mimamsa, Seo, X1 Stokes H. L., p. 628, 
Stokes, H. L. pp. 678, 679. 

. Considerations on Hindu Law, p. 120. 

4 pp. 72, 73. 
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but the adopted son takes 4 according to the Law of Bengal, and 
ł according to the doctrine of the other schools. If two legitimate 
sons are subsequently born, then, according to the Benares school, 
the property should be made into seven parts, of which the legiti- 
mate sons would take ste; and according to the law as current else- 
where, into five shares, of which the legitimate sons would take four 
and so on in the same proportion, whatever number of legitimate sons 
be born subsequently.” The statement of Mr. Macnaghten that the 
division in other schools should be into five shares is,bowever,not cor- 
rect. Itis correct only in the Dayabagha school. According to W. H. 
Macnaghten we may take it that the adopted son takes ł of the 
legitimate son’s share. The passages in West and Buhler, pp. 372, 
8781, and 878 expressly favour the view that the adopted son takes 
} not of the whole estate but of the aurasa soms share so that 
the adopted son will get Zand the aurasa 4. The adopted son 
is entitled to ł of the share of the son. Sir Thomas Strange only 
refers? to the conflict in the schools with reference to $ or ł, 
but does not say whether the $ or } is with reference to the whole 
estate or otherwise. According to Elberling an “adopted son, if 
he inherits with legitimate sons, takes $ share in Bengal and } 
in Benares.” He quotes as his authority W. H. Macnaghten. Dr. 
Jolly in his Tagore Lectures inclines in favour of the view that the 
share taken by the adopted son is something (whether + or 4) 
in proportion to that of the legitimate son, and that in Madras 
and Bombay the adopted son takes } of the legitimate son’s share*. 


Sarvadhikari* evidently takes the view that the share taken by 
the adopted son is ł of the legitimate son’s share. He says: 


“ Among the twice-born classes, 

In Bengal x plus 2x=1 (representing the estate of the deceased). 

In Benares x plus 8x=1. 

In Madras and Bombay x plus 4x=1.” 

So that according to Sarvadhikari the adopted son takes 
4 the legitimate son’s share in Bengal, 4 in Benares and tekes 
}in Madras and Bombay. Siromani in his Ccommentaries on 
Hindu Law’ tekes the fourth to mean a fourth of the 


1. See also 1187. 4, p. 540. 
2. p.88. 5. pp. 398, 389, 
3, Jolly, pp. 184, 185. 
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legitimate son’s share. Mr. Sarkar in his lectures on Adoption 
refers to this rule though he does not offer his own opinion. In 
the Vyavastha Darpana, Shemacharn Sircar says!: “ Where a 
legitimate son is born subsequently to the adoption, then the 
adopted son takes }, the legitimately begotten son being entitled 
to 3. Not only one legitimately begotten son, but also as many 
as may be born subsequent to the adoption of a son would take 
severally double the share of the adopted son, who in either case 
is entitled to 4 share of each of the former.” This of course 
refers to the view prevailing in the Dayabhaga School. In the 
Vyavastha Ohandriks by the same author it is said*: “ Where 
a legitimate son is born to a man after his adopting a boy 
there the adopted son takes ł share of the legitimate sons in the 
father’s estate. Not only one legitimately begotten son, but 
every one of the sons that may be born subsequently to the adop- 
tion of a son would severally take four times as much as the share of 
the adopted son.” This refers to the statement of the law in the 
Mitakshara, At p. 648 he quotes the opinion of the Pandits of the 
Sadar Court in a Shahabad case according to which an adopted 
son sharing with an aurasa son will be entitled to 4. Mr. Mayne dis- 
cusses the subject at pp. 216, 217, 218 of his book. He states the 
conflicting views, but so far as we are able to gather offers no 
opinion of his own. 


The trend of judicial decisions must be taken as affirming the pro- 
position that according to the law prevailing in the Mitakshara the 
adopted son will take} of a legitimate son’s share. In Ayyavu Muppa- 
nar v.Niladaicht Ammal the Madras High Court held relying upon 
the passage of Saraswathi Vilasa already referred to that the share 
of the adopted son was 3 of the aurasa son/s share. This view was 
accepted by the Bombay High Court in Ginapa v. Ningapas, 
although an earlier case of Rukhab v. Chunnilal’ holding a con- 
trary view was not referred to. The view prevailing in the early 
Bengal cases’ that under the Mitakshara (or Benares) School as 
. Principles, p. 387. 

aa F 859, 360, at p. 167. 
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administered in Bengal the adopted son should take 4 of the 
legitimate son must be considered as no longer tenable after the 
decision of the Calcutta High Court in the recent case of Bir- 
badhra Bath v. Kalapataru Panda), In this case Harrington and 
Mookerjee, JJ., held that according to the Mitakshara the adopted 
son would take } of a legitimate son’s share, although according 
to the Dayabagha he takes 4 of such son’s share. The view taken 
in Raghubanand v. Sadhu Charn®, a case governed by the Mitak- 
shara, that the adopted son was entitled to 4 of the aurasa son’s 
share is obviously erroneous. , 


According to the Dayabhaga School it seems to be agreed 
that the adopted son is entitled to take one-half of the aurasa 
son’s share. There is, however, nothing to warrant this view in 
the Dayabhaga. In Chapter X, para 7, Jimutavahana says? that 
in & partition among sons of the wife and the rest (including 
the adopted son) with a true legitimate son such of them as are 
of equal class with the adoptive father, &c., shall be entitled to 
a therd part of the share of a trae son. It is clear, therefore, that 
according to Jimutavahana the adopted son is entitled to $ of 
the true son’s share. But Srikrishna Tarkalankara in his Daya- 
krama Sangraha says‘: “In a partition made between legitimate 
and adopted sons the legitimate son has two shares and the 
adopted sons who are of the same class with the father take one 
share.” Apparently this view is followed in preference to that 
of Jimutavahana. 


The rule as to the restrictive share is only applicable in the 
case of the three regenerate classes. As regards Sudras, a special 
rule is stated by the author of the Dattaka Chandrika‘, viz., that 
adopted sons among Sudras share equally with the aurasa sons, The 
ground stated by the author for awarding equal shares to the 
adopted son isf that the illegitimate son who is much inferior to 
the adopted son shares equally with the aurasa. No doubt this 
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reasoning seems to be-faulty. For according to the Hindu Law texts! 
the illegitimate son does not share equally with the anrasa 
although the share taken by him is greater than the share awarded 
to the adopted son (¢.e., one-half}. Anyhow the rule laid down in 
the Dattaka Chandrika as regards adopted sons of Sudras has been 
applied by the Madras High Court in Raja v. Subbaraya? and has 
also been followed by the Bengal High Court in an unreported 
case mentioned by Mr. Golab Chandra Sirkar Sastri’, 


P. R. GANAPATHI IYER. 
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NOTES OF INDIAN CASES. 





Panangupalli Seetharamaya v. Nanduri Ramachandrudu.— 
I. L. R., 28 M. 152 :—The question raised in this case was whether a 
scheduled creditor could execute his decree against an insolvent with 
reference to whose property a receiver had been appointed, though 
no order of discharge had been obtained. As the entire property is 
vested in the Receiver, it is difficult to conceive how any execution 
could issue against the property of the insolvent. Arrest and 
attachment being mere modes of coercion adopted to compel pay- 
ment, they cannot be resorted to where the law vests all the pro- 
ty in the hands of the Receiver. As regards the Receiver himself, he 
is under obligation to distribute the proceeds rateably amongst the 
scheduled creditors, Akula Paradest v. Dhellt Jagannadha Row’. 


The provision as regards receivers in $8,508, O. P. ©., requires 
to be amplified by the legislature. The case under consideration 
is an instance of difficulty of the law owing to the too meagre state- 
ment of the legal position of the Receiver under S. 503 of the Code. 
When a Receiver who is a party to a snit dies pending the suit, his 
successor in the receivership must be brought upon the record as 
his representative. That seems to be both the English and the 
American rule, and there is nothing in the language of 8. 508 to 
suggest a different rule in India. 





1. See the texte cited in 12M. L. J. pp. 67, 68. Bee also payehness Oh. IX, 
$480, 31. Stokes, H. L. p. 298. 

2. I. L. R., 7M. 853. 

8. Sikar on Adoption, p. 408, Bramanund v, Krisina Charu, A. O. D, No. 148 of 
883. See also W, Macnaghten, P. 172 (note). 

& I. L. B., 28 M. 157. 


PART x. | THE MADRAS LAW JOURNAL. 815 


Veerabhadra Raju Bahadur Garu v. Ohiranjivi Raju Garu.— 
I. L. R., 28 M. 178 :—The Judicial Committee of the Privy Council 
is now-a-days full of surprises to the legal world in India, A 
testator made a bequest in favour of his brothers, if they should 
humbly apply for subsistence. Being a testamentary instrument, 
it would only operate after the testator’s death. The humble appli- 
cation therefore could be made only to the heir or to the guardian 
ofthe minor heir, The managers of the minor heir’s estate were 
charged with the duty of giving effect to his wishes. The applica- 
tion was made to the manager. Butit was said not to be suffici- 
ently humble as the applicant wanted more. We fail to see why 
the bequest should not take effect. 


Basappa v. Rayava :—I.L.R., 29 B., 91. We are sorry that 
a Full Bench of the Bombay High Oourt refused to reconsider 
the question decided by the Calcutta High Oourt, in Akorah v. 
Boreanu' which held that a re-married Hindu widow was entitled 
to succeed to the property Jeft by her son by her first husband, 
the son having died after the marriage. The decision is based 
on the words of S. 2 of the Widow Re-marriage Act, “all right 
and interest which any widow may have in her deceased husband’s 
property by way of maintenance or by inheritance to her husband 
or to his lineal successors, or by virtue of any will or testamentary 
disposition conferring upon her without express permission to 
remarry only a limited interest in such property with no power of 
alienating the same,shall, upon her re-marriage, cease and return on 
her death.” The Court held that inasmuch as she (the widow) 
had no interest in her son’s preperty at the time of her husband’s 
death, the disabling clause did not apply, and thet she was not 
prevented from taking an estate which opened toher only subse- 
quent to her marriage by the death of her son. Jackson, J., was by 
no means satisfied with such a conclusion and would seems to have 
thought that the intention of the legislature was rather the con- 
trary; and he could not suppose that the legislature intended a 
Hindu widow to be capable of inheriting the property of her son, 
she having previously re-married, when if she had re-married while 
in the enjoyment of such property, she would have been by such 
re-marriage entirely deprived of the property. We may point to 
another anomalous consequence of such a decision. Suppose a 
Hindu dies leaving two sons and a mother and the sons afterwards 
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divide, and suppose one of these sons dies, his mother would then 
sucoeed to his property. If, after so succeeding, she re-marries, she 
would under the words of the section lose her right to that pro- 
perty, and her other son would succeed as heir to his deceased 
brother. Now suppose the other son also dies ; according to the 
Calcutta and Bombay decisions, the re-married widow would be 
entitled to inherit his property including what she had lost by her 
re-marriage. We do not think that such a construction of the Act 
is necessary. No doubt the words of ‘the section are not happily 
chosen; but we think that the expression “ allrights and interest 
which a widow may have by inheritance to the lineal successors of 
her husband” is quite capable of covering not only vested rights of 
property at the time of her re-marriage, but also the right to inherit, 
especially when the right to the property to the lineal successors of 
the husband is spoken of. 

It is by no means clear that the Bombay Court was satisfied 
with the correctness of the Bengal decision, but acted on the prin- 
ciple of stare decisis. We doubt very much whether this is a case 
to which the rule would apply. A future right to inherit is not fre- 
quently a matter of mutual dealings between parties : re-marriages 
of widows have been rare, and there has been only a single decision 
not very satisfactory initself and notlikely to have been very much 
acted on. We may note by the way that it is doubtful whether, 
according to the old Hindu Law, a widow by her re-marriage for- 
feited any rights of property at all. Manu, ch. 9, verse 191, seems 
rather to indicate the contrary. For it says : “Butiftwo sons begotten 
by two different men, contend for the property in the hands of their 
mother, each takes to the exclusion of the other what belonged to his 
father!.” 

_ Secretary of State v. Narayana Balakishna.—I.L.BR., 29 B. 102: 
—We are not quite satisfied with the correctness of this decision. 
Under S. 412, C, P.C., “if a plaintiff fatle in the suit 

woe or if the suit is dismissed under S. 97 or 98, the Oourt 
should order him to pay the Oourt fees due to Government.” The 
Bombay Court held that when a suit is withdrawn with leave to 
file a fresh suit, the plaintiff fails in the suit. The learned Judges, 
Batty and Aston, JJ., say that success and failure exhaust under 
the section all the possible results of a suit. Batty, J., says failure is 


1, For a discussion ob thig text, peo Arunagiri Mudalé v. Ranganaydki Ammal, 
1 L, By, 21 M, 40 (41). 
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a universal, and not a particular negative of success. We take the 
learned Judge to mean that whatever is not success is failure, 
though we can hardly admit that the. logical language used by 
him is correct. But the learned Judge overlooks the fact that the 
section itself speaks ofthree results of a suit for apart from failure, it 
provides for cases where the suitis dismissed under Ss. 97 and 98 of 
the Code of Civil Procedure. The section,therefore, contemplates not 
only the success or failure of the plaintiff, but a result which can be 
called neither success nor failure. Withdrawing a suit with leave 
to file a fresh suit is certainly not failure according to the ordinary 
signification of that word. We think that the section requires 
that a plaintiff should pay Court fees only where he fails after 
an adjudication, for otherwise it would be unnecessary to provide 
expressly that in cases of dismissals under Ss. 97 and 98 also, the 
Oourt may direct him to pay stamp duty, This portion of the section 
has been quite overlookedin the case under notice. The case of Col- 
lector of Vizagapatam v. Abdul Kharim Sahib! is relied on by the 
Court. It does not appear what exactly the nature of that case 
was. It is reported that the suit was dismissed without contest, 
bnt how it does not appear. A decision is referred to therein of 
Sir T. Muttusams Atyar where the learned Judge seems to have 
interpreted success and failure in the way that the Bombay High 
Court has done, bnt he seems equally to have overlooked a third 
contingency expressly referred to in S. 412, which shows that 
the two words are not used in it as logical contradictories. It 
appears to us that the only case where the plaintiff has not failed 
after contest, but yet may be made to pay the stamp duty, is when 
the suit is dismissed under 8, 97 or 98 of the Oode- 


Fraser & Co. v. The Bombay Ice Manufacturing Co.—I.L.R., 29 
B. 109 :—A combination of business men or corporations which may 
have the effect of limiting competition or keeping up prices does 
not necessarily bring it within S. 27 of the Contract Act which 
makes agreement in restraint of trade void. We may in this con- 
nection draw attention to the judgment of the Supreme Court of 
the United States in the Northern Securities case. There a combina- 
tion of certain Railway Companies for the purpose of purchasing 
the stocks of the companies was contended to be void, as an infringe- 
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ment of the Sherman Act, which makes penal every contract or 
combination or conspiracy in restraint of trade or commerce among 
the several states or with foreign nations. The majority of the cout 
held that the combination in the particular case was void as it 
was not organised in good faith to purchase and to pay the stocks 
of the previously existing companies, The minority judgment 
delivered by Mr. Justice Holmes is deserving of particular atten- 
tion and is morein agreement with the spirit of the Bombay 
decision. The learned Judge says the provisions of the Act 
cannot “ apply to an arrangement by which competition is ended 
through community of interest an arrangement which leaves the 
parties without external restriction. ..... Tt would seem to 
me impossible to say the words ‘every contract in restraint of trade 
is a crime punishable with imprisonment,’ would send the members 
of a partnership between two trading corporations to prison.” 
See an article on the case inthe Journal of the Society of Com- 
parative Legislation. (New Series, No. XIV, p. 251). 


Advocate-General v. Karmali—I. L. R., 29 B. 183 :—The 
principle that any matter which might and ought to have been made 
ground of defence or attack in a former suit shall be deemed to have 
been in issue in the snit, is not applicable to different stages of the 
same suit. This is in accordance with the English case of Barton v, 
Barton', which held that although an account had been ordered on 
the footing that the plaintiffs were entitled to share in a testator’s 
estate, the defendants were not absolutely precluded from after- 
wards questioning the plaintiffs right. As a matter of plead- 
ing the defendants may not be permitted to do so; but the rule of 


res judicata does not apply to such a case, 


A bequest to the children of A after A’s death docs not necessa- 
rily fail among Koja Mahomedans who are governed by the Hindu 
Law merely because all the children of A were not in existence at 
the testator’s deith. Those who were in existence then would be 


entitled to take under the bequest. 


Chotalal Mohunlal v. Lalleboy Surchand.—I.L.R., 29 B. 157: 
—The Law of lights is but ill understood by minyhere. Where a 








lL 2E; &J bk: 
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plaintiff sued for an injunction to restrain thedefendant from 
obstructing the light to his windows a decree was given to him 
merely on the ground that the defendant’s building left the plain- 
tiff less than 45 degrees of light, The High Court, Jenkins, U. J., 
and Battey, J., held that the real questions to be decided were 
(1) whether there was a dimunition in the light which the plaintiff 
had been accustomed to receive during the whole of the prescrip- 
tive period, (2) if so was there privation of light and air sufficient 
to render the house uncomfortable. 


Collector of Kaira v. Chunilal Harilal.—1.L.R., 29 B. 161 :— 
We believe Jenkins, C.J., and Battey,J., are right in over-ruling the 
decision in the Collector of Ahmadabad v. Savehand| and holding 
that the exemption of trust estates from the payment of ad valorem 
Court fee for Letters of Administration is not limited to a case where 
there has been a previons grant of Probate or Letters of Adminis- 
tration on which a Court fee has been paid. 


Lakhmichand v. Kuvarbai.—I.L.R., 29 B. 170:—A trustee’s 
task is no doubt often a thankless one, butit would be dangerous if 
the Court relaxes its strictness against trustees in the performance of 
their duties. A trustee cannot excalpate himself by not taking a 
prominent part in carrying out the trust. If he does so, he will 
still continue responsible for the acts of the other trustees, and 
although the appointment of an agent may be sometimes justifi- 
able, the trustee must act with care and diligence in the selection 
and supervision of the agent, otherwise he will be liable for the 
misdeeds of the agent and 5. 30 of the Trusts Act will afford him 


no protection. 


Ameerchand Madhowje ewparts.—I.L.R., 29 B, 188 :— Within 
the provision in 8, 4, Clause 2 of the Administrators-General and 
Official Trastees Act authorizing the Court to discharge an exe- 
cutor on his own application on good grounds shown is a wise and 
beneficent measure. The case under notice affords a good illustra- 
tion of this. The executor was old and shattered in health and 
unfit for responsible duties while he had already discharged 
most portion of the duties of his office. 


ae L ‘LL. By 27B. 140. 
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SUMMARY OF RECENT CASES. 


Mellor v. Walmesley [1905], 2 Ch. 167. 


Hvidence—Fisld-book entries— Professional duty—“Seashore,” mean- 
ing of rule as to erroneous description. 


Field-book entries made by a deceased surveyor for the purpose 
of @ survey on which he was professionally employed are admis- 
sible in evidence as statements made in the discharge of. a 
professional duty. 


The word “ seashore” used in the description of a boundary 
must be taken to mean the “foreshore,” ¢. e., the land situated 
between high and low water mark. 


Per Vaughan Williams, L. J.:—The ordinary rule is that 
an erroneous statement as to dimensions or quantity or an inaccu- 
racy in a plan will not vitiate a sufficiently certain definition of 
the land granted by a deed. But this rule does not apply where 
in a deed the dimensions are referred to as part and parcel of 
the description itself and are not an addition to that which has, 
been already defined. 


Gibson v. Hall [1905], 2 Ch. 181. 
Presumption of death—Onus—Person not heard of for seven years. 
There is no presumption of the continuance of life. 


Where a testatrix gave a share of the income of her real and 
personal estate to the children of her late niece for their lives 
and it was provided that upon the death of one of such children the 
half-yearly income payable to such deceased child should be 
divided among the surviving children and others and the testatrix 
died in 1890 and one of the children was last heard of on 31st 
March 1895 :— 


Held, (1) that the child not being heard of since 81st March 1895 
must be presumed to be dead on 81st March 1902 ; 
(2) that the onus of proof was on the wife of the child 
not heard of since 8lst March 1895 to shew that 
her husband was alive after 81st March 1902; 
(8) that the widow’s claim for the accrned share which 
would have accrued to the child upon the death 
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of a named nephew to whom a share was also given 
under the will must fail as she cannot prove 
that her husband was alive at the death of such 
nephew; and 

(4) that as the testatrix intended that either the children 
of her niece or the issue of such children should 
take, there was no intestacy, and though the chil- 
dren of a child (of the niece) not heard of would be 
in the same difficulty, it must be presumed in their 
favor that their father died at the date of the 
death of the named nephew and such issue would, 
therefore, be entitled to an aliquot part of the ac- 
crued share of the income 


Attorney-General v. Antrobus [1905], 2 Ch. 188. 
Highway—Dedtcatton—User—Terminus ad quem—Cul-de-sac— 

Avidence. 

A tithe map and award made under the provisions of the Tithe 
Commutation Act of 1886 are public documents and admissible for 
the purpose of shewing whether a land shewn in the map is a pub- 
lic road or otherwise. 

A public way can be created only by Act of Parliament or by 
dedication by the owner. 

Dedication is a question of intention and of title. 





User by the public is some evidence of intention to dedicate. 

A person dedicating cannot dedicate more than he owns. 

The user by the public to be evidence of dedication must.be 
made openly as of right and for solong a time that it must have 
come to the knowledge of the owners of the fee that the public were 
go using it as of right. 

The public as such cannot prescribe and according to the En- 
glish Law a jus spatiands cannot be acquired by grant or prescrip- 
tion. « 

A public road is prima facie a road that leads from one public 
place to another public place. 

The want of a terminus ad quem is not essential to the legal 
éxistence of a public road. 


wn 
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A cul-de-sac may bea public highway, but the dedication of it 
as such highway will not be presumed from mere public user with- 
out evidence of expenditure on the place for repairs, lighting, &c., 
by the public authority. 


The general public cannot acquire by asera right to visit a 
public monument or other object of interest on private property and 
a trust to permit access for that purpose will not be presumed 
against persons who shew a clear docamentary title. 


Higgins v. Betts [1905], 2 Ob, 210. 
Ancient lighis—Hasement of lighi—Prescription—Nutsance. 


Apart from express contract or grant the owner of a house has 
no right to any access of light to the windows thereof over his 
neighbour’s land until he has acquired by prescription or under 
the Aot., 


Where the owner of a house has acquired an easement of light 
by prescription any substantial interference with his comfortable 
use and enjoyment of his house, according to the usages of or- 
dinary persons in that locality, is actionable as a nuisance at com- 
mon law. 


The test of nuisance is not by considering whether so much 
light has been taken as materially to lessen the enjoyment and 
use of the house that its owner previously had, but whether so 
much is left, as is enough for the comfortable use and enjoyment of 
the house according to the ordinary requirements of mankind. 


—~ 


Bird v. Godfrey [1905], 2 Ch, 225. 
Simple contract debt—Devisee for life—Payment-—Devisee tn re- 
matnder—Keeping debt alive—Person sable. 





Payment on account of a simple contract debt: by a devisee for 
life of a part of the real estate will keep the debt alive also as 
against the devisees in remainder and as against other devisees of 
other real estate which is not subject to any life tenancy. 


All the devisees are liable in the sense that they may all be 
sued in equity, and payment by any one of them is a payment by a 
person liable within the meaning of 3 & 4 Will IV, c.52, S. 5, and 
keeps the debt alive against all the devisees. 
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Garner v. Wingrove [1905], 2 Ch.:283. - 


Statute of Limstations—Time running against owner—Disability of 
sucoessor—Interruption. 
Where the Statute of Limitation had once begun to run against 
the owner it is not interrupted by the disability (infancy) of a 
person succeeding to the owner’s interest although the legal title 
may be in trustees. 





Nash Calthorpe [1905], 2 Ch. 287. 


Companies Act, 1867, S.88—Company—Prospectus—Non-disclosure 
of material contract—Fraud inducing contract— Damage. 


A shareholder in order to maintain an action against the 
directors of a company under S. 38 of the Companies Act, 1867, for 
damages for not disclosing in the prospectus, upon the faith of 
which he applied for shares, a contract entered into by the company, 
must shew that the undisclosed contract was a material one and, 
that he had suffered damage by reason of such non-disclosure. 


The plaintiff makes a prima facie case by proof of the omission 
of a material contract and of his taking the shares after receipt of 
the prospectus. 


Tf looking at the whole evidence, the fair inference to be drawn 
is that the plaintiff would not have contracted for the shares, if he 
had known of the contract not disclosed, plaintiff must be deemed 
to have been induced to enter into the contract for shares, 


8 





Woodall v. Clifton [1905], 2 Oh. 257. 


Landlord and tenant—Option in lease to purchase reversion in fee 
T e is ve running with land— Negative tenant— 
32 Hen. VIII, C. 


A covenant in a lease for 99 years giving an option to the 
lessee, his heirs or assigns during the subsistence of the term to 
purchase the reversion in fee is not a covenant running with the 
land (reversion) and is not enforceable against the assignees of 

3 
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the lessor. Such a covenant is not one concerning the tenancy or 
its terms and will not come within 82 Hen. VIII, O. 34, 

By Warrington, J.:— 


Such a covenant creates an estate or interest in land and is 
invalid if it infringes the rule against perpetuities. 





Oorbelt v. South Eastern and Chatham Railway Companies 
Managing Oommittee [1905], 2 Ch. 280. 


Railway Company— Private Act of Parliament—Provision for erect- 
ing statton—Private benefii—Watver—Contract with third 
person to close old station and erect new one—Ulira Vires. 


Where a private Act of a Railway Company contained a pro- 
vision for the protection of a landowner for the construction a 
station which was duly erected, and the Company’s undertaking 
was transferred by an Act of Parliament to another Railway Com- 
pany, who in ignorance of the provisions of the earlier Act entered 
into a contract with another landholder to pull down the old and 
erect a new one close to the latter’s property :— 


+ 


Held (1) thatthe provisions of the former Act not having 
created any public rights and having created 
rights in favor of a specified individual, such rights 
might be waived by the latter ; 


(2) that the contract with the second landholder was not 
ultra vsres, when toe contract was to deal with land 
in a way competent for the Railway Company to 
do althongh the fulfilment of the contract was 
dependent upon the consent of the first landholder ; 

(8) that an agreement by a Railway Oompany to obtain 
the consent of another to do a legal act which could 


be performed only with such consent was valid and 
. enforceable , 


and (4) that upon failure of the Railway Company to do the 
act by reason that the first landholder had retused 
his consent there was a breach of contract for 
which there was a remedy against the Railway 
Company by way of damages. 
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Francis v. Francis [1905], 2 Ch. 295. 


Will—Constructton—Real estate—Devisee to attain twenty-five— 
Contingent gift. 
A devise of real estate to a devisee “ when she shall attain the 
age of twenty-five years ” without anything more is contingent on 
her attaining that age. 





Villar v. Gilbey [1905}, 2 Oh. 301. 


Will—Devise—Construction—“ Born in my léfettme”—Chsld in 
gremio matris. 


A devise to the testator’s first and second sons of his brother 
successively for life, with remainder to their first and other sons 
successively in tail male, with remainder to their daughters succes- 
sively in tail, with remainder to the thtrd and other sons of the 
testator’s brother successively in tail, with a proviso that that the 
third or other son born in his lifetime should not take a larger 
interest than an estate for life with remainder to his issue in tail 
male and then in tail female, confers upon the testator’s third 
son born after the testator’s death, but en ventre sa mere an estate 
tail and not a mere estate for life. The words “ born in my life- 
time” must be taken in their natural sense and do not include a 
person en ventre sa mere at the testator’s death but born after his 
death. 


JOTTINGS AND CUTTINGS. 


The Hardwicke Soctety—The Hardwicke Society held its 
annual ladies’ night debate in Gray’s Inn Hall, on March 80th, 
Mr. Valentine Ball, the President, occupying the chair. Among 
those present were Sir Gorell and Lady Barnes,Mr. Justice Kekewich. 
and Miss Kekewich, Mr. Justice Kennedy, Mr. Justice and Lady 
Darling, his Honour Judge Bacon,his Honor Judge Tindal Atkinson, 
Sir Arthur Collins, x. c., Sir Robert and Lady Ball, Mr. Thomas 
Terrell, x. c, the Rev. M. H. Fleming Williams, Lady Hamilton, 
Mrs. Craigie, and Miss Constance Smedley. 
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Mr. F. G. Mortimer moved: ‘That for the due administration 
of justice, no jury is complete without women.’ He said he was 
puzzled to know to whom he should look for support. It would 
not be to the Judges, who thought that there would be but one 
step from the jury-box to the Bench, and they were afraid that the 
time might come when they would be asked to sit in the Divisional 
Court with a learned sister. Neither could he look to the leaders of 
the bar, for their own interest in life was lo maintain the length of 
the long vacation; and if women ever had attraction for them or 
they for women which he begged leave to doubt, that period was 
long since passed into the minds of antiquity. Nor could he look 
to the cheerful juniors of some fifty or sixty summers. He was 
afraid that long years of wrangling with Masters in Judges’ 
chambers had cooled their imagination and that the long fight for 
a large amount of small fees had destroyed aspirations. He had 
hoped he might have had the support of the woman, bnt he had 
been told that an eminent authoress was to foliow him on the 
other side. Then he mast turn to the juniors of their own stand- 
ing, the rising hopes of their stern, uubending clerks, the men 
whose practice was not so large as to have cooled all imagination. 
He had been troubled, in getting up the subject, at the extraordi- 
narily small amount of ventilation on the question which had taken 
place, and although women were clamorous with regard to their 
rights, they were extremely modest in demanding their duties. He 
would have them remember that the jury-box was the best training 
for the ballot-box. Day by day woman’s sphere was widening. 
They were typists, itinerant preachers, globe-trotters, big-game 
hunters, sweet girl graduates ; there was no limit to their energy. 
Woman was no longer a domestic animal, a thing to be pitied ; 
she was a thing tobe feared. Let them take any action in the 
courts, in nine cases out of ten one had to cherchez la femme. 
They found the women in every part of the court except the 
jury-box, where she ought to be. They had all had experience of 
the interest which women took in legal matters. They had had the 
pleasure of taking lady visitors round the courts, Coming to first 
principles, what, as a matter of fact, did they ask for in juries? 
First they should be unprejudiced. He was not suggesting that the 
whole jury should consist of women, but he did say that an unmixed 
evil, and that they ought to mix evil as muchas they could. 
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Women jurors would not be deceived by the bad appearance of 
the men or taken in by the good appearance of the women ; women 
were not merciful, not good women; and he did not recognise the 
fact that there were any but good women, so there was no fear 
that women juries would be merciful. All big reforms had been 
laughed at in the first instance; all great reformers had had to 
meet with jeers to start with, but he did believe that the time would 
come when the addresses of counsel would begin,‘ Ladies and gentle- 
men of the jury, and when the verdict of the jury would be 
delivered by a forewoman, and when that day came he was resdy 
to sing a ‘Nuno dimtitis.’ 


Mrs. Craigie (‘John Oliver Hobbes’) opposed the motion. 
There was much injustice in the world, but many of them still 
believed that it was possible to obtain justice in the courts of law. 
This belief would be shattered if women were once involved in the 
legal machinery. Feminine nature was charming, but it did not 
contain the first element of justice, nor was it to be produced 
artificially by means of education. In the very unfairness of women 
was often to be found the main source of their fascination. Where 
could men go for sympathy if all women were to be strictly 
impartial? Why did women excel as confidants? Because they 
would not weigh evidence. They were happy only where they 
were unfair, The more she saw of women’s work in public life, 
the more she was convinced that women were not intended to 
govern, Their cleverness might be astonishing, but whilst a man’s 
intellect was never separated entirely from his heart, in women the 
heart and intellect were in direct antagonism. Being a woman she 
need not give her reasons for coming to her conclusion, and had 
she not proved her own unfitness for the jury-box? Although 
justice was always drawn as a female figure, she was always repre- 
sented as blindfolded. That meant, as Americans said, that she 
could not be trusted to see straight. 


Mr. Cecil Waleh, in supporting the motion, ventured to dis- 
agree with the statement that women were not fitted to govern. It 
had been his constant endeavour to ascertain by what method it 
was women were so successful in making their wishes felt without 
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betraying the power by which they did it. But the result was 
indisputable, and it was partly on that ground that he supported 
the motion, because his idea was that, if there was only one woman 
in the jury of twelve, there would never be any of the unfortunate 
disagreements with which they were acquainted, as the rest of the 
jury would inevitably come round to her way of thinking. It 
would also prevent the interminable speeches of counsel, as the 
woman juror would certainly get up and express her own opinion 
before the end of his address was reached. 


Miss Constance Smedley observed that women were kept from 
the Bench and from the Bar, and even from the Jury-box. One 
of the chief arguments against women jurors would be that they 
would be hard on their own sex. Possibly that would be so for 
they knew so much about themselves. But did not men know all 
the little wiles and weakness of their sex? When women were in 
the dock they were tried by those who knew nothing about them, and 
who were unable to judge of their guilt or innocence. As women 
were tried by men only, it would be fair that men should be tried 
by women. She urged the men whom she was addressing to 
work for the new order, so that when their turn came, they should 
be tried by women. 

Mr. Justice Darling said that until within the last few minutes 
he had really thought that they were met merely for the purpose of 
diversion, and that the debate was merely an exercise indulged in 
by the members of the Hardwicke Society to which they had invited 
a few of the Judges to see how competent they were to defend 
any case that any judge might feel it his duty to lay before them; 
but he grieved to say the debate had taken quite a serious turn, 
and since Miss Smedley’s speech he felt it possible that the reason 
might form the immediate legislation. He did not think that the 
speech of Mr. Mortimer had convinced anybody of anything but 
this; but he was a most ingenious person who could make plausible 
the worst possible case. Reasoning by analogy Miss Smedley 
had apparently argued that because women were fit to be in the 
dock they were fit to be in the jury-box, and she argued that 
if woman was fit to be in the jury-box she was fit to be on the 
Bench. It did not necessarily follow that those who were fit to 
be in the dock were by that fact alone qualified to take an 
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important fact in the administration of justice. Even Miss 
Smedley had said that there was the argument that woman would 
be hard on woman. But what an awful thing that would be! 
One often heard ‘man’s inhumanity to man,’ complained of, 
but it would be terrible to solemnly decide that was not enough, 
but that they must take means to insure woman’s inhumanity 
to woman, and that thon women would really get their deserts 
and would have justice when they were judged more hardly than 
ever. Even if that were true, he would not vote for it. Even if 
they did get off too lightly—he did not say whether they did, he 
did not know—he would not alter it; among other reasons, because 
he thought there were things which were rather more important 
than absolute retributive justice. He thought it was worth while 
in the world to keep a little shelter. Miss Smedley would have 
none of it. Women never were chivalrous and never would be. 
They would not have gone rescuing distressed damsels. They 
would know as soon as they came into the jury-box, and they 
would say, ‘I am not going to give damages to that minx. Am I 
going to attend to the evidence? Nota bit of it! Let men with 
their slow intelligence listen to it; let them demand the logical 
treatment of the subject.’ They say they got at things by intui- 
tion. No proposal had been made that juries should consist en- 
tirely of women, the proposal was that there should be mixed 
juries. He did not know how that worked—it would be the same 
sort of mixture as oil and vinegar. While one part was working 
slowly by logic, the other would have arrived at a conclusion 
by intuition. They would not be troubled by the addresses of 
counsel, What was the use of having people to address yon on 
the evidence when you have arrived at a decision by intuition? 
How would women act ona jury on which the men could not come 
to a conclusion until four most tiresome speeches had been deli- 
vered and the whole thing resumed by what was called the sum- 
ming-up, and six of them had to wait before making up their 
minds until all this process had been gone through, while the other 
six would have arrived at a proper conclusion at the mere sight of 
the plaintiff or defendant. He had tried to look at the matter in 
a serious and practical spirit, and to show what would be the real 
working objections in every-day life, and he really believed that 
if the resolution were carried there would be an end of juries 
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altogether, necessarily an end of the King’s Bench Division, He 
did not say chaos would come, but what was worse would come, 
the whole administration of justice would be left to the Court 
of Chancery. 


Mr. J. B. Mathews said that a barrister’s arguments already 
had to be suited to the particular jary one who was addressing ; 
but what would bo the case when one had to consider a mixed jury? 
The arguments addressed to the male portion would be totally 
unsuited to the female part. No man could live long enough at 
the bar to understand what arguments he could address to a jury 
of women. 


Mr. Justice Kekewich, who opposed the motion, remarked 
that one woman on the jury would convince all the rest, and that 
unanimous verdicts would be the result of the proposed change, 
Women, however, were wanted at home. A few could be spared to 
be lady doctors or members of the Education Committee of the 
County Council, and so forth. But they could not be spared to be 
called again and again to serve upon juries. 


His Honour Judge Tindal Atkinson supported the motion. It 
was essential that a good juryman should have a good insight into 
character, and & woman had far better insight into character and 
was a far better judge of character than aman. They would have 
very rapid means of coming toa conclusion whether a witness was 
speaking the truth or not, There was, however, one objection, he 
thought it would lengthen trials very considerably because if ‘the 
ladies were attractive the counsel’s speeches would be much longer. 


Mr, Thomas Terrell, K. O., said that there would be such 
difference of opinion in a mixed jury that they would never come 
to a verdict at all. The women would form an opinion at sight, not 
considering the evidence in any way. They would either have to 
have all ladies or all gentlemen, or else to take the vote of the 
majority, or they would not get a verdict. 


Mr. Nolan and Mr. C, Terrell also spoke, and Mr. Mortimer 
replied. 


The motion was rejected by a large majority, the ladies in the 
hall taking part in the voting— The Law Journal). 


+ ate 
* * : 
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The slowness of Justice :—One of the causes which make- for 
the slowness of justice in the Law Courts,apart from the shortage of 
Judges in the King’s Bench Division, is (says the World) the deli- 
berate method of a few of our Judges. Noone would blame Mr. 
Justice Kennedy or Mr. Justice Walton for their extreme conscien- 
tiousness——they are painstaking to a degree; but perhaps Mr. 
Justice Walton adds to his patient care too little coufidence in his 
own considerable powers of judgment. He and others ought to take 
a leaf ont of the book of Lord Bowen, who is supposed to have 
divided his judicial career into three stages. ‘ When I first became 
a Judge’, he is credited with having said, ‘[ always felt sure that 
I was wrong. After some years I felt sure that I was right. Now 
I am sure that I don’t care a deen whether I am right or wrong. 
—(The Law Journal). 


* 

Life at the Bar—Mr. Justice Bigham has been explaining at 
Bradford how hard a life a successful advocate’s is. For twenty- 
seven years, it appears, he started work at four o’clock in the morn- 
jng,arrived at his chambers, arrived in the the Temple between 
half-past nine and ten o’clock and continued working until six 
o’clock. ‘Then when the work of the day was over’, Mr. Justice 
Bigham added, ‘ I found that play was necessary’. Not less 
remarkable than the power to endure such a day’s work is the 
capacity for play at the end of it. ‘ The worat of the Bar,’ Lord 
Bowen once said, ‘is that life goes so quick. You begin one mor- 
ning to read briefs ; you go on reading, with short intervals for 
refreshment, past Christmases, Easters, and Long Vacatious, just 
as you pass stations in a first-class express. Here you look up, 
and the time has come for the guard to begin to take the tickets’. 
Happily, there are some distinguished lawyers, like Mr. Justice 
Bigham, to whom the journey is both pleasanter and longer. (Zhe 
Law Jourual. 


+# 

The Rights of Dissontient Tiros Ti Jurymen were often 
subjected to the treatment that a dissentient juror received from 
Mr. Justice Ridley at the trial ot a libel action at Exeter last week 
the desire to avoid one of the most important of civic duties would 
certainly become more deep-rooted. ‘ How many are standing out P 
inquired the learned Judge when the foreman announced that the 
jury were not agreed and this improper question elicited the 

4 


332 THE WADEAS LAW JOURNAL, [vor xv. 


information that only one juror was standing ont. ‘Theon I thivk 
that gentleman ought to be ashamed of himself,’ was Mr. Justice 
RidJey’s observation as recorded in the Mid-Devon Times. ‘I have 
as honest an opinion as the eleven have, and I have a perfect right 
to my opinion,’ was the dissentient juror’s reply; whereupon the 
learned Judge, after several other observations no more regular or 
dignified, said, ‘I hope you have made enough a fool of yourself. 
Now you can go,’ dismissing him as though, jorsooth, he had com- 
mitted some contempt of court in refusing to surrender his 
opinion in deference to that of the judge and the eleven other jurors. 
Possibly the dissentient juror was wrong in his opinion, but that 
entirely does not justify Mr. Justice Ridley—who, by the way, 
has not infrequently expressed his disagreement with the unani- 
mous verdicts of juries—in adopting towards him an` attitude 
which was no more constitutional than it was courteous—(The Law 
Journal). 
xx 

Judicial Discretion as to costs :—W here costs are in the discre- 
tion of the Judge, it is well established that an order which he has 
made in the exercise of his discretion cannot be interfered with. 
The discretion is, however, a judicial discretion to be exercised on 
strict principles, and if there were no materials on which it could 
properly be exercised, the decision may be reversed. Thus a 
Judge has no right to punish a snccessful defendant by deprivation 
of his costs merely because he has set up a defence which is consi- 
“dered a shabby one, which is given him by statute. Nor is he enti- 
tled to deprives party of his costs because he insists on his full 
legal rights, and will not accept a suggestion for compromise. For 
instance, in The Civil Service Co-Operative Society v. The General 
Steam Navigation Company’ where Mr. Justice Bigham refused 
costs to the defendants, for whom he gave judgment, for no other 
reason that they would not leave the matter to him to say what, 
apart from the strict legal rights of the parties, should be done, 
the Court of Appeal promptly reversed the order. (Seo also the 
recont c se of King v. Gilliard®.) In The Lockhampton Quarries i 
Company v. Bullinger and Cheltenham Rural District Council 
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the Counvil were asserting four public rights of way over the 
plaintifs land They succeeded as to three, and failed as to 
the fourth, and Mr. Justice Swinfen Eady gave them costs on 
the issues on which they succeeded, but gave the plaintiff the 
general costs of the action on the ground that he had substantially 
succeeded, the fourth path being the most important as far as his 
land was concerned. In this case the Court of Appeal held, on 
the Council’s ‘appeal, that it was impossible to say that on the 
facts the Judge was not justified in exercising his discretion as 
he had done, and they declined to review his order.— (The Law 
Journal). 


* 
* * 


Justice Laudative.— 


He that only rules by fear 
dosth grievous wrong 


So sings Tennyson, and his words might well serveas 
a motto for the recently published book by H. F. Holbach 
of Brussel, on ‘Justico Landative.” Justice Penale— Justice bear- 
ing the sword, and notin vain, we know well, too well from the 
Llood-stained annals of our Criminal Code—but this other Justice, 
bestowing the garland on meritorious citizenship—Drait Laudatif 
an Remunerateur—this is new to us. And yet when we come to 
think of it, why should not the State praise as well as punish ? 
Encourage by rewards as well as deter by pains and pen- 
alties? Has not this side of matter been too much neglected? 
Is it not the more excellent way ? Cicero maintained that neither 
a State nor a family could claim to be rationally organised unless 
reward for good conduct were provided as well as penalties for 
bad conduct; and the French Assembly of 1790 passed a Law 
declaring that the State ought to recompense services rendered to 
the community; and also pay the price of sacrifices made for the 
common good. The idea that the whole duty of State is to protect 
life and property is fast becoming as obsolete as Feudalism. We 
recognise, as Aristotle and Plato long ago did, that a wider and 
a nobler sphere belongs to it—to make citizens. Not ró 24~but ròegīv 
is the end of Human Society, and all that tends to this end the 
Stato should reward. What does it do now? It bestows periodi- 
cally a certain number of titles and decorations; but these leave 
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untouched the mass of the population, for whom the State is 
Tepresented by the policoman and the “ beak.’ The reward of 
public merit, like so many other worthy objects, is left to private 
philanthropy—to Societies like the Royal Human Society, the 
Geographical Society, the Academies. Why should not the good 
citizen get his medal as well as the brave soldier? Why should 
not the old age pension be used to reinforce virtue—(The Law 
Journal). 
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LEGISLATION IN 1908. 


The Review of Legislation in the year 1908, compiled by 
the Society of Comparative Legislation and published in its 
Journal, Vol. VI (Part Il), is highly interesting to jurists and 
lawyers and indeed to everyone who takes an interest in the 
progress and administration of law. The review is prefaced 
by a short introduction written by Sir Courtenay Ibert. The 
compilation shows the directions in which the most important 
countries of the world are moving, the questions that occupied 
their attention during the year, and the ideals of life and conduct 
that are gradually gaining predominance in the world. On the whole 
one is rather surprised to see the almost practical unanimity with 
respect to these ideals existing in the countries whose Legislation 
the Society was able to get access to. At the same time we get 
glimpses of very different degrees of civilisation still extant 
in countries subject to the sway of the British nation or acknow- 
ledging its lead. 


The lowest mark of primitive barbarism is to be seey 
in South Nigeria. Money seems to be still very scarce in 
the protectorate; and exchange is still carried on by barter, One 
of the Native Courts Regulations provides that, in districts where 
it is not practicable to enforce payment of fines and fees in cash, 
it is lawful to accept ‘ Brass rods or manillas, tobacco, cloth or 
other trade goods, in no case however, gin in payment of such fees 
and fines.” The District Commissioner is to determine whether 
such payment in kind is to be admitted. Wherehe so allows, the 
President of the Native Court prescribes 4 scale on which the values 
are to be reckoned. By another regulation every house has to pay 
anannual tax of five yams to the chief of the village in consider- 
ation of his maintaining order and good government in the village. 
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The marriage law seems to be in the same primitive condition 
in South Nigeria. There are two kinds of marriages, those in 
which a big dowry is paid to the bride’s father or to the head of 
a house, and those in which a small dowry is paid to him ; in the 
latter case she continues to belong to her father’s house and her 
children also. If she dies, her body must be sent back to that houso 
for burial. In the former case, she becomes a member of the 
husband’s house and continues so even if she is divorced and marries 
again, in which case her children by the subsequent marriage are 
also members of that house. The law of adultery is not very strict, 
though it holds the scales more justly between the sexes than the 
law in more civilised countries. Each party is liable to a fine 
not exceeding £ 25 and the adulterer may have to pay damages 
to the injured husband. The same equality marks the law which 
entitles a husband unable to maintain himself to got an order from 
the Court compelling his wife to maintain him, if he proves that 
he is a good and faithful husband. Witchcraft and ordeals are 
still prevalent in this simple community. Witchcraft and the 
making and sale of charms are very severely puuished. The High 
Commissioner may prohibit the worship of any juju which may 
appear to him to involve or tend towards the commission of any 
crime or breach of the peace, and any person presiding over 
such worship is liable to fine and imprisonment. Trials by the 
ordeal of sasswood, esere-bean or other poison, boiling oil, fire, im- 
mersion in water or exposure to the attacks of crocodiles or other wild 
animals, or by any ordeal which is likely to result in the death of 
or bodily injury to any party to the proceeding is prohibited. 
Any house, grove or place in which ordeals are held or proscribed 
Jujus are invoked, may be ordered to be destroyed. 


Even civilised nations, however, are not free from the taint 
of barbarism when tempted by selfishness. ‘Racial exclusiveness 
strongly warks the conduct of the white races inhabiting the 
African colonies towards their dark brethren. Civilisation did 
not begin in Europe, nor did it attach itself to the white colour, 
but the whites now imagine themselves to be superior to the 
blacks and are determined to keep them in bondage. The hosti- 
lity towards a negro in America is not a whit abated by 
increasing proof that the negro is giving from day to day of his 
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capacity for. enlightenment. The white man regards the. world ag 
his own exclusive portion both in Natal and in British Columbia. 
Statutes were passed in the year under notice prohibiting the immi- 
gration of persons unable to write a European language. Such persons 
if found in the country are liable to arrest and imprisonment. In 
Natal every child of Indian immigrants is, on attaining in the case 
of males 16 years of age, and in the case of females 13 years, 
required either to go to India, or if they remain in Natal, to remain 
under indeutures or to take out year by year a pass or license. 


In Canada again the restriction of Chinese immigration is conti- 
nued by a fresh statute of the year. Every immigrant of Ohinese 
origin, irrespective of allegiance, is to pay a tax of 500 dollars at the 
port of entry. Illicit sexual intercourse between a white woman 
and any coloured person is made illegal by the law of Natal and 
Transvaal. It is refreshing to find a different spirit inspiring the 
legislature of Jamaica where an Indian immigrant on completing a 
continuous residence of 10 years may commute his right to a back 
passage for a grant of 10 acres of lund. In Trinidad and Tobago 
a law imposing export duties on a number of articles produced or 
manufactured in the colony makes the money so raised solely appli- 
cable in aid of immigration. 


Constitutional legislation was undertaken in a number of states, 
but in none more prominently than in Victoria. Sir C. Ibert 
suminarises the constitutional changes as follows :—'‘In 1903 Vic- 
toria gave herself a new Constitution Act which, in consequence ofa 
demand for retren-hment arising out of the transfer of services from 
the State to the Commonwealth, cut down the number of ministers 
and members and which presents several other interesting features, 
It adopts with modifications, the continental system of allowing a 
responsible minister of the Crown to appBar, and speak in the 
House to which he does not belong. It requires a respon- 
sible minister of the Crown to secure a seat in Parliament with- 
in three months on pain of loss of office. Ittakes public officers and 
Railway officers out of the territorial constituencies to which they 
would naturally belong and forms them into separate constituencies. 
It adapts a provision of the Commonwealth constitution by enabling 

the Legislative Council not to amend, but to. make suggestions for 
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amendment of; a Money Bill; and contains provisions, borrowed from 
the sariè source for settling disputes between the two Houses. As 
introduced, the measure provided for women’s suffrage, but this 
provision was dropped.” The desire for practical efficiency was 
shown by the State of New South Wales by reducing the number 
of the members of the Legislative Assembly from 125 to 90—a re- 
form not easily practicable in a self-governing country. The Cape 
‘Colony slightly increased the number of members in its Parliament 
to relieve certain electorates from the hardship of under-representa- 
tion. Im Western Australia a statute was passed providing for the elec- 
tion of senators for Western Australia to the Senate of the Com- 
monwealth. A remarkably novel provision is to the effect that 
in all cases when it is impracticable to communicate 
any writ, proclamation, or notice by post without occasioning 
undue delay, any telegraphic advice communicated in the ordi- 
nary course shall suffice. British Guiana made an advance in the 
law of the franchise by making the ownership of shares in a com- 
pany owning land in the Colony a qualification for a seat in the 
‘Coart of Policy (the Legislature) and for the exercise of the fran- 
chise, if the proportionate share of the shareholder in the land of 
the Company would have conferred the qualification, if he had 
been theindividnal owner of his proportionate share. Tasmania also 
‘shows the same liberal spirit by extending the right of voting 
for the Legislative Council and for the House of Assembly to 
“women ; but it does not make them eligible for election as members 
of either body. In the United States, Newhampshire rejected a 
proposal to permit women to hold office and to extend the right of 
suffrage to them. The same State checked the too rapid progress of 
‘radicalism by enacting that voters and office-holders should be 
able to read the State constitution in English and to write. It will 
be interesting to watch whether the extension of the franchise to 
women results merely in increasing the privileges of the married 
man or adds independent strength and vigour to the voting body. 
In North Dacota the franchise was extended to civilised Indians 
‘who had severed themselves from their tribal relations. The diffi- 
‘culty of inducing a democracy to give up nny, of its privileges is 
‘illustràted by the failure of a proposal in New Jersey that the 
“Governor with the consent of the Senate should appoint the Judges 
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of the Circuit Court and Court of Common Pleas, and the Vice- 
Chancellor. In soveral States, however, the terms for which the 
Jadges are elected have been materially increased, though there is 
no tendency to make the term a life one. Statutes regulating local 
self-government were also passed in several States, but are not 
marked by much novelty. In India the Central Provinces Munici- 
pal Act was passed during the year. Consolidation statutes were 
passed in Victoria, Bloemfontein and the Transvaal State. In 
Manritins,the municipal franchise was conferred on the managers of 
Joint Stock Companies which was extended in the following year 
to commercial partnerships in collective name, or in collective name 
and commandite. The Mauritius Law also introduced the principle of 
the personal liability of the Councillors. The auditors have powers 
of disallowing items of expenditure unauthorised by law and surchar- 
ging the same on persons who authorised the making of the payment. 
The Ontario Municipalities Law enables bye-laws to be passed pro- 
viding for the submission to a vote of the electors at any annual 
municipal election of any question not specifically authorised by 
law and as to the procedure on voting. In Europe one of the most 
important laws passed in Italy during the year related to Muniti- 
pal undertakings. Municipal bodies are authorised to undertake 
the establishment and the direct exercise of undertakings for 
the public service, especially those relating to drinking water, light- 
ing (public and private), tramways, telephones, dispensaries, BCA- 
vengering, funerals, grinding of corn and baking of bread, butcher’s 
work, baths and washhouses, night shelters, motive power (of 
water or of electricity) services of omnibuses and motor cars. The 
direct working management is distinct and separate from the 
Municipal Bourd and is represented by a skilled technical director 
‘who is responsible jointly with that body to a special commission of 
the administration. There was not any notable advance during the 
year in the law relating to companies and corporations. In France 
preference sh res were for the first time introduced and were 
allowed in all companies whether formed before or since the pass- 
ing of the law. In Victoria the number of shareholders in 
proprietary companies was increased from 25 to 40. A proprietary 
company is in fuct a trading partnership converted into a private 
company. The stringent provisions of the Companies Act of 1896 as 
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to the formation and management of ordinary cọmpanies:were not 
applicable to them. These companies proved a great success and 
hence the increase allowed in the number of members. 


Tagation—The limit below which incomes are not liable 
to tax in India was raised from Rs. 500 to Rs. 1,000. An Income 
Tax Act was exacted in Cape Colony during the year. A gradnated 
income-tax prevails in New Zealand. And the Government of 
India will do well to consider whether the principle of graduated 
taxation may not be applied to India also. Succession duty is a 
very legitimate source of taxation. It was introduced in the North 
West Territories of North America during the year; the tax is 
graduated to the amount of the property and varies according to 
the relationship of the persons who would succeed to the pro- 
perty. The tax varies from one and half per cent, to ten 
per cent, up to £2,500 and the excess above that amount is 
taxed at 5%. Probate daty is of the nature of a succession tax, 
especially where it is made sufficiently high. In Victoria the tax 
is graduated and rises from 2 to 10%. In France a Jaw which has 
had a very great effect on the transformation of Paris was passed 
during the year allowing the Municipal Counoil to impose a tax on 
unbuilt land. This had the immediate effect of reducing the 
number of gardens ; beautiful gardens have been replaced by five- 
story apartment houses. A duty has been imposed in India on ex- 
ports of tea, the proceeds of which are to beapplied towards meeting 
the cost of such measures as may be considered advisable for pro- 
moting the sale and increasing the consumption, in India and else- 
where, of Indian teas. 


Fconomscs and Industries :—Torning to the department of 
economics and industries, the legislation in Italy is worthy of notice. 
By the Societies or Collegia of Probi Viri a gold medal is given and 
some silver medals to be conferred every three years on those Colleges 
(societies) which more especially distinguish themselves in the 
settlement of the disputes entrusted to them. The daty on Agrumi 
(oranges, lemons, mandarins) was abolished, exemption was granted 
from almost all duties to companies whose objectis tradein such 
fruits. The Government also relinquished the Railway rates on such 
goods, and gave facilities at the docks for such fruits, Alcohol if 
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derived from wine and methylated and for nse only in industrial 
work was exempted from taxation. In Victoria a Court of Industrial 
Appeals was established for dealing either on an appeal or on 
reference by the minister with the determinations of the Special 
Boards for fixing a minimum wage which have been in existence 
since 1896. In Queensland an Act was passed imposing penalties 
upon employers, workmen, Or combinations of either taking pro- 
ceedings to defeat awards. In the United States the legislature 
has been busy with measures relating to the regulation of dis- 
putes betweon employers and employees. 


It is unnecessary to refer in detail to legislation relating to 
currency notes, Savings Banks, Banking and Insurance. 


In Sweden measures were passed with a view to supervise 
and control the working of Banking Companies. Penny Banks 
were introduced in Canada. A good many of the United States 
have been busy in passing laws for promoting the comforts and 
health of labourers employed in factories. Regulations of all 
kinds have been passed, such as forbidding the use of stained- 
glass windows, requiring seats for women, water closet, dressing- . 
rooms, and exhaust fans, &c., authorising the appointment of a 
mixed committee to decide disputes between employers and em- 
ployees, &c. 


Land.— With regard to land legislation, perhaps the most im- 
portant was in Ireland, where the Irish Land Act was passed with 
the intention of converting agricultural tenants into owners by pur- 
chase with money advanced by the State; every tenant of land not 
exceeding £5 in ratable value and any person who has been a 
tenant within 25 years before the passing of the Act has a locus- 
stands to apply for an advance of purchase money with a right to 
obtain it for judicially rented land and a probability of obtaining it 
for land not so rented. The advances are to be repaid by means of 
purchase annuities calculated at the rate of £3-5-0 for every £100 
advanced. The Actis soimportant that we must resist the tempta- 
tion to abstract its provisions here. 


In Bombay an Act was passed (IV of 1903) to establish public 
local records of rights and: interests in lands ; tlie record will con- 
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tain en entry of the‘names of owners, holders, mortgagees, land- 
lords and tenants, the nature and extent of their interest, the rent 
or revenue payable, etc. The Act is avowedly experimental. 
In New Zealand, the Legislature has authorised the reserva- 
tion of public lands: and the compulsory purchase of private 
lands which contain thermal springs or possess scenic or histo- 
ric interest. The Indian Legislature passed an Hncumbered 
Estates Act and an Alienation of Land Act during the year for 
Bundelkhand. The object of the first is to clear off the mortgage-. 
debts incurred by members of agricultural tribes, and that of the 
second Act is to guard against encumbrancesin future by placing 
restrictions on the selling and mortgaging of lands by members of 
agricultural tribes, A Court of Wards Act was passed in the Punjab 
consolidating the law on the subject. The Act empowers the Court 
to take possession of land snteralta, when the land-holder is of vici- 
ous habits or of bad character or wastefully extravagant and conse- 
quently unable to manage his property. 


In the North-West Territories of N. America an ordinance of 
the year makes the comprehensive provision that the right to the 
access and use of light, or any easement, right in gross or profit a 
prendre shall not be acquired by prescription. 


Justice :—Society is insisting more and more every day on the 
speedy administration of justice, justice delayed being taken to be 
justice denied, Montana, one of the United States of America, pro- 
vided daring the year for three Commissioners to sit as additional 
judges for 4 years, a procedure similar to the recent appointment 
of 8 temporary judges in the Punjab Ohief Court. 


In England the Poor Prisoner’s Act, chapter 38, provides for 
the appointment ofa solicitor and counsel for poor prisoners, 
where it appears that they should have legal aid in the 
preparation and conduct of the defence. A Prisons Act was 
passed in the Orange River Colony, one of the provisions of 
which seems to be of doubtful wisdom. The rule that con- 
victs should not be employed in working for officials or pri- 
vate persons is abolished ; and the Lieutenant-Governor in Coun- 
cil is given power to frame regulations to hire out prisoners to pub- 
lic bodies or private persons, Attention may be drawn also to a 
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statute of the North-West territories of N. America, providing that 
in cases of seduction the seduced woman may sue in her own name 
and that her father or mother may maintain such an action without 
proof of service. 


Marriage :—Statutes relating to marriage were passed in 
several States. In Mauritings an ordinance was introduced, but 
not carried, legalising marriage with a deceased husband’s 
brother (marriage with a deceased wife’s sister is already 
lawful there). In British Guiane, British Honduras, Granada, 
Gold Coast and India, Acts were passed to enable notices 
to be given of marriages to be celebrated abroad. The 
solemnisation of native marriages with christian rites was proe 
hibited in Natal. New Zealand legitimatised issue born out of 
wedlock by subsequent marriage, an exception to the case being, 
when at the time of the birth of tho child there was a lawful im- 
pediment to the marriage of the parents. The cases of a deceased 
wife’s sister and of a deceased husband’s brother are taken to be 
out of the category of such lawful impediments. 


The policy of protecting the weak even when they are blame- 
worthy induced New South Wales to amend the Billsof Sale Act, 
and to provide that no bill of sale made or given by either of a 
married couple, while living together, shall have any effect, so far 
as seizure is concerned, as to the household furniture actually in 
use by either of them, unless the bill at the time of execution is 
endorsed with the consent of the wife or husband of the maker 
or giver thereof. 


Sanitation and Morality :—The conception of the duty of Gov- 
ernment to protect the health of its subjects and to promote 
morality received strong recognition during the year. The 
Legislation on the subject covers a wide range in the United 
States of America including the reguletion and practice of 
medicine, the examination of trained nurses, the inspection of 
embalming establishments, the education of barbers in a 
knowledge and practice of sanitation and the prevention of the spread 
of epidemics, In North Carolina a child may not attend school 
when a member of his househol.i is ill with mumps or with iteh. In 
Minnesoia and in South Dakota, vaccination should not be enforced, 
In Egypt provision is made for the sanitation of mosques and 
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public baths. In New Zealand health officers are empowered to con- 
demn and pull down insanitary buildings. Dentists received 
special attention during the year. Several states In Australasia and 
elsewhere passed laws regulating the practice of dentistry. 


In Scotland working men’s clubs were brought under strict regu- 
lations to prevent the increase of drunkenness. Payment in liquor 
was prohibited in South Nigeria. A morphine regulation was passed 
in the Straits Settlements,whereby the unlicensed import of morphine 
and its preparations in a state suitable for injection, and the keeping 
or using of a place for its injection,the injection of morphine (except to 
oneself) and the furnishing of morphine except to a doctor or chemist 
or for export have all been penalised. In Natal,Orange River Colony 
and Transvaal, as well as elsewhere the keeping of brothels has 
been prohibited and made punishable. In Natal persons living on 
the earnings of prostitution are made liable to imprisonment. 


Infanta :—The increasing solicitnde for the due protection of 
children is manifested in several statutes passed during the year. In 
Sweden certain enactments were passed to provide more efficient 
control over the mode in which foster children are looked after ; 
and also to render it possible for the proper authority to iu- 
tervene in cases of neglect by removing the children from the home 
where they are boarded and placing them with other people. The 
functions of Overseers are entrusted to the muncipal or commu- 
ual bodies. The Royal Medical Council is enjoined to afford the 
necessary advice regarding the care of foster children. Another 
statute deals with the bringing up of depraved and morally neglect- 
ed children, and makes provision for their obtaining education in 
private homes or in refuge homes in the case of neglected children, 
and in reform schools where the children are of depraved character. 
The Straits Settlements made the taking of a pledge by a pawn- 
broker from a child under 16 years punishable with fine. In New 
South Wales the supplying of tobacco in any shape or form to 
children under 16 yearsis made punishable. In Ontario the Child- 
ren’s Protection Act was amended. It provides for the appointment 
of committees to take care of neglected and dependent children. 
No child under 14 charged with an offence isto be committed to 
jail pending trial. In Transvanl the law made provision during the 
year for the apprenticing to a useful trade or occupation of juvenile 


minalas. 
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Animals :—Legislation for the protection of animals also made 
progress during the year. In British Columbia an Act which Mr, E. 
Manson calls the Birds Charter was passed, making it unlawful to 
shoot, kill or capture any bird whatever or to take or destroy any 
nest, young, or egg of any bird. The only outlaws are crows, magpies. 
hawks, owls, woodpeckers and blue jays and birds which may 
be shot under the Game Protection Act. In Canada the use of rock- 
ets and explosive projectiles for killing fish or marine animals, 
with certain exceptions, is forbidden. Several other statutes were 
passed during the year for protecting particular animals, prevent- 
ing cruelty to them and for checking the spread of infections diš- 
eases amongst them. Antigua made the introduction of the mon- 
goose into Barbuda penal ; we do not know why. 


Wireless telegraphy :—Wireless telegraphy received particu- 
lar attention during the year in several of the Colonies in 
Australia and West Indies, the general trend of the Legislation 
being to makoa state monopoly of it and preventing the use of it 
without a license from Government. 


Holiday :—An enactment that would be welcomed by many a 
hard-working person was that passed in Ontario to the effect that 
whenever a holiday falls on a Sunday the following day is to be 
the legal holiday throughout the province, 


Education :—Education received considerable attention during 


the year, but the legislation on the subject presents hardly any 
thing noteworthy. í 


The above summary which refers only to the most re- 
markable features of the legislation in 1908 shows how considerable 
the total ontput of legislative activity was during the year. As 
Sir C. Ibert points ont, in the mechanism of modern States, the 
capital fact is the energy of the legislatures. The experience and 
experiments of each legislature cannot but be a source of wisdom 
and instruction to others, The study of comparative jurisprudence 
is gradually attracting increasing attention ; and it is of import- 
ance not only to the aspiring jurist but every practising Lawyer 
and Judge who is desirous of being thoroughly acquainted with 
his business. 
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NOTES OF INDIAN CASES. 


Sahadev Ravji v Shekh Papa Miya :—I.L.h., 29 B. 199.—A 
person wishing to purchase property may be bound to enqnire at 
the Registrars Office, whether that property has been subjected 
to obligations in favour of others ; but a debtor who owes money 
ona mortgage is not bouad to enquire on his own motion whether his 
creditor has parted with his right to receive the money or subject- 
ed it to any charge. Registration of a sub-mortgage therefore is not 
notice to the mortgagor of the sub-mortgage, even where registra- 
tion is regarded as notice, and he will be discharged by payment to 
the mortgagee in good faith witnout the knowledge of the sub- 


mortgage. 


In re Nirabai.—{. L. R., 29 B. 203:—The proviso to S. 24 of 
the Indian Stamp Act II ot 1899 enacts that “ where property 
subject to a mortgage is transferred to the mortgagee he shall be 
entitled to deduct from the duty payable on the transfer the amount 
of any duty already paid in respect of the mortgage. Chandavarkar 
Batty and Aston, JJ , hold that to bring a case within the proviso, 
the property transferred should be identical with that mortgaged. and 
should not merely form a portion thereof. But why so ? The proviso 
does not say, that the whole of the property subject to a mort- 
gage should be transferred to the mortgagee and does not even say 
that the property subject to a mortgage should be transferred so as 
to imply that the whole should be transferred. The principle of the 
section would clearly apply whether the whole or a portion of the 
mortgaged property is sold. The learned Judges say that if this 
were the intention the words wholly or in part used in the first 
paragraph of the section would have been inserted after the word 
“ transfer.” That expression is used in the first paragraph not with 
respect to the property transferred but with respect to the con- 
sideration for the transfer. If those words had been omitted the 
first parapraph would have applied only to cases where the sole 
consideration for the transfer was a debt due to the tranferee, 


Rudrappa v. Narsinga Rao.—I. L, R., 29 B. 213 :—The law 
is every day more and more opposed to a person taking the law 
into his own hands. A tenant is no doubt bound to give up pos- 
session of the property leased to him on the expiration of the 
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tenancy, but if he will not do so the landlord is not entitled to 
deprive him of possession by force, If he does so, the tenant could 
invoke the assistance of the Court to be put back into possession 
under S. 9 of the Specrfic Relief Act and it will avail the landlord 
nothing to say that his opponents had no longer the right to pos- 
session of the land, 


Vaghoji v. Camaji.—I.L.R., 29 B. 249 :— We would draw special 
attention to the learned judgment of Jenkins, O. J., in this case. The 
question was whether a suit for declaration of the plaintiff’s title to 
land situated outside the ordinary civil jurisdiction of the Bombay 
High Court was cognizable by that Court. His Lordship und 
Batchelor, J., heldthat such a suit was a suit for land and there- 
fore not cognizable by the High Court on the original side. The 
Chief Justice held that the principle in Penn v. Baltimore] and 
other cases of that kind was applicable only where as between the 
litigants some privity or relation was established on the ground ot 
contract, trust, or fraud but not to other cases, See Norris v. Cham- 
bres’; also Campanhia de Mocambique v. British South Africa Com- 
pany®. The latter case indeed goes very far, holding that 
even a suit for damuges for trespass to land situate abroad is not 
cognizable by the Court. Jenkins, C. J., further observed that the 
decisions on the meanjng of “ suit for land” as used in the Civil Pro- 
cedure Code bad no application to the case. 


Moosabhai v. Yakoob Bhai.—I.L.R., 29 B. 2@7:—A bold conten- 
tion was raised in this case that trusts are unknown to Mahomedan 
Law. It was of course overruled by the Court(Tyabj3,J.), The learned 
Judge observes that if any system of law encourages and recog- 
nises trusts, itis the Mahomedan law. A trust deed is simply a 
deed of gift executed by one manin favour of another through 
a third person. He therefore held that possession is as much necessary 
in the case of trusts under the Mahomedan law asin the case of 
gifts. He declined to hold that Khojas in cases of gifts are govern- 
ed by the Hindu law in the absence of any authority for such a 
positiou. We may point out with reference to this that in The 
Advocate-General v. Karmals‘ the parties admitted that with regard 
to wills the Hindu law applied to Khojas. The decision in the case 
affirms another proposition, viz., that one who wrongfully takes on 








1. 1 Vesey Senior, p. 443. ` 8, (1892)2 Q B. 968 at p. 406. 
2. 29 Beay. 246, 4. IL. É 29 B, 188, 
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himself the duties of a trustee is as much barred by S. 10 of the 
Limitation Actfrom setting up limitation asa lawful trustee 
would be. 

Walji Mathura Das v. Ebji Umersey.—1.L.R., 29 B. 285 :—If this 
decision of the Bombay High Court (which agrees with the Madras 
view) be correct that where there has been a reference to arbitration 
and the arbitrators make an awurd whichis impeached on the 
ground of misconduct on the part of the arbitrators, but the court, 
holding the objection not true, passes a decree in accordance with 
the award, there is no appeal against the decree, then we are in- 
clined to think that the law is not ina satisfactory condition. On the 
very ground that an award is invested with complete finality by 
the law, it would seem to be necessary to give parties every oppor- 
tunity of contesting the existence of an honest award. If an 
appeal lies as has been held to be the case when the existence of a 
legal award is questioned, why not alloty it when the question is as 
to the existence of an honest one. 

Sundarji Damji v. Dahibai—I.L.R., 29 B. 316:—According to 
the Mayuha School of Hindu law which applies to the Jains of 
Bombay, the widow is entitled and bound to get the funeral 
ceremonies performed when her husband has died divided from 
his co-parceners. Although a minor may have some one else as 
guardian of his property the widow is still the person entitled 
to draw from a receiver of the estate the monies necessary for tho 
funeral ceremonies. 

Ohatturbhuj v. Bennett.—I.L.R., 29 B. 828 :—Jenkina, C. J.and 
Batchelor, J., confirming an elaborate and learned judgment of 
Russell, J., hold that the technical English signification of fieture is 
not epplicable in India and thet in Indian law it must be something 
attached to the earth as defined in S 3 of the Transfer of Property 
Act, 

Harilal Bapuji v. Baimani—LL.R., 29 B. 351 :—Nothing can be 
done through a trust which cannot be done directly. Asa father has 
no right to exercise control over ancestral property after his death, 
so he cannot appoint a trustee to administer it during the minority 
of his son who succeeds to the whole property by survivorship. 
The Court leaves undecided the question whether a father could 
appoint a guardian to his son in such a case, See Soobah Pirthes 
Lal Jha v. Soobah Doorga Lal Jhal 


lL 7 W. B. 0. B73, 
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Musa Yakub v. Manilal.—I. L. R., 29 B. 368 :—-Tyabji, J., holds 
that the taking of extradition proceedings against a person at 
Bombay for the purpose of bringing him to trial for an offence at 
Rajkot is a material part of the cause of action for malicious prose- 
cution. Is it not a mere preliminary to the malicions prosecution ? 
Can it be said to be a part of it? 


Advocate General of Bombay v. Hormusji.—I.L.R., 29 B. 375:—- 
This case seems to us to be an instance of artificial dialectic reason- 
ing divorced from common sense. A deed of Indenture contained the 
words “ upon Trust and for the use of the said Trustees absolutely, 
to be expended and used by them for such charitable purposes as 
they might think fit.” According to the literal interpretation there 
could be no doubt that the words create a transfer for charitable pur- 
pose. “ To be expended and used” is clearly directory. Yet Russell,J., 
held that the last part was inconsistent with the first part and applied 
the recondite rule that if there be repugnancy the first in a deed 
and the last in a will should prevail,and held that no valid trust was 
therefore created. [t is satisfactory to note that the decision was 
reversed on appeal. The appeal court points out that the rule is 
not applicible when the supposed inconsistencies are in one and the 
game provision, but as a matter of fact there is no repugnancy in 
the case at all. The word absolutely merely signifies that tho trus- 
tees are to have the absolute power to use and expend for charitable 
purposes. 


Vithal Narayan v. Shriram Savant.—I. L.R , 29 B. 391 :—An 
assignee of a lease is bound to pay the rent due on the lease to the 
original lessor though the original lessee also continues to be liable 
on his covenant. A mortgagee of the lease as such is not liable 
to the lessor ; but if the mortgagee takes possession he will be liable 
to pay the rent. See S. 65 of the Transfer of Property Act which 
says that the mortgagor is liable for the rent, while the mcrtgagee 
is not in possession of the mortgaged property. 


Jitmand v. Ramchand.—L L. R., 29 B. 4’ 5 :—-Payment to the 
sheriff by a debtor on an attachment under a garnishee order is 
payment to the Court and not to the creditor who obtained the 
order and where the judgment-debtor becomes insolvent before 
payment to the creditor the official assignee becomes entitled to the 
money. 
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SUMMARY OF RECENT CASES. 


Lord Kinnaird v. Field [1905], 2 Ch. 306. 


Frivolous interlocutory applications—Order preventing them, form 
of. 


Tf a defendant makes many frivolous interlocutory applications 
in an action, he can be restrained from repeating such applications. 
‘The form of the order to be passed in such a case is pointed out. 


(Grepe v. Loan, 37 Ch. D. 168 applied). 


nee, 


Shepherd v. Harris [1905], 2 Ch. 8310, 


Trustess—Fraud of co-trustee acting as broker—Liabtlity— Trustee 
receiving commission from co-trustee, 


(1). Where a co-trustee is employed and paid as a broker 
under a clause in the will creating the trust, the trus- 
tee will come within the rule laid down in Speight v. 
Gaunt!, viz., that in investing trust funds a 
trustee may employ a broker and pay the purchase- 
money to the broker, if he follows the usual and 
regular course of business adopted by ordinary 
prudent men. 


(2). Tf, in such a case, he accepted @ share of commission from 
his co-trustee acting as broker, but has paid it to the 
trust fund before trial, he will not be liable on that 
ground for the loss caused by the fraud of the co- 
trastee committed in the trans..ction for which the 
commission was paid. 


(3). Nor is he liable for not having been present to accept 
the transfer of stock which the co-trustes was autho- 
rised to sell, even though this course is recommended 

by a note on the common form of the stock receipt 

issued by the bank and it would have led, the trustee 





Wi A GL 
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to discover the fraud of the co-trustee, because it is 
not the usual course of business for buyers to at- 
tend in person fo the transfer of stocks. 





Edmundson v. Render [1904], 3 Ch. 320. 
Injunction— Restraint of trade. 


An agreement that the defendant agreed not to do, within 
a certain district, work usually done by solicitors, is broken by his 
posting letters outside the prohibited area to persons inside, the 
instructions for the letters being given outside the area, because 
the acts are done at the places where the letters are received. 





In re Gudedalla—Lee v. Gudedalla’s Trustee. [1905], 2 Ch, 331. 


y 
Power of appointment, ewercise of —Subsequent bankruptcy—Right 
of trustees in bankruptcy and creditors subsequent to receiv- 
ing order— Retainer. 


H. G. who had a testamentary power of appointment over a 
fund executed the power in favour of E. L. and appointed him 
executor in 1892. A receiving order was made against H., G. in 
1900, and he was adjudicated a bankrupt. He died without get- 
ting a discharge. Held, that the appointed fund could not be 
divided among the creditors in the bankruptcy, that the creditors 
who had become so after the bankruptcy were the only creditors 
who had a right to share in the fund, and that it should be paid to 


E. L. as executor of H. G. for the benefit of the subsequent 
creditors. 


oe mene 


Lewis v. Green [1905], 2 Ch. 840. 
Order LIVA—Ortginating summons, 


Where questions both of fact and of construction are involved, 
and a decision upon the questions of construction would not, in 
whichever way they are decided, necessarily put an end to the liti- 
gation, an originating summons under Order LIVA, is not the 
proper mode of procedure, . 


ETE EEE * 
i ou a 


8 
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In re Chic, Limited [1905], 2 Ch. 845. 


Company— Winding-up — Absence of assetse—Order when made. 


A winding-up petition was presented by judgment-creditors. 
The debenture-holders of the company uppointed a receiver of the 
assets. He carried on the business and incurred further liabilities. 
The assets were more than covered by the debentures. Held, that 
though the petitioners could not show that there would be any 
surplus assets, or that they could get any advantage by a winding- 
up, è winding-up order could be passed if it was just and equit- 
able, such an order being the only way by which a company which 
is now merely nominis umbra can be got rid of. 





Wray v. Wray [1905], 2 Ch. 349. 
Sale—Misdescription of purchaser. 

Where William Wray and his sons were partners, while 
the business was carried on under the name of Wm. Wray, and 
a house was bought in the name of William Wray and paid for 
out of the partnership assets, held that the conveyence was to all 
the partners and that the legal estate passed to the fonr partners 
as joint tenants. 


Mangham v. Sharpe, 17 C. B. N. B. 448 followed. g 





Mears v. Western Canada Pulp and Paper Company, Limited 
[1905], 2 Ch. 858. 


Company—Allotment of shares—Minimum subscription—Appli- 
cation money should have been received in cash before allot- 
ment—Uncleared and dishonoured cheques. 


Where on the date of allotment of shares, the directors went to 
allotment on the minimum subscription fixed by the prospectus and 
allotted to the plaintiff the shares for which he had applied, but 
before allotment all the application money had not been got in cash, 
but cheques had been given which had not been cleared, held, that 
under S. 4 of the Companies Act, 1900, it is a condition precedent 
to a valid allotment that the whole of the application money should 
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have been paid to, and received by, the Company in cash, and that 
the allotment was irregular and voidable, and that the pene 
was entitled to an interim injunction. 

Glasgow Pavilion, Ld., v. Motherwell (1903), 6 F. 116 distin- 
guished. 





Lord Kinnaird «v. Field [1905], 2 Ch. 861. 
Practice—Counter claim for defamation—Trial by jury. 


Under Rule IL, Order XXXVI, a defendant who counter-claims 
is not a plaintiff, and is not entitled as of right to have the issues 
of fact raised in the counter-claim tried by a jury, though, the 
Court will generally be disposed to accede to an application to 
lave them so tried. 


Brown v. Haig [1905], 2 Ch. 879. 
Practive—Security for costs after judgment directing accounts. 


The Court has jurisdiction to order security for costs even 
after a judgment directing further proceedings to be taken before , 
the Jadggin chambers or an official referree. But the application 
must be by summons, ‘and not by notice under the summons for 
directions, the latter being limited to interlocutory applications 
before judgment. 

Tunnicliffe and Hampton, Limited v. West Leigh Colliery 
Oompany, Limited [1905], 2 Ch. 390. 


Damages—Substdence—Risk of future subsidence, 


‘Where, owing to past mining there is damage to surface 
property by subsidence, the owners of the surface are entitled 
to cost of repairs and for actual structural depreciation, but not 
for depreciation caused by risk of future subsidence, as that sub- 
sidence is not actionable till it occurs. 


Darley Main Colliery Co. v. Mitchell, 11 A. C. 127 applied, 


t 
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. Allen in re~Hargreaves v. Taylor [1905], 2 Ch. 400. 
Will—Charitable gift. 


Where a testator bequeathed money to trustees ‘ upon trust for 
such charitable, educational, or other institutions of the town of 
K and also for such other general purposes for the benefit of K 
as my trustees shall in their discretion think fit, and specified four 
institutions as those which should be carefully considered. 


Held, that the purposes were all limited to general or public 
purposes for the benefit of K and therefore it was a good charitable 
bequest. 

Though a trast for public purposes generally is void, yet a trust 
for public works or objects of public utility at a particular place is 
sufficiently certain, definite, and limited to be valid. 


In re Scholefield—Scholefield v. St. John Young In re—Smith 
v. 8t. John [1905], 2 Ch. 408. 


Wills Act, S. 27—Power of appotntment—Contlict of laws. 


The rule in S. 27, Wills Act, that a generel testamentary. power 
of appointment may be exercised by a general bequest not referring 
either to the property or to the power, does not apply to a foreign 
will not executed in accordance with the Wills Act, though valid 
according to the law of the testator’s domicil and admitted to pro- 
bate in England, unless there is an indication on the face of the 
will that it is to be construed according to English rules of con- 
struction. 


In re D Este’s Settlement Trusts [1903], 1 Ch. 198, followed. 


es e 


Hunts Settled Estates In re—Bulteel v. Lawdeshayne 
[1905], 2 Ch. 418, 


Setiled Land Act—45 & 46 Vic. C. 88, Se. 21,22, 58—~Tenant for 
life directing improper investment. 
A tenant for life directing the investment of capital money 
under the Settled Land Act is in the same position as an ordinary 
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trustee with a discretionary power of investment. The Court will 
restrain a tenant for life from directing an investment not suitable 
for the investment of trust funds. 


Bishop of Crediton v. Bishop of Exeter [1905], 2 Ch. 455. 


t 
Desd—Altetation after executton—Filling up blanks—Change of 
date. 


All parties other than the Bishop executed on 21st Uctober 
1899 a deed which had to be executed by the Bishop of Exeter 
to make it valid. Atthis time the date and the month were left 
blank, but the yoar 1899 was put down. The Bishop executed on 
4-1-1900. The blanks were filled in, and the year changed to 
1900. Held thatthe alterations had no effect on the validity of the 
deed. The rule in Pigot’s case, 11 Rep. 266 that any alteration by the 
obligee after execution invalidates a deed, must, since the deci- 
sion in L. R.3 Q. B. 573, be taken to apply only to material alter- 


ations, 


Mathews In re—Oates v. Mooney [1905], 2 Ch, 460. 


Practice-—-Compromise—Stay of proceedings striking out the name 
of co-plaintif. 


If the matter in difference has been compromised between the 
defendants and a plaintiff, they cannot apply to stay proceedings 
as between him and them, or have his name removed from the re- 
cord ; nor can he withdraw absolutely and have his-name struck 
out. The proper course, in osse of a difference between co-plaintifis 
is to order thatthe name of one of them should be struck out ag 
plaintiff and made a defendant. But such an order can only be 
made on ‘security being given for the defendant’s costs. 
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Kelsey In re—Wolley v. Kelsey ; Kelsey v. Kelsey 
[1905], 2 Ch. 465. 


Wsll—Legacy which directs legatee to bring into hotchpot an amount 
due to testator—Hrroneous rectal. 


(1). Where a will wrongly recites that a legatee owes a sum to 
the testator and directs him to bring it into hotchpot, 
it must be brought into hotchpot. 


(2). But if it merely directs the alleged advance or “so much 
thereof as shall remain unpaid” at the testator’s death 
or at the time of distribution to be brought into hotch- 
pot, the testator prima facite intends the amount 
actually due, and not the alleged advance less repay- 
mbnts, to be brought into hotchpot. 





Western Suburban and Notting Hill Permanent Benefit 
Building Society v. Rucklidge [1905], 2 Ch. 472 


Practico—Wrst for service out of jurtsdiction—Aubstituted service 
within jurisdiction. 


Wheres concurrent writ has been issued for service out of juris- 
diction, it is legal to make an order for substituted service by post 
to several addresses, some within and some withont the jurisdiction, 





Marvin Jn re—Crawter v. Marvin [1905], 2 Ch. 490. 


Eeecutor—Retatner, right of—Judgment against executor without 
plea of retainer—Bubsequent administration decree. 


` Where, prior fo the decree for administration of an insolvent 
estate, a simple contract creditor got a common law judgment de 
bonis testatoris for her debt against the executrix and the latter did 
not plead plene administravit or set up her right of retainer in the 
common law action, Held that the jadgment was conclusive that she 
had assets to satisfy it and should not retain against the judgment 
creditor in the administration action. 
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French v. Hourie [1905], 2 K. B. 580. 


Husband and wife—Judgment against wife for part of the price of 
goods supplied—Hlection not to sue husband for the balance. 


Where A sued a husband and wife living together for the price 
of goods supplied on the order of the wife, snd tho wife admitted 
her liability to the extent of £4, and thereupon A got a judgment 
against her for the £4, held that this, though it was part of one 
claim, did not amount to election not to proceed against the hus- 
band for the balance. 


De Beers Consolidated Mines, Limited v. Howe 
[1905], 2 K. B. 612. 


Foreign Corporution—Income tag. 


A foreign corporation may be resident in this country for the 
purposes of income tax. 


Grunnell v. Welch [1905], 2 K. B. 650. 
Landlord and Tenant—Trespass ab initio—Second distress for the 
same rent valid. 


Where a bailiff, employed to levy a distress for rent in arrear, 
illegally broke in the front door and seized furniture, but before 
selling left the house and did not try to get possession again on 
being refused admittance on return, held that such a distress 
was a trespass ab initio and was void as a distress, and that the 
landlord could lawfully distrain under a second warrant for the 
same rent. 
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Geisse v.-Taylor [1205], 2-K. B. 658. 


Garnishes order—Garnishee tssuing debentwre—Respective rights 
of garnsshor and debenture holder. 


Where after a garnishee order, the garnishee which was s limit- 
ed company, borrowed bonafide a sum of money from W. and 
issued a debenture to him, covering all their sssets and property 
to secure repayment of the loan, held that a receiver appointed 
by W was entitled to the goods in preference to the sheriff. The 
garnishee order did not give the garnishor any legal or equitable 
right to the goods in priority to the debenture-holder. 





Keet In re [1905], 2 K.B. 666. 


Bankruptcy—Adjudication not annulled unless there is cash pay- 
ment. 


A person adjudicated a bankrupt cannot have an annulment of 
the adjudication by merely getting an unconditional release from 
his creditors. To satisfy 5. 85 of the Bankruptcy Act, 1883, the 
‘ debts’ —including at least all the debts which have been actually 


and properly proved in the bankruptcy—must have been fully 
paid up in cash. 





Dunkley and son Jn re—Waller, Exparte [1905],2 K. B. 683. 


Bankruptcy—Chose in actton—Mortgage after commencement of 
bankruptcy, validity of. 


Where the debtors, after the presentation of-a bankruptcy 
petition but before the receiving order, assigned a sum of money 
payable to them to one of their creditors to secure a debt due by 
them to him, and he took the assignment bonafide and without 
notice of any act of bankruptcy committed by the debtors, Held 
that the assignment was protected by S. 49 of the Bankruptcy Act 
and was good as against the trustee in bankruptcy, 


see, 
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JOTTINGS AND CUTTINGS. 


Some gems of forensic eloguence:—T he following gems of foren- 
sic eloquence in France are from the Journal des Trebunauz: “ The 
defendant passed the night in this house every day of his life, gentle- 
men of the jury” cries inthe lawyer. Another in the heat of his 
eloquence, exclaims: “You ask our reason for this question ? What ? 
Yon have killed us, and we are not to have the right to ask you 
why ?” But the neatest of all is the suggestion of a contractor’s 
advocate to the plaintiff, a mason,who has fallen off a scaffolding and 
claims damages : You were no doubt heedless of where you went, 
because in the depths of your mind you were keeping time to the 
tune played by the passing military band.” (The Law Student's 
Halper.) 


The acquisition and reteniton of a Clentage.— When your 
Dean invited me to address you upon the topic of “The Acqui- 
sition and Retention of a Clientage,” I admitted to him in 
writing that I knew nothing concerning the acquisition of clients, 
as those I have had during the past thirty-three years simply 
came to me, or were sent by friends or by other clients. F do not 
now recall, that I ever acquired one myself; but I do remember that 
one gentleman rode with me onan Illinois Central train several 
times each week for about five years, and finally inquired in what 
business I was engaged | l 


4 matter admitted does not usually require proof, bat another 
instance may be mentioned. My better half, who has lived with 
mo over thirty years, and in Chicago,was stopped upon the street, on 
her way to my office, by a woman who inquired whether she knew 
a reliable lawyer in Chicago, and she promptly replied that she 
knew several, and immediately glanced at signs on opposite office 
windows, and said: “There is Mr. Blank’s office. I am acquainted 
with him, and he is areliable lawyer.” When she entered my office 
the familiar cases of books recalled to her the fact that her hus- 
band was engaged in the practice of law. It was not deemed advi- 
sable to inquire whether she deemed him reliable. 


The subject as framed might include a consideration of the 
means sometimes employed in Chicago for the acquisition of clients, 
4 
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by advertising in newspaper, by employing agents to hover about 
police stations to learn promptly of accidents by which personal 
injuries are sustained, to follow the injured to hospitals—called 
ambulancee chasing—and to secure the execution of contracts 
for the institution and prosecution of suits for the recovery 
of damages upon contingent fees—by contracts made with 
physicians and surgeons whereby they become agents for attorneys 
in snch cases as well as valuable witnesses in relation to the nature 
and extent of the injuries sustained by the patient and client, and 
also the practice of investigating suits brought each day, obtaining 
the names and addresses of defendants, writing to thera and tender- 
ing services, Many clients are obtained in the manner indicated, 
but all such means are regarded as grossly unprofessional, and are 
mentioned only to be avoided. 


What the subject really involves is consideration of the proper 
and professional means by which clients may be acquired, and 
then how may be retained; and it may be safely predicted that the 
proper course pursued to acquire clients will, at the same time, 
greatly aid in retaining them. 


Clients are all haman beings. Some manage what are some- 
times called soulless corporation. But we deal with men and wo- 
men, and therefore the first essential is acquaintance, and that 
should be constantly extended. This acquaintance with people may 
properly be acquired by membership in clubs, college fraternities, 
churches, bar associations, political organizations, local orzanizations 
for civic improvement, and by taking an active part in all effective 
movements for better local government and administration—in brief 
by becoming an earnest and active American citizen in the broad- 
est sense, & champion of good government and honest administra- 
tion, and not a selfish hunter for clients and fees, One must first 
become a good citizen before he becomes a good lawyer worthy of 
clientage ; for upon the bar must the people rely for good and con- 
stitutional legislation, and for proper adminstration of the law. 


By correspondence or otherwise, keep up your acquaintance 
with your early schoo] and college mates whether or not they were 
your personal friends, and inform them of your location and voca- 
tion. 
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Culisvate assiduously u retentive memory of fuces and names, 
so that, when you again meet æ» person to whom you have once 
been introduced, you will promptly recognize him and address him 
by name, The acquisition of this power is of supreme importance. 
and it is so rare that it will give you an inestimable advantage, 
The one so addressed regards it as a personal compliment, and also 
as evidence of your strength of mind, and your personal interest 
in him as an individual man among multitudes. It will also create 
in him an interest in you. No one accomplishment in my opinion, 
will contribute so largely to your success in extending acquaint- 
ance, and in acquisition of clients, 


Perhaps you may be best aided by some suggestions as to the 
scope and range of the profession in the affairs of life and 
your duties toward clients. The law has ever been classed as one 
of the learned professions and in that connection the mind at once 
includes scientists, physicians, linguists, and clergymen, and we 
readily mark the ordinary boundaries of the life of each class,but one 
is bold who will attempt to define, or even conceive of the range & 
conscientious lawyer must take during his prefessional life. Asto- 
nishing, but, I believe irue, is the proposition that there is nothing 
in the arts, trades and sciences, or that relates to human character, 
action or affairs that a lawyer can afford not to know. It may be 
stated that there is nothing of good or of evil that he can 
K “srd not to know, as, knowing the evil, he is better 
vrepared for combat. In the ordinary corse of a long 

‘practice, a lawyer is practically sure of being able to use, in 
some way, all the knowledge he has ever acquired, and above all 
others the profession and practice of law calls for universal know. 
ledge. The minister prepares his sermon in the quiet and seclusion 
of his study, delivers it to a congregation of those who listen only 
and cannot question any theories or propositions advanced; the 
physician pesses his life in chambers and hospitals, ministering to 
the sick and dying, as best he may; and the scientist usually con- 
fines his effortsin narrow, though important, fields of human activity. 
Who would have the temerity to fix the bounds of the work of a 
lawyer? He is frequently required to avail himself of the know- 
ledge of the physician, the surgeon aid the scientist, and apply 
that knowledge to the affairs of his clients, In one case he must 
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have an extensive knowledge of the human anatomy and the nerve 
system, 'in another of the effects of certain medicines, in another of 
the operation of machinery, 12 others of architecture, the construc- 
tive steps in building construction, of the customs of trade, of 
means of transportation and sources of supply. As the representa- 
tive of a manufacturing company, he should become as familiar 
with its resources, its methods and conrse of business, asthe man- 
aper—become, in fact, as assistant manager. 


A lawyer’s vocation is not onein which kid gloves, a monocle 
and twirling cane are appropriate indicia, but is rather one in which 
he has acquired or should acquire, as much as possible of the prac- 
tical knowledge each particular client has in relation to the business 
in which he is engaged. Expel the idea that to be professional 
you must indicate ignorance of mechanics, or of matters generally 
known by mechanical workers; instead, endeavor to learn all 
each client knows about his own business; and then learn 
more than he knows, and aid him by your superior knowledge. A 
Yankee lawyer-who cannot successfully use mechanical tools has 
lost an important part of his birthright. When you are retained 
in a case for a mechanic’s lien, become familiar with the plans, 
Specifications and contract, with the meaning of all the technical 
terms used, the orderly course of construction, the tines for the no- 
cessary delivery of materials—in brief, become a builder, and in 
every case, as nearly as possible, acquirea thorough, practical 
knowledge of the mattters involved; and always remember that 
the evidence is the most important part of a record. The proper 
drawing out and presentation of the evidence require this practi- 
cal knowledge. 


An illustrative instance may be given: Upon my arrival in 
Chicaga in the fall of 1869, I became a clerk of a firm of wealthy 
lawyers, one of whom was building several houses. A painting 
contractor brought in & bill for about $1,500 for extra work and 
material involved ina change of specifications from graining to 
white polish finish of certain rooms. I heard discussions, and later, 
the unwilling decision to pay the bill, and I then informed my 
employer that I had some practical knowledge of the matter, and 
obtained the contract, specifications and bill, and made an estimate 
of work and material required by the contract, step by step, and 
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and then in like manner for the work actually done and materials 
used. A few days afterward the contractor again called and was 
sent into my room, when I went over the work again, obtaining 
his assent at each step, at both arrived at the inevitable conclusion 
that the work done was worth about §250 less than the work spe- 
cified in the contract, snd that he had been overpaid that amount, 
In the event of a suit, a successful cross-examination would have 
required the practical knowledge used in making that settlement, 
You may safely follow the example of the venerable, white-haired 
judge who now ranks all others in this state in length of service, 
in his wide practical, as well as technical knowledge, and his habits, 
of observation. Whenever he sees a machine or an article new 
to him he will stop, investigate and learn all about its use and 
construction, and it has rarely happened that he has been obliged 
to ask explanations by a mechanical or other expert witness. 


Your clients are entitled to demand of you through prepara- 
tion. For the trial of a cause this involves a most careful exami- 
nation into the facts as they will probably be established by evi- 
dence, then the statute, if any, applying to the particular facts, 
and, lastly, of the common law and decisions of the courts in 
similar cases. ‘This order of procedure in making preliminary ia- 
vestigations is deliberately stated. The ascertainment of facts 
and the legal means of establishing those facts is of primary 
and controlling importance, as only to ascertained facts is the 
law applied. Here the interests of the client and the attor- 
ney’s duty toward the court require most careful and extensive 
investigation and briefing of wuthorities, that all the law upon the 
particular point involved may be presented to the court. 


Your clients are entitled to the application of all your time, your 
best thought, and the exercise of all your powers. The law is a jea- 
lous mistress, and clients are jealous masters, and rightfully. “By 
this statement a large field of action is covered, It involves the 
fact that you cannot succesfully carry on the practice of law and 
at the same time have your mind employed in business or specu- 
lative schemes for making money. When the mind is held to the 
affairs of clients entrusted to you, new points and views unfold to 
you in a starting manner, inall your wakeful hours, and under 
unaccountable circumstances. Flashes of light seem to break in 
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upon sensitized films of the mind, to clearly ro record and fix your 
newest thought, and to print them for filing in the cabinet of 
memory. When you drop the client’s burdens which you have 
assumed, enter the field of money-making, and invest your savings 
in speculative enterprises you rob your clients of your thought and 
time which belong to them,and may continue on that course until 
you rob them of their money. Flight from the country and the sui- 
cide’s grave are the natural resulis of departure from your clear 
duties. Over the door of every temple of justice should be carved 
the motto: “ Abandon hope of wealth, all ye who enter here.” 


To the statement that clients are entitled to the exercise of all 
your powers, it may be added that they are entstled to have those 
powers maintained at thesr highest point of efficiency. The practice 
of law in many respects resembles the life of a commanding soldier. 
Tt is a life of continual contest and preparation for contest It 
demands that the body be keptin the most vigorous condition to 
endure the nervous strain of work through many days, and late 
- into successive nights. The boundaries between days and nights, 
week-days und Sunday must at times be lost in the all-absorbing 
contests There are many battles of Liaoyang in the practice 
of law in which endurance is tested to its limits. In these con- 
tests, dissipated weaklings drop by the wayside, and the tireless 
succeed in command. To perform his full duty toward his 
clients, the lawyer must keep his body in perfect condition by 
proper physical exercise and good personal habits. An addled 
brain and a weak stomach, resulting from a night of debauch, 
brand him as a traitor to his clients, as surely as a self-inflicted dis- 
abling wound by the soldier during battle marks him a traitor to 
his country. To maintain the best physical and mental condition 
it is necessary to avoid other bars and to confine yourself to ap- 
pearance before the bars of the courts, At the present time there 
is no difficulty in Chicago in distinguishing one from the other— 
though up to a few years‘ago, when masses congregated before the 
bars of our courts with hats in hand and lighted cigars between 
their fingers, a mistake might easily have been made. 


That your clients may have your best service you must so 
manage your private affairs as to be fres from any anaiety and 
care. This requires that you avoid indebtedness, live within your 
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income, and save something each year. They are also entitled to 
prompt service performed in a business lèke way. Upon the receipt 
of money for them, immediately terminate the trust arising from 
that situation by making delivery to the owner, together with your 
bill. 


With every client have a definite agreement as to your rate 
of compensation for services and render frequent statements. Frequent 
settlements make long friends. An ideal course of practice would 
eliminate the subject of compensation ; yet few men of wealth have 
the energy required to carry on a successful practice. The work is 
done by those who must require compensation,and alequate compen- 
sation isthe danger point—a rock on which there are many wrecks. 
More than fifty per cent of the complaints made to a committee of 
the Chicago Bar Association, charging unprofessional conduct, 
have their base in contentions relating to the value of the services 
rendered. By definite agreement you will avoid this danger, and . 
will be free to devote all your thought to the work of your clients, 
and to consider only their interest. 


When possible, it is important to have frequent consultations 
with your clients, and to keep them fully informed of the work are 
doing, of what you regard as the pivotal point in a case,and of the 
results of your investigation of the law. In that way they will 
learn the nature of the service you perform, the care and thought 
you bestow, the preparation you must make before the first gun is 
fired in the opening battle. Clients so informed are not likely to 
contest charges. They remain your friends, and advertise your 
merits, Ninety-five out of every hundred disputes as to adequate 
compensation arise out of an inadequate conception of the labour 
performed and the time necessarily consumed. In some cases it is 
necessary to insist that your client shall join in your daily work 
and share in the responsibility. I recall one of that kind in which 
an officer of a corporation was my attendant in the taking of a 
large number of depositions, in every preliminary proceeding in 
Court, and during the entire hearing in Court. He also studied 
with intelligent care the lengthy brief and argument prepared, and 
knew the necessity for, and the nature of the work done each day. 
Through him my final bill was promptly paid, and I was then pre- 
sented with a cheok for a handsome bonus. 
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Another suggestion is that you rely upon hard and continuous 
work, and not on oratory. The intelligence of American citizens 
has reached a stage of development where they can calmly consider 
the facts and the law applicable to those facts, and cannot be 
swayed by finely rounded periods. They take such displays as 
Fourth of July pyrotechnics, and are simply entertained. The 
legal career of this oratorical display-lawyer is not unlike that of 
the rocket. He rises rapidly with great noise and display, then 
explodes and disappears. There is no calling in life im which 
“good horse sense” is in better demand and in which modesty is 
more appropriate. 


If the law can be regarded as an exact science, the practice 
and application of law cannot be regarded as productive of certain 
result. We know definitely the law applicable to a particular state 
of facts when the highest Court of appeal has affirmed a judgment 
or decree, and has denied a petition for rehearing. 


Duties to your clients and to the Court require that you be 
diligent and exact—diligent in your search for authorities and exact 
in your statement to the Court of what they contain; and here we 
meet the most severe test to which a lawer is subjected. The judge 
is presumed to know thelew. Asa fact, ve know that he cannot 
know all the law applicable to all of the cases heard by him, and a 
most important part of ourduty to our clients and the court is to 
gather and present to the court the authoriries on which we rely. 
There are times when these duties seem to conflict, you have examin- 
ed the decisions apparently both for and against the legal theory 
for which you contend, and it develops upon argument that your 
adversary has ben negligent and is ill-prepared. Toyour know- 
ledge there are decisions which he should presont, but of which 
he is not informed. You may argue, in your own mind, that you 
were employed to ascertain the law on your side of the case, and 
that it was the duty of your adversary to learn and present the 
conflicting authorities, and that by doing what he should have 
done you are helping your adversary to the injury of your own 
client. Youthen, onthe contrary, reflect on your duty to the 
court to aid the court in ascertaining the law. Yet itis buta 
seeming conflict of duties. Your clear duty, both to your client 
and the court, is to present to the court the apparently conflicting 


PART XI. ] THE MADRAS LAW JOURNAL, 887 


decisions, that all may be considered and a correct decision reached. 
A litigant is entitled only to what the law allows, and your high- 
est duty is to earnestly aid in the administration of the law as it 
exists. Another test comes when you have found @ section ina 
clerk-made text-book which states the law exactly as you want it 
to be, and states it with all the confidence of inexperience and 
ignorance. Caution has led you to examine with care the cases 
cited, and you have ascertained that they do not sustain the 
text. Can you properly present that section to the court as 
established law, and leave it to your adversary to demonstrate 
that it is not sustained? There can be but one answer to this 
question. Your clear duty is to call the attention of the court 
to the section, state that you have carefully examined the cita- 
tions, and that, in your opinion, they do not sustain the section in 
the broad and comprehensive langnage used: This recalls a per- 
sonal experience of ancient date, when the present law of corpora- 
tions was in comparative infancy. The bill was based upon a 
judgment against a corporation and it was sought to charge stock- 
holders with unpaid, subscriptions for stock, and to charge pur- 
chasers with amounts unpaid upon their stock. A large number of 
solicitors represented the various defendants, many of them, proba- 
bly, without adequate compensation. As usual,one took the lead upon 
argument before the master, and presented @ section froma text- 
book then recently constructed according to plans and specifica- 
tions, which so stated the law as to make a complete defense, In 
reply, an analysis of each of the dozen or more cases cited was 
made, and it appeared that no one of them sustained the text and 
many of them announced an opposite conclusion. Eternal dili- 
gence is the price of snccess. 


It is equally important thatin your statements to the court, 
ag well as in all other matters, you be exact, and that you state all 
that is necessary to be known, Judges soon learn upon whom they 
can safely rely for comprehensive and accurate statement of the 
facts involved in decided cases, and of the language used in opi- 
nions, Never argue a view, construction or application of law, 
which you do not believe to be sound. You are before the bar not 
only as the representative.of your olient, but also to aid the court 
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in arriving at a just conclusion in: pursuance of law, and the judge 
appreciates far better than your client the results of your industry. 
Repeated demonstrations of such service will Jead him to mention 
you in favorable terms, and you may look-in vain for better in- 
fluences, After a few years of practice before a particular judge, 
he can-take your measare in diligence, acouracy of statement, 
honesty and- fairness better than all your clients and friends; and 
if yon have not acquired his good epunee it should be a matter for 
profound introspection. 


Remember at all times-that. interests of clients, and not your 
own, are the matters to be considered, and when your investigation 
has resulted in grave doubts of the merits of a case or defense, 
advise, and even urge, a compromise on a reasonable basis, 


The limitless range of your work will involve the considera- 
tion of cnpleasant domestic relations, and place you in a position 
where the happiness or misery of many lives will depend upon 
your wise and unselfish action. Years of observation of court pro- 
ceedings will tend to lead you to the conclusion that there is nar- 
row application for the injunction: “Whom God hath joined 
together, let no man put asunder.” As only the unhappy ones 
consult you, the tendency of your study of domestic life is more 
likely to lead you to the conclusion that marriage is a purely civil 
contract, to be continued so long as it seems desirable, and for 
which the contracting parties only are responsible. Here your legal 
acquirements are of little avail. Yourclient first needs you in 
your capacity as his, or her, best friend. The first and controlling 
thought must be how you can bring about harmony between them, 
and enable them to live outa happy married life. All your know- 
ledge-of human nature, of the trying times in married life, and of 
the unhappiness arising from the destruction of homes, should be 
applied with your utmost skill. No good lawyer ever derived sat- 
isfaction in reflecting upon divorces he has secured—nor a greater 
joy than in thinking of families continuing to live happily by means 
of his interposition, 


You have also some affirmative duties devolving upon yon, 
After a few years of practice you will haye Jearned- mach of human 
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nature, of covetousness, of clever schemes to defraud, of ‘which 
ordinary clients have no conception. The position of the true 
lawyer makes him, in a large sense, the guardian of the estates of 
his clients, and makes it his duty to warn them of danger of loss 
which they do not suspect but he oan clearly foresee. In fact, 
many need to be protected against themselves in their desire 
to add rapidly to their possessions by purchasing mining, oil 
and other stocks promising large dividends. A practicing attor- 
ney in a large city learns more ina few months of the precon- 
ceived fraudulent character of corporations organized for the 
purpose of selling stocks than the average client learns in a 
lifetime. In fact, the organizers frequently seek the profesion- 
al aid of attorneys of good standing to give an appearance 
of respectability to their business, and in the course of time you 
will have opportunity to decline to serve in rendering such aid. 


A most important feature of your professional lives will be 
your relations to feliow members of the bar. Jn those relntions 
modesty is appropriate, perfect confidence is generally merited, 
and hearty good will and brotherhood should be, and generally 
is, the rule of conduct. Let your conduct be such that your 
word isas good as your bond with unquestioned security, Make 
stipulations in writing, to avoid misunderstanding. When made 
by parol, take care that they àre understood; and then faith 
fully perform. It is believed there is no other class of people 
in the world in which such implicit confidence is mutually bestow- 
ed by parol agreements. It is hardly neocssary to observe that 
a lawyer should at all times and places be a gentleman in the best 
sense of the world. Clients are best served by gentle, manly con- 
duct, even in heated contests, and courts are bestaided. Let the 
general verdict upon you be “A gentleman and a good lawyer.” 


It is practically certain that in any particular instance a good 
lawyer will gradually develop a special aptitude for, and interest 
in, some particular line of practice as the trial of jury cases, or the 
presentation or defense of chancery cases, between which there is:a 
difference so wide as to frequently produce a perceptible effect 
upon moral character. It is one of the many glorious features of 
a lawyer's life that he may. not only pursue a branch of practice in 
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which he finds special delight, but that such practice naturally 

omes to him as an indirect result of special efforts. To the people 
it may Well be said of lawyers: By their works sball ye know 
them. To you who are about to start in practice it may be said : 
By your work shall you become known, 


The subject assigned for this evening was: The Acquisition 
and Retention of Clientage. 


The practice of law isa vocation which demands the highest 
possible degree of confidence on the partof clients in the diligence, 
skill, learning, vigilance, devotion, honesty and unselfishness of 
their attorneys.It is a vocation in which that confidence is worthily 
bestowed. I would, therefore, say: Acquire clients by meriting 
and gaining that confidence from each one with whom you have 
dealings. Retain them by so conducting yourselves as to con- 
tinue to merit that cofidence.—( The Law Students’ Helper). 


A Tilt of Wits :—In connection with lawyers trying to confuse 
experts in the witness box in murder trials, 4 case is recalled where 
the lawyer looked quixzically at the doctor and said. 


“ Doctors sometimes make mistakes, don’t they ?” 


“ The same as lawyers,” was the reply. 


“ But doctors’ mistakes are buried six feet under ground,” said 
the lawyer. 


“Yes said the doctor, “and lawyer's mistakes sometimes 
swing six feet in the air.” 


The Organization of an imperial Council :—This was the 
subject of an address by Sir Frederick Pollock before the Coun- 
ty of York Law Association at Osgoode Hall on the 2nd 
October, The speaker, who just two years ago addressed a similar 
audience in the same place, on “The Common Lew and the found- 
ation of Justice” (see 28 C. L. T., p. 892) was introduced by Mr. 
Hamilton Cassels, K.C., president of the association. 


The following excellent report of the lecture is from the columns 
of the Toronto “Mail and Empire:”— 

For the past three or more years, said Sir Frederick, in opening, 
@ number of public men in London had been discussing from the 
coń mercial, legal, political, and other veiw points, some practiable 
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line on which the working business of the Empire might be 
improved. Sir Frederick compared the Empire to a large company 
which was paying a good dividends and doing an extensive busi- 
ness, bat whose directors should keep abreast of the times end 
seize pew ideas. Inthe management of a world-wide business, 
there must be some central office. No one knew where the centre 
of the Empire would be 50 years hence, but at present it was the 
British Isles, around which clustered the unique partnership of 
mother Country, sovereign States, and Crown colonies, which made 
up the Empire. 


Until recent years, Sir Frederick pointed out, British States- 
men of both parties believed that the manifest destiny of tho colo- 
nies was to drop like ripe fruit from the parent tree and become 
separate nations. Mistaken as this idea was, it was no more at 
fault than public opinion on the unification of Germany and of 
Italy, and the reunion of the Northern and Southern States, all of 
which were declared impossible before their accomplishment, just 
as the views of extreme Socialists were to-day regarded as outside 
the range of practical politics. 


Only a very small school still existed whose members held the 
opinion that the colonies might become independent and still avoid 
the problems which confront independent powers. If Canada or 
Australia decided on independence the Mother Country would not 
try to prevent it by force of arms or even shew much anger, public 
opinion in Great Britain being agreed that the self-governing 
States must be left to decideon their own destiny. But Canada 
or any other colony, on becoming independent would have to de- 
cide whether an army and navy were to be maintained for defensive 
purposes. If Canada was not prepared to pay for defence, it 
would bein the position of relying uponthe Monroe Doctrine, 
which would not bean attitude conducive to the self-respect of 
Canadians. Neither could the new independent States depend upon 
a defensive alliance with Great Britain for the British taxpayer 
would not be disposed to come to the assistance of States which 
had deliberately severed their relations with the Mother Country 
There were also signs that the citizens of certain sections of Cana- 
da would not view with favour any proposal to expend large sums 
for defensive purposes. | 
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One proposal for the consolidation of the Empire was that of 
personal union between its various members. The objection to 
this was thatthe King would have to assume a great deal of per- 
sonal power, a condition which would not be welcomed, Personal 
union of the countries had never been successful, cases in point be- 
ing the personal unions between England and Scotland, England 
and Hanover, England and Ireland; and to-day Sweden and Nor- 
way. Personal union between nations divided by thousands of 
miles of sea was an absurdity, and it would be better to advocate 
total separation and unqualified independence. 


Sir Frederick did not think that a new Imperial Constitution 
would be welcomed by either the Mother Country, or the colonies, 
the latter perferring to retain complete antonomy in internal affairs 
Lhe inception of an imperial Parliament could only be brought 
about by great national calamity. The creation of life peers from 
among colonial statesmen would not give adequate representation 
in the House of Lords,for such men would seen lose touch with their 
own people. 

There remained us the most practical solution of the problem 
the organization of a Council of the Empire. It should be adeve- 
lopment of the conferences of Prime Ministers held in London, and 
which have largely failed because of insufficient preparation before 
hand, lack of knowledgeas to the subjects to be discussed, and the 
fact that no definite action could be taken between tbe conferences 
Tho ‘Prime Ministers of the self-governing colonies would be ex- 
officio members of the Council. In their absence, the colonial 
Goverments could delegate their High Commissioners or other offi- 
cials to represent them. The exact composition of the Counsil 
could be left to the King’s advisers and the respective Governments 
interested. l 

The existence of such a Council would give a means of free and 
continuous consideration of matters which at present cannot be pro” 
perly discussed. While a full meeting at frequent intervals would 
be impossible, the cable and the post could be utilized for the ex- 
change of views. Theiight hand of the Empire would then know 
what its left hand was doing. 

A permanent secretary would have to be maintained,but other- 
wise the clerical expenses would be small. . An Imperial Intelli- 
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gence Department should also be established for the purpose of 
collecting and supplying all needed information. 


Among the many important matters with which an Imperial 
Council could deal, said Sir Frederick, were the copy-right laws, 
now in a scandalous state, the uniformity of laws within the 
Empire, merchant sbipping, cables and postage. In conclusion, 
Sir Frederick quoted, from a speech by Premier Deakin, of 
Australia, in which the latter supported in toto the scheme which 
Sir Frederickhad ontlined.—(The Canadian Law Times). 


Oficials and Burmese proverb—We love Mr. Rubinstein’s 
Burmese proverb, that officials areone of the five great enemies of 
tmankind,—(Law Notes). 


* 
*+ + 


Peace with Japan :—Benjamin Franklin once said that there 
never was a good war or a bad peace. Certainly such of the nations 
of men as stand outside the immediate influences of the Russo- 
Japanese war cannot find anything bad in the Peace of Portsmouth, 
which has just been concluded. True the press of the two countries 
directly involved are busily demonstrating the injustice, one way 
or the other, of the terms agreed upon; busthatis to be ex- 
pected; even the stvicism and reticence of the Japanese char- 
acter not being proof against the tendency to become petulant 
under the nervous strain of ending a great war. That Japan 
has won in the Oonference as well as on field and flood is clear 
to the thoughtful observer. Russia has conceded Japan’s 
preponderant influence in Korea. Manchuria is to be governed 
by China according to the pledges made by Russia in 1902, and 
the “open door” policy for the country is to be maintained, 
Russia transfers to Japan Port Arthur, Dalny, and the Blonde 
and Elliott islands contiguous to the Liao Tung peninsula, ‘The 
southern branch of the Manchurian railway from Port Arthur 
to within ten miles from Harbin is to be under the control of 
the Japanese; and fishermen of that nation are to have the right 
to fish in the waters of the Russian littoral from Vladivostok to 
Behring Strait. Japan is to have a moiety of Saghalien island. In 
view of these facts, how can it be said that Russian diplomacy 
has undone the effect of the reverses of the war? The railway 
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and fishery concessions are clearly in the nature of iudemnity ; 
and in view of the Russian vaporing about national dignity 
being involved in the cession of territory, what about Saghalien ? 
—Canada Law Journal. 
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INTERMEDIATE LANDHOLDERS AND THE MADRAS 
RENT RECOVERY ACT. 


We propose to consider the applicability of the provisions of 
the Madras Rent Recovery Act to persons who are a sort of middle- 
men between Zemindars, Shrotriemdars, Jaghiredars, &c., and the 
cultivating tenants. If a Zemindar, Shrotriemdar or Jaghiredar 
creates an undertenure, the undertenure-holder, whether styled 
Inamdar or Mokhasadar, is a landholder within the meaning of the 
first class of landholders in S. 1. -Is he also a tenant within the 
meaning of §. 1 of the same Act? The Inamdar or Mokhasadar or 
other person ina similar position, by whatever name he may be called, 
may be regarded as a sabordinate holder. Is hea ‘tenant’ of the 
superior holder within the meaning of the Act ? According to the Act 
“the term ‘tenant’ shall, for the purpose of this Act, include all 
persons who are bound to pay rent toa landholder.” If a Zamin- 
dar or Jaghiredar assigns some portion of his estate to a junior 
member in satisfaction of the latter’sclaim for maintenance, and 
no rent is reserved, the junior member is not a ‘tenant’ of the 
Zemindar &c., within the meaning of the Rent Act, whether the 
estabe given as a maintenance grant is held absolutely by the 
junior member, or for his life. Where a portion of the Zemindary or 
Jaghire is given absolutely for the maintenance of a junior member 
and the latter undertakes to pay to the Zemindar &c., the propor- 
tionate peishcush due upon the estate so granted, the junior 
member is still not a ‘ tenant’ within the meaning of the Act, as the 
amount paid by him is not rent due to the Zemindar but the peish- 
cush due by the Zemindar. 





Greater difficulty arises in the case of Inamdars and Mokha- 
sadars, who are not cultivating tenants but who are intermediate 
landlords subject to the payment of a fixed Kattnbadi or quit-rent 


. 
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to a superior holder, the Zemindar, Jaghiredar or Shrotriemdar or 
Inamdar. If the inamdar liable to pay Kattubadi &o., to a superior 
holder holds the inam under a right derived from the superior 
holder, the Zemindar &c., the former if under a liability to pay 
Kattabadi or quit-rent may properly be regarded as a tenant of the 
Zemindar, &c. If, however, the inam is older than the Zemindary 
and the inamdar does not claim to hold by any right derived from 
the Zemindar, it is difficult to say that he is a tenant of the Zemin- 
dar especially in view of the fact that the better and trae theory is 
that the Zemindar was only a farmer and nota proprietor of land 
and that his position was misunderstood by the authorities at the 
time of the passing of Madras Regulation XX VII of 1802. The 
payment of the Kattubadi or quit-rent should then be regarded as 
payment of the proportionate peishcush due upon the inam. Of 
course in one sense every person holding property is only a tenant. 
The absolute ownership of a private person in land is not admitted 
even in England according to Foa. If this be true in England 
how much nearer the truth that view would be when the 
theory now, advanced by the Government is that sll property 
belongs to Government and persons can claim to hold it only 
from such Government. Hut it is not in this sense that the 
term ‘tenant’ is here used. According to Foa', <“ when- 
ever a person, whether the owner of the freehold or not, being 
possessed of an interest in real property, grants to another, for 
an annual or other periodical consideration, an estate or interest 
less than freehold and less than he himself possesses therein; the 
relationship which is created is (as the terms are usually understood) 
that of landlord and tenant.” Again, according to Stroud’s 
Judicial Dictionary, “a tenant isa person who holds of another ; 
he does not necessarily occupy.” Whether the Inamdar is a 
tenant within the meaning of the above passages is also besides vur 
present question, That question is whether he is a “ tenant” within 
the meaning of the Madras Rent Recovery Act. According to the 
Actas already said “the term ‘ tenant’ shall for the purpose of this 
Act include all persons who are bound to pay rent to a landholder.”’ 
Now “rent” according to Strond’s Judicial Dictionary is “ the 
sum certain, in gross, which # tenant pays his landlord for the 
right of occupying the demised premises.” However rent is not 


lL Fos’s Landlord and Tenant p. 1. 
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necessarily paid in money; it may be paid in kind. The definition 
as given in Wharton’s Law Lexicon is, therefore, more accurate. 
“ Rent is a certain profit issuing yearly out of lands and tenements 
corporeals ; it may be regarded as of a two-fold nature; first, as 
something issuing out of the land, as a compensation for the 
possession during the term; and secondly, as au acknowledgment 
made by the tenant to the lord of his fealty or tenure.” This 
is also similar to the definition given in Blackstone. 


The definition of the term tenant in the Act has been the 
subject of judicial interpretation before their Lordships of the 
Judicial Committee in Ramasami v. The Collector of Madura}. 
According to this decision a distinction has to be drawn between 
tenants who are cultivating the land and other tenants, and there 
is a dictum to the effect that the Act includes both classes of 
tenants. “The whole Act may not be confined to that class (4. e., 
tenants who are cultivating the land)?” So far as itis said that 
the whole Act may not be confined to the class of agricultural 
tenants, the remarks of the Judicial Committee may not 
be necessary for the decision. We shall have to discuss this 
question later on, but assuming for the present that the Act may 
be Applicable to both classes of tenants, the question arises, what 
remedies are open under the Act to a superior landholder as 
against intermediate landholders who are not cultivating tenants. 


For this purpose we may say the Act speaks of seven classes of 
proceedings :— 

(1) Hxchange of pattas and machilikas (Ss, 8-12) ; 

(2) ejectment by a landlord on the tenant’s default to execute 
a muchilika (B. 10), or for non-payment of rent (8. 41) ; 

(3) reinstatement by tenant for wrongful ejectment (S. 12) ; 
(4) distraint by landlord for arrears of rent of tenant’s crop 
or moveable property (S. 14) ; 

(5) setting aside by tenant of such distraint as illegal or 
wrongful (8. 18) ; 


... (6) sale by landholder of defaulter’s interest for default by 
tenant to pay arrears of rent (S. 38) ; and 





1. (1879), L. R. 6 L A. 169: 8. C, I D. B, 2 M. 67, 
_ 2 (1879),.L. R.6 I. A. at p. 173, 
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(7) suit under S. 40, to set aside notice of sale issued by land- 
lord under S. 39. 


Before we proceed to consider the conditions under which 
the proceedings above referred to may be exercised it is necessary 
to havea short resume of the history of the earlier legislation on 
rent law. ` 


The earliest legislation upon the subject is Madras Regulation 
XXVIII of 1802. This Regulation refers to ‘‘ Proprietors of land ” 
and “Farmers of land holding farms immediately from Government.” 
At that time the position of affairs was this: The Zemindary sys- 
tem and the Permanent settlement were introduced in Bengal. This 
system was sought to be introduced in Madras. It was regarded with 
high favor by the then Government. A list of the districts in which 
the permanent settlement was introduced together with the dates of 
such introduction is given in the Fifth Report (Volume II, p. 122), 
After giving this list the report states: ‘It thus appears that 
Zemindary settlements in perpetuity have hitherto been established 
in but a small proportion of the Company’s territories on the coast, 
compared with the whole extent of them; and that the provinces 
of Salem, Kristnaghery (including the Baramahl) and Dindigul ac- 
quired in 1792 and the Southern and Western Polliems furnish the 
only instances of that arrangement having been hitherto resorted 
to in the modern possessions.” This was due to the idea that 
public assessments on lands should not be irrevocably fixed before 
every practicable information should have been acquired of their 
real resources. In the Havelly Jands in the Carnatic and the 
Ceded Districts the ryotwari settlements were introduced. At the 
same time, however, there were instances in many districts where 
the revenue of the lands were farmed out to individuals on tempo- 
rary leases, or where the revenue or rent of a whole village or villages 
was collected from the leading inhabitants who were responsible for 
the revenue of the village or villages and these leading men had to 
adjust their rights with the other holders of land in the village or 
villages among themselves. ‘ 


The collection of revenue not being loose, and the British Gov- 
ernment insisting upon the punctual payment of the assessment in 
atrict accordance with the stipulation, andthe old dodges or ex- 
uses for putting offpayment nob proving of any avail befora a race 
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essentially shrewd and businesslike in whom the sovereignty had 
become vested, those liable to pay had, in their turn, to be strict in 
their collections from the tenant or other actual cultivators of the 
land. Regulation XXVII of 1802 was, therefore, passed to enable 
land-holders to recover their dues summarily. With this object the 
Regulation gave the landholders and farmers four remedies :—(1) 
distraint of the property of the defaulter and his surety ; (2) arrest of 
defanlter and his surety by application to the Judge of the Zillah 
Court or the native Commissioner under certain circumstances ; (8) 
attachment of the farm or tenure and management until liquida- 
tion of arrears ; and (4) sale of other tenures of the defaulters by 
application to the Court/of Adawlat. It must be noted that the 
Regulation was applicable to proprietors of-lands, farmers of land 
revenue from Government aud under-farmers from proprietors. The 
remedies given by the Regulation could be exercised by the land- 
holders against their under-farmers: The distraint could be made 
without previous notice to any Court of Justice or to any public 
officer, No adequate safeguards were imposed by the Regulation 
for the land-lord not abusing his right excepting a vague 
provision that the land-lord should pay a penalty for attaching and 
selling property (penalty equal to the value of property sold) where 
it might be made to appear upon trial that no arrear was due. 
Even before this Regulation the ryots were complaining of the illegal 
exactions of the land-holders or farmers of revenue and of the 
wrongs suffered by the tenants at the hands of the landholders. 
These grievances were considerably multiplied when the farmers or 
collectors of revenue found that they could no longer delay or de- 
fraud the payment of their dues after the advent of the British 
Sovereignty and began to be more exacting than ever over the 
cultivators or ryots. Regulation XXVIII of 1802 which armed the 
landholders with enormous powers only added to the list of the 


grievances. 


The first safeguard that was imposed for the benefit of the 
tenant was the enactment of Regulation XXX of 1802. This Regu- 
lation insisted that proprietors and farmers of land shonld enter 
into engagements (styled pattas and muchilikes) with the imhabi- 
tants and cultivators of land. It was open to underfarmers and 
cultivators of land to demand of proprietors or farmers, pattas for 
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land they might ocoupy. It is essential to see to what classes of 
tenants this Regulation applies. . ' 


S. 2 of the Regulation which imposes a duty on proprietors and 
farmers of land to enter into agreements speaks of the “inhabitants 
and cultivators of land’ as the persons with whom such engage- 
ments should be made. The section apparently refera only 
to cultivating tenants. S. 4, cl. iv, states that the patta should 
contain the extent of land which “the under-tenant, under-farmer 
or ryo? may engage to cultivate and the rate of the culti- 
vator’s share. This section must also be properly said to be appli- 
cable only toa cultivating tenant, although the use ofthe term 
“under-farmer” may seem to suggest otherwise. S. 8 of the Regula- 
tion refers to the corresponding right of the tenant to demand a 
patta and although the sectian spouks of “ under-farmers and. 
cultivators of land” as being the persons entitled to demand pattas, 
the nature of the right cannot be different from that of the corres- 
ponding obligation and as the landlord is bound to tender a patta 
only to a cultivating tenant, only the latter can be entitled to demand 
a patta. Besides the use of the expression “for the description of 
land they may respectively occupy” in this section will seem to 
suggest that the above construction is correct. S. 10, however, seems 
to suggest a contrary construction. The section says where under- 
farmers or ryots may refuse to exchange mutual engagements in 
writing with proprietors or farmers of land defining the terms on 
which such under-farmers or ryots are to hold their lands and may 
persist in such refusal * * * such proprietors or farmers 
* * * shall have power to grant the lands *-*'* to other persons. 
But as the engagements referred to are the pattas and muchilikas 
already referred to and as the section refers to “patta” the 
refusal of the tender of which will entitle the landholder on defanit 
of execution of a muchilika within a month after such refusal to 
grant the lands to others, the section must be construed in the same 
way as the previous sections, S. 14 refers to receipts to be granted 
to “under-tenants, under-farmers and ryots” for all payments of 
rent. 


Regulation V of 1822 which is the next Regulation that de- 
mands consideration, further safeguards the rights of the tenant. 
5. 8, CL i of this Regulation enacts that no property attached under 
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Regulation XXVIII of 1802 for arrears of rent can be sold unless 
pattas shall have been granted or tendered and refused “ nor until 
previous notice shall have been given to the Collector of the District 
and leave shall have been obtained from him for the sale.” So 
that if pattas and muchilikas have been exchanged, no sanction from 
the Collector of the District for sale of the attached property would 
be necessary. Brt if pattas and muchilikas have not been exchang- 
ed, sale may be still made when sanction is obtained for such sale. 
According to S. 4 after distraint immediate notice of such distraint 
must be given to the Collector by the landholder and a penalty is 
provided for not giving such notice. The effect of Ss. 3 and 4 is 
that where pattas and riuchilikas have been exchanged, notice to 
the Collector of the attachment is sufficient ; but if such pattas and 
muchilikas have not been exchanged or cannot be exchanged, notice 
to the Collector is not sufficient. The attached property cannot be 
sold except upon sanction from the Collector. 


With respect to ejectment the Regulation provides in S. 8 that 
tho lands shall not be granted to others until the proprietors or 
farmers shall have applied to the Collector and obtained his leave 
for that purpose. Ifthe rate fixed in the patta is more than the 
faisal rate prescribed, then the landholder will be prohibited from _ 
ejecting the tenant. 


Suits in the Zillah Court for arrears of rent or revenne will be 
dismissed under S. 9, if no patta has been granted unless 
the patta is tendered but refused, or unless the parties 
have agreed to dispense with pattas and muchilikas. 
Regulation [ of 1826 enabled farmers of revenue from 
Government to proceed against their sub-renters for the recovery 
of arrears of rent in the same manner in which landlords have 
power to proceed for the recovery of arrears due to them from under- 
farmers or ryots, and provided that the regulations in force for the 
protection of ryots against illegal demand, undue exactions, unlawful 
distraint or sale, &c., shall equally be applicable to the protection of 
sub-renters. 


We may here briefly state the result of the previous dis- 
cussion with relation to the earlier legislation. 
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(1) That Madras Regulation XXVIII of 1802 applied to 
proprietors of lands, farmers of land-revenue from Government and- 
under-farmers from proprietors. 


(2) That landholders might exercise against their under-far- 
mers the remedies given by the said Regulation and similar rights 
were given by Madras Regulation I of 1826 to farmers of revenue 
from Government as against their sub-renters. 


(3) That the remedies open to a landholdsr under the said 
Regulation XXVIII of 1802 were.— 


(a) distraint of the property of the defaulter and his 
surety ; 


(b) arrest of the defaulter and his surety ; 


(c) attachment of the farm or undertenure and manage- 
ment of the same until liquidation of arrears ; 


(d) sale by application to the Court.of Adalat of other 
tenure of the defaulter. 


(4) That the provision in Madras Regulation XXX of 1802 
by which the landholders were required to exchange pattas and 
` muchilikas apparently applied only to landholders and the inhabi- 
tants and cultivators of land and would not, therefore, entitle 
landholders to exchange pattas and muchilikas with their tenants 
who were not inhabitants and cultivators of land, ¢.¢., who were 
only under-farmers not being agricultural tenants. 


(5) That no sale of property attached under Regulstion 
XXVIII of 1802 could take place unless pattas and muchilikas 
were exchanged and unless notice were given to the Collector 
and his sanction obtained for such sale. If no pattas and muchi- 
likas were or could be exchanged, sale might tauke place with the 
sanction of the Collector (Regulation, V of 1822, Ss. 3 and 4). 


Such having been the state of the law, Act VIII of 1865 was 
passed apparently for the protection both of the ryot and of the 
landlord. Weshall here revert to the consideration of the remedies 
which the Act gives to a landholder and the conditions under 
which they may be exercised. 
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l. The first remedy’ that we have already referred to is that of 
exchange of patta and muchilika. BS, 8 of the Act refers to Zemin- 
dars, Jaghiredars, Shrotriemdars, Inamdars and persons farming 
lands from the above persons, or farming the land revenue under 
Government. These are the landholders referred to in the first part 
ofS. 1 of the Madras Rent Recovery Act. Under S. 3 these land- 
holders are required to enter into written engagements with their 
tenants. In Ramasawmi v. The Collector of Madura', the Privy 
Council observed that S. 3 was not intended to apply to all cases 
of persons holding under others but only to a particular class of 
landlords and tenants, and was confined to the relation of tenants 
cultivating the land and their tmmedtaie landlords. This 
decision was passed in 1879, and it took eighteen years before 
this decision could be regularly followed and before the law could 
settle down, After some conflict of decisions it was held by a Full 
Bench in Lakshminarayana Pantulu v. Venkatarayanam* that 
Mokhasa Inamdars who held lands in a Zemindari and paid Kattu- 
badi annually to the Zemindar and who were not cultivating ten- 
ants were not bound to accept a patia from the Zemindar. The exact 
point decided by the Full Bench in this case is directly covered by 
the decision in Rama v. Venkatachalam®. There the renter of the 
Merangi Zemindari to whom the right to collect the Kattubadi on 
Inam lands and road-cess payable to Government was delegated, 
sued to compel the Inamdars to accept pattas and execute muchi- 
likas for the amount due. The contention of the Inamdars was that 
they were not liable to accept pattas from and exchange muchilikas 
with the renter as they were not cultivating tenants, and that the 
special delegation to collect Kattubadi, &c., did not constitute the 
relationship of landlord and tenant under S. 3 between the renter 
and the Inamdars. Referring to the Privy Council case in Rama- 
sami v. The Collector of Madura‘ the High Court observed? : “In 
that case the contention was that a favourable lease granted by a 
former Zemindar of Ramnad to his creditor for & period of 40 
years wasa patta as defined by S. 3 of Act VIII of 1865, and, 
therefore, not a subject of compulsory registration under Act XX 
of 1866. In overruling this contention the Judicial Committee 

1. (1879) L. B. 6 I. A. 171 at pp. 178, 175: 8,0. I. L. B2 M. 67, 
2, (1897) I. L. B., 2l M. 116, 
3, (1886) I. L. B., 8 M. 576. 
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observed that S. 3 contained a description and not a definition, that 
it seemed to be confined to the relation of tenants who are culti- 
vating the land and their immediate landlords, and that Ss. 3, 4 
and 9 were framed upon the assumption that there was an existing 
relation which would warrant the application by either party for a 
written patta.” With reference to a contention that the remarks of 
the Privy Council were mere obster dicta, the High Court observed : 
“ A reference tothe facts of the case in which those remarks were 
made shows that they were necessary for the disposal of the con- 
tention before the Judicial Committee.” This was apparently not 
regarded to settle the law and hence the reference to the Full 
Bench in 1897 in Lakshminarayana Pantulu v. Venkatrayanam'. In 
this case a distinction is drawn between exchange of pattas and 
muchilikas and other remedies opentothe landlord. Exchange 
of pattas and muchilikas is only admissible in the case of cultivat- 
ing tenants and their immediate landlords. But other remedies | 
according to this case may stand upona different footing. No 
such distinction was apparently perceived at or about the time of the 
decision in Rama v. Venkatachelam?. If it was, there was no neces- 
sity in the later case either to dissent from the above decision or to 
explain it away in any other manner. In Suryanayan v. Appa Rou’, 
where the question was whethera Zemindar was entitled to distrain 
the property of an Inamdar for arrearsof Kattubadi, the case of 
Rama v. Venkatachalam‘ was distinguished upon the ground that 
there the renter claimed to collect what was payable to Govern- 
ment (and not what was payable to himself), Anyhow, it is now 
well settled that S. 3 of the Rent Recovery Act does not apply to 
the case of Inamdars and others who are not cultivating tenants. 


II, As regards the second proceeding above referred to, a land- 
lord may eject his tenant under the Act for default in not execut- 
ing a muchilka (S. 10) or for non-payment of rent (8. 41). It will 
follow from the foregoing remarks that a tenant who is not 
an agricultural tenant cannot be ejected under 8.10, There is no 
obligation upon such a tenant to execute a muchilika, and there- 
fore he cannot be ejected for not doing an act which he is not 





1, (1897) I. L. R., 21 M. 116. 3. (1892) I. L. R., 16 M. 40 at p. 42. 
2, (1886) I. L. R., 8 M. 576. 4, (1892) I. L. B., 8 M. 576. 
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bound to do under the law. There can be no exchange of pattas 
and muchilikas as between tenants who are not agricultural tenants 
and their immediate landlords. As there can be no default for not 
doing a thiog which the tenant is not compellable to do, the land- 
lord will not be entitled to eject the tenant from his tenancy. 8.10 
only applies to the case of tenants who are agricaltural tenants (¢.¢., 
ryots as they are more popularly called) and their immediate land- 
lords. 


As regards the right of a Jandlord to eject a tenant under S. 41 
of the Rent RecoveryAct for non-payment of rent, greater difficulty 
arises. But the language of the section shews that it upplies only 
to persons who are cultivating tenants or ryots in occupation of 
the land. “The expression taking possession of the premises” 
apparently does not apply to a person who is occupying the position 
of Melwaramdar. Persons who farm the revenue from Zemindars, 
Jaghiredars and Shortriemdars or Inamdzrs subject to the obliga- 
tion of paying quit rent to the Zemindars, &., are ordinarily only 
entitled to the Melwaram jast as much as the Zamiudar and Jag- 
hiredar and are liable at the most to pay to the latter a portion, ont 
of such melwaram. Of course, if the Inamdar is a person who is 
also the owner of the Kudiwaram, he is then a cultivating tenant and 
in occupation of the land and then 8.41 may apply. Farther, the 
interest of Inamdars and other subordinate tenure-holders is ordi- 
narily saleable and hence S. 41 will not generally apply -to their 
cages. 


III. But if a landlord specified in 8.3 wrongfully ejects a 
tenant who is not a cultivating tenant, the latter may well seek for 
restoration under the summary procedure recognised by the Act. lhis 
brings us to the third proceeding referred to above. S. 12 of the 
Rent Recovery Act says that a landholder specified in S: 8 is not 
entitled to eject tenants from their lands except by a decree of a 
Civil Court or under the provisions of S. 10 or S, 41. If a tenant 
to whom the provisions of Ñ. 10 or S. 41 do not apply is wrong- 
fully ejected by a proceeding taken by the landlord under the Act, 
as the landlord has ejected wrongfully under color of the Act, he 
ceannotbe heard to say that the tenant cannot invoke that protec- 
tion which the Act affords for rectifying the illegal procedure of 
the landlord. As the landlord himself invoked the Act and obtain- 
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ed an order against the tenant, the latter will be entitled to the bene- 
fit of the Act and may seek to set aside the order by adopting the 
courses open toa tenant under the Act. S. 12 provides that 
tenants wrongfully ejected under 8s. 10 and 41 may bring sum- 
mary suits before the Collector for reinstatement with damages. 
This is in addition to the remedy open to the tenant by way of 
appeal to the District Court under S. 75 from the judgment 
directing ejectment under 8. 10 and by way of appeal to the Collector 
under S. 48 from a warrant issued under S. 41. Where a landlord 
sets in motion the procedure laid down by the Act and gets an 
order in his favor and the tenant seeks to set aside such order 
by adopting the remedies laid ‘down in the Act for that purpose, 
the landlord cannot be heard to say that as he isnot a landlord with- 
in the meaning of the Act and the order obtained by him onght net 
to have been granted under the Act, the tenant cannot adopt the pro- 
cedure laid down in the Act for setting aside the order but must bring 
a suit under the ordinary law for setting things right. This principle 
is nothing new. It has been acted upon in other cases. For 
instance, it has been held? that where a District Judge purporting 
to act under the Civil Procedure Code in a proceeding under the 
Guardian and Wards Act appoints a Receiver although no receiver 
can be appointed under the said Act, and an order appointing a 
Receiver is not, therefore, one of the orders made appealable under 
the said Act, still an appeal will lie under S 688, C. P. C., 
from an order appointing a receiver under Ñ. 508, which is the 
section applied by the Judge though erroneously. In fact, the 
ground of complaintin sucha caseis that the Judge has erred in 
erroneously acting upon the section. A similar principle must apply 
to a case where the Rent Act is wrongly applied ngainst a 
person who does not come under it, Greater difficulty arises 
if the tenant seeks to recover under the Act damages for the 
wrong done to him under color of the Act. According to 
S. 49, any person who deems himself aggrieved by any proceed- 
ings taken under color of the Act may seek redress by a summary 
suit before the Collector for damages. If a person who is æ 
landholder under the Act takes proceedings under the Act without 
conforming to the requisites laid down therein, the person aggrieved 
thereby will be entitled to bring a summary suit before the 
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Collector for damages. The words used in this section are very gene- 
ral, víz., “any person deeming himself aggrieved.” No reference is 
madein this section to a tenant so that if a person against whom 
no proceedings can be taken under certain sections of the Act as 
not being a tenant within the meaning of such sections, is neverthe- 
less proceeded against by the landlord, such person although not a 
tenant within the meaning of such sections may be a “ person 
aggrieved” within the meaning of S. 49 so as to entitle such person 
to bring @ suit for damages. 


The case of Sublaraya v. Srintonsal referred to in the Full 
Bench case of Lakshminarayana v. Venkatrayanam? really falls 
within the principle above stated by us. In that case a mittadar 
ousted a permanent lessee from possession. The permanent lessee 
brought, as stated in the report of the cae, a suit against the 
mittadar for reinstatement under S. 12 of the Rent Recovery Act 
and for damages under S. 49. Itis not clear why the suit should 
be under S. 49 as B. 12 entitles a tenant ejected without due autho- 
rity to bringa summary suit before the Collector to obtain rein- 
statement with damages. The defendant’s contention was that the 
plaintiff was not a tenant within the meaning of the Rent Recovery 
Act. If so, he could not be entitled to eject the plaintiff at all except 
by virtue of a decree of the Civil Court. It does not appear from the 
report how the detendant managed to eject the plaintiff but appa- 
rently it was under color of the Act, If so, it was hardly 
open to the defendant to say that the plaintiff was not entitled to 
undo the wrong committed by the defendant himself. ‘The land- 
lord, although he was not entitled to eject a person under the Act 
(as the persun ejected was not a tenant within the Act) wrongfully 
took the benefit of the Act and got the tenant ejected. S. 12 enti- 
tles the persons so ejected to get redress by seeking reinstatement, 
and the landlord is not entitled to take advantage of his own 
wrong and say that the tenant not being within the pale of the 
Act is not entitled to seek the protection of the Act4. There was 
a contention in earlier cases whether a farmer was a tenant. In 
the case under discussion the Court observing that a far- 
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mer might be a tenant within the meaning of certain sections, held 
that there wea nothing in the context of the section under which 
the sait was brought confining the term “tenant” to agricultn- 
ral tenants. As already stated, it would appear from the state- 
ment of facts as contained in the report, that the suit was brought 
under Ss. 12 and 49. If so, it might be thought unsafe to say whe- 
ther the Judges were referring to 5. 12 or to S. 49. But the term 
‘tenant’ is used only in S. 12 and not in 5.49 and therefore the learned 
Judges apparently were referring only to S. 12 of the Act. This 
case so far as it ruled that a permanent lessee not being an agricul- 
tural tenant was a tenant within the meaning of S. 12 was in our 
opinion rightly overruled by the Fall Bench decision in Nellayappa 
v. Pandara Sannadhi! though the actual decision might be sup- 
ported on other grounds as stated by us already. 


IV. As regards the fourth proceeding referred to above, viz., 
distraint, the section governing the matter is S. 14. This section says 
that “ it shall be lawful for landholders to distrain upon their own 
responsibility the crops and moveable property of their tenants for 
the recovery of arrears of rent due by them.” It must be observed 
at the outset that 8.3 is not referred tóin the section. In this 
connection it is important to bear in mind the following passage in 
the judgment of the Judicial Committee in Ramaswamt v. The 
Collector of Madura? : ‘8. 3 seems to be confined to the relation of 
tenants who are cultivating the land and their immediate landlords, 
The whole Act may not be confined to that class, but the intention 
appears to bo by S. 3 and the sections which specifically refer to 
it to regulate the relation of landlords and tenants of that descrip- 
tion.” As §.3 is not referred to in S, 14,it may be contended that 
the latter section may not be confined to tenants who are cultivat- 
ing the land and their immediate landlords. S. 14 is not confined 
to the landholders specified in S. 3. 6. 14 is subject to the proviso 
contained in S, 2. According to S. 2 process should be taken by 
a landholder withina year from the time when the rent became 
due and in the manner and subject to the conditions laid down 
hereafter in the Act. With regard to landholders referred to in 
the first class of S. 1 of the Act, the conditions are stated in Ss. 3 to 
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7. There must be exchange of pattas and muchilikas. With regard 
to the second class of landholders specified in S. 1 of the Act, the 
conditions are stated in 8. 13. According to S. 13 landholders refer- 
red to therein are authorized to proceed under the Rent Act if they 
have taken a lease or agreement in writing from their tenants 
specifying the rent to bə pid to them, Sothat,in the ocase of 
landholders referred to in S. 3, pattas and muchilikas must be 
exchanged or there must be tender of a proper patta, but in the 
case of the landholders referred to in S. 18 it is enough 
if there is a writing specifying the rent. If these conditions 
are not satisfied, no distraint oan take place. According to the 
ruling of the Judicial Committee in Ramaswams v. The Collec- 
tor of Madura} and of the Full Bench of the Madras High Court in 
Lakshminarayana v. Venkatrayanum®, pattas and muchilikas can 
be exchanged only as between cultivating tenants and their 
immediate landlords In the case of intermediate landholders 
and their superior landlords uo pattas and muchilikas can be ex- 
changed, bat it does not follow that the latter are entitled “to dis- 
train for arrears of reat without anything further. If the supe- 
rior landlord is “in any way subject to the payment of land-reve- 
nue direct to Government” or is “a registered holder of land in pro- 
prietary right”’-and a Zamindar,Shrotriemdar,or Jag hiredar, or per- 
son holding under a Sanad-i-Milkeut Istrimrar is such a one—then he 
can distrain for rent under S. 14 the crops or moveable property of 
his tenant although not an agricultural tenant if there is a writ- 
ing within the meaning of 5. 13 assuming that the latter section 
applies to all classes of tenants. The case of Ramachandra v. 
Noarayanasams® is express authority for this position and the prin- 
ciplé is consistent with the sections of the Act. Thatis why we 
find this decision not altogether over:uled by the recent Full Bench 
decision in Nellayappa v. Pandara Sannadhi?, though as we shall 
proceed to shew later on that the effect of the reasoning upon 
which the Full Bench proceeded is to overrule it. 


Tt need hardly be observed that the earlier decisions are 
inconsistent with this view’, Bat we can gather no consis- 
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tent principle from them. Apart from the two cases 
relating to distraint referred to in the Full Bench case of 
Nellayappa v. Pandara Sannadhi and to be discusscd 
later on, there is the case of Suryanarayana v. Appa Rao*. But 
in this latter case the decision went expressly upon the ground 
that the person seeking toset aside the distraint was an inter- 
mediate landholder. ‘The finding of the District Judge was ex- 
pressly to the effect that the plaintiff seeking to set aside the 
distraint was a cultivating tenant. Farther, the learned Judges 
thought that the remarks of the Privy Councilin Ramasamiv The 
Collector of Madura? were mere obiter dicta and not necessary for 
the decision an opinion hardly maintainable at the present day, 
The decision in Suryanarayana v. Appa Rao? was the subject of 
refcrence to the Full Bench in Lakshmi Narayana v. Venkatra- 
yanam*, It can hardly be treated as of any authority on the pre- 
sent question. 

If the superior landlord is notin any way subject to the payment 
of land-revenue direct to Government or is not @ registered holder 
of land in proprietary right, then adifficulty arises. The case is not 
covered by S. 30r 8.7. Pattas and muchilikas can not be exchanged 
and are not necessary. The case is also not covered by S. 18, as the 
landlord is not one fallmg within the class specified in thst 
section. One of two views only is, possible. First, that distraint 
may be made withvut exchange of pnttas and muchilikas 
and without any writing; in fact without any safeguards which 
it was the object of the Act to impose. Or secondly, that 
no distraint could be made. We think the more correct and 
consistent view is to construe the term “tenant” as defined in S. 1 
as excluding all persons who are landholders within the meaning 
of the same section. In that view intermediate landholders are 
not tenants at all within the meaning of the Act and the superior 
jandlords, whether they pay revenue direct to Government or other- 
wise and whether they are registered holders of land in proprietary 
right (such as Zemindars, Shrotriemdars, &c.,) or otherwise, 
will not be entitled to take proceedings under the Act. The Act 
would then apply only to agricultural tenants or ryots. The Privy 
Council in Ramasami v. The Collector of Madura? no doubt threw 
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out a suggestion that the whole Act might not be confined to the 
class of agricultural tenants. But tbis was not necessary for the 
decision. The only question necessary to decide was whether in 
S. 8, and the sections specifically referring to it, the term “ tenant” 
was confined to agricultural tenants. The use of the term “ crops”? 
in §. 1:4}, is consistent with the view that the section only refers to 
agricultural tenants. Where the tenant is not an agricultural tenant 
and has let the land for cultivation to another, the former cannot be 
said to have any “crops.” But this cannot be pressed much as the 
section speaks of crops and moveable property, and if a person cah 
have no crops he may have moveable property to be distrained. If 
the right view is that the term ‘tenant’ should be confined only to 
agricultural tenante throughout the Act, then the decision in Rama- 
chandra v. Na: ayanasami' is utterly wrong. The report of the case of 
Appasami v. Ramasubba® is meagre. The suit was by a subordinate 
inamdar to set aside an attachment made by the defendant the 
superior Inamdar for arrears of quit-rent on the ground that pattas 
and muchilikas had not been exchanged. The Deputy Collector set 
aside the attachment on the ground that puttas and muchilikas had 
not been exchanged. On appeal by the defendant, the District 
Judge held that the Act did not apply. On second appeal, the 
High Court held that the defendant was authorized to take sum- 
mary remedies for the recovery of quit-rent and remanded the case 
for disposal on the merits. The merits apparently were whether 
pattas and muchilikas had been exchanged. If so, the case pro- 
ceeded upon an assumption that pattas and muchilikas could be 
exchanged as between derivative landholders who were not culti- 
vating tenants and superior landholders, an assumption no longer 
warranted after the decision in Lakshminarayana v. Venkatray- 
nam*, Moreover the Privy Council decision in Ramasams v. The Col- 
lector of Mudura* was not referred to in Appasams v. Ramasubba?, 
The decision in the latter case is explained in Ramachandra v. 
Narayanasams} and the explanation is that B. 13 may apply in such 
cases, So that the two cases of Appasamt v. Ramasubba*® and 
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Ramachandra v, Narayanasamt! may be said to rest upon one and 
the same basis. With reference to such basis, the Full Rench in 
Nellayappa v. Pandara Sannadt* observed: “ The decisions in 
Appasami v. Ramasubba aud Ramachandra v. Narayanasami! 

. a... 80 far as they proceed on the supposition that the word 
‘tenant’ as defined in S. 1 of the Act is applicable to an inlerme- 
diate landholder who has to pay rent to a superior landholder are 
erroneous.” This is express authority for the view that the term 
“ tenaut” as defined in S. } of the Act must be construed as not 
applying to intermediate landholders liable to pay rent to superior 
landholders, 


V. As regards the fifth proceeding, the section governing the 
matter is 8.18. The principles stated by us as regards the third 
proceeding will apply to this case also. If distraint is made 
against the property of a person who is not a tenant under the 
Act and who cannot be proceeded against under the Act, he may 
well be entitled to set aside the distraint in the manner provided 
by the Act. The ground for setting aside the distraint will be 
that the Act has been wrongly applied and that the distraint by tho 
landlord under the Act is, therefore, illegal. 


VI. Whatever difficulty of construction may arise with refer- 
ence to S. 14 by the use of the words “ landholder” and “ tenant” 
without any qualifying words, no such difficulty ought to arise with 
reference to the next proceeding under the Act, viz., sale by a land- 
holder of the defaulter’s interest under $. 33. This section runs 
thus: “ When arrears due to any of the landholders specified in 
S. 3 may not be liquidated within the current revenue year, and 
when by express contract or by the usage of the country the 
defaulter may have a saleable interest in the land on which the 
arrear is dae, it shall be iawful for such landholder to sell such 
interest in satisfaction of the arrears and of interest thereon at the 
prescribed rate and of costs of attachment when any such has taken 
place.” The section speaks of attachment but no mode of attach- 
ment is provided for. This section refers specifically to S. 8. 
In the very beginning we have the words ‘‘ arrears due to any 

1. (1887) I. L. B., 10 M. 229, 
3. (1808) I. L. R., 27 M. 470: 8.0.14, M. L, J. R., 81. 
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of the landholders specified in S. 8,” and the power to sellis 
given only to “such landholder,” i. e the landholder specified in 
8. 3. This is conclusive to shew that S. 38 applies only to culti- 
vating tenants and their immediate landlords, For this, we have 
the high authority of the Privy Council followed by two Full Bench 
decisions of the Madras High Court. As doubts have been expressed 
upon this principle, it is well to remember the passage in the referred to 
already judgment of the Privy Council in Ramasami v. The Collector 
of Madura’. “Theintention appears tobe by S. 3, and the sections 
which specifically refer to dt to regulate the relation of landlords and 
tenants of that description (¢. e., the relation of tenants who are culti- 
vating the land and their immediate landlords).” These “remarks” 
did not“ amount to a mere obiter dictum,” but “ were necessary for 
the disposal of the contention before the Judicial Committee.” 
The same view was taken of the effect of these remarks in Lakah- 
minarayana v. Venkatrayanam*, In Nellayappa v. Pandara Ban- 
nadhi*, a broader ground is taken, viz., that a tenant according to 
the Act does not inclade an intermediate landholder. There can 
absolutely be no ground for the contention that under S. 88 the 
superior landholder is entitled to sell the defaulter’s interest, i. 6., 
the interest of the intermediate landholder. Besides the 
wording of 5. 38, the ganeral scope and policy of the law as re- 
gards the particular subject-matter is in favor of such a 
construction. A power of sale exercisable without the aid 
of the Court is an exceptional one not recognised by the 
general Jaw and a power conferred under S. 88 must be 
construed strictly. Eveniu the case of mortgagees who have a 
mortgage interest in the immoveable property mortgoged to them, 
such a power even if given by contract is invalid except in the three 
cases referred to in S. 69 of the Transfer of Property Act. Under 
the common law a lien-holder has not ordinarily the right to sell 
the property the subject of the lien. Of course exceptions were 
recognised to this rule asin the case of a vendor’s lien’ and of a 
pledges of moveable property’. Butthe exceptions only prove the 
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rule. Anyhow in the case of immoveable property a power of sale 
conferred upon a mortgagee under a mortgage-deed is invalid, and 
there is no reason why a superior holder who has not even a right 
of lien for the rent due to him by a subordinate holder should have 
this right. Of course if the power is conferred by statute it must 
be given effect to. 8.38 which confers a power of sale only gives this 
right to certain classes of landholders, ¢. e., landholders specified in 
S. 8.5. Shas been construed to apply only to agricultural 
tenants and their immediate land-lords. S. 88, which refers 
to B. 3, must, as already observed, be construed similarly, The 
landholder specified in S. 8 is the immediate landlord of an 
agricultural tenant according to the decision of the Privy Council 
in Ramasami v. The Collector of Madura’ and it must be used i in the 
fame sense in 8. 38 


It is, therefore, surprising to note that in a recent oase (Muthu- 
sami Pillai v. Arunachellam Chettiar?) a different view has been 
taken with reference to S. 88. The Full Bench decision in Nalla- 
yappa v. Ambalavana® was referred to, but notwithstanding 
that case the learned judges held that a proceeding under S. 38 
could be taken against an intermediate landholder by the superior 
landlord. Three reasons might be gathered for this veiw from 
the decision—(1) That althongh the Full Bench decision in Nalla- 
yappa v. Ambalavana® overruled certain cases referred to therein 
so far as they proceeded on the supposition that the word 
“tenant” as defined in 8.1 of the Act was applicable to an inter- 
mediate landholder, yet the passage in the judgment could not be 
construed as holding that he was not a tenant within any of 
the other provisions of the Act as otherwise the opinion of 
the Full Bench should have been that intermediate land- 
holders were not tenants under the Act for any purpose; 
(2) that according to the Full Bench decision in Lakshminarayana 
v. Venkatrayanam‘, intermediate landholders were tenants for some 
purposes of the Rent Recovery Act ; and (3) thatthe reference to B. 
8 in 8. 38 was made only for the purpose of excluding the landholders 
referred to in the second para of S. 1 of the Rent Recovery Act. 
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With all respect to the learned Judges who took part in the 
decision in Muthusami Pillai v. Arunachellam Chetttar’, we think 
that hardly any one of these reasons is sustainable and most of 
them are based on obvious misconceptions. 


We can hardly understand the first reasoning, for there is a 
palpable error in it. The passage in the judgment of the Full Bench 
in Nallayappa’s case has been already referred to, but it may be 
more convenient to again refer to it here ; “ We think that the view 
taken in Subbaraya v. Srinivasa*® relating to, the reinstatement 
of an intermediate landholder who was ejected by a superior land- 
holder and the decisions in Appasam: v. Ramasubba’ and Rama- 
chandra v. Narayanasami* relating to distraints by a superior land- 
holder for recovery of rent due by an intermediate landholder, 
and also the decision in Baskarasamt v. Sivasams® relating to a 
sale by a superior landholder for sale of the tenure of an inter- 
mediate landholder so far as they proceed on the supposition 
that the word‘ tenant’ as defined in S. 1 of the Act is 
applicable to an intermediate landholder who has to pay rent to a 
superior landholder are erroneous”. The cases referred to are 
grouped under three distinct classes. The first class refers to rein- 
statement after wrongful ejectment. The second refers to distraint, 
and the third refers to sale of defaulters’ interest. These three 
classes are obviously covered by Ss. 12, 14 and 88 respectively. 
The earlier cases expressly referred to holding that a tenant under 
these sections includes an intermediate landholder have been 
expressly overruled by the Full Bench, und this is admitted in the 
recent case. “Tenant” is defined inthe Interpretation Clause, and 
with reference to this definition, the Full Bench say that it does not 
include an intermediate landholder. Does this warrant the infer- 
ence that an intermediate landholder may be a tenant under the 
other provisions of the Rent Recovery Aot? The learned judges 
who drew this inferencein the case’ under discussion apparently 
missed the point that S. 1 does not refer to any proceeding to be 
taken by the landlord but is only an Interpretation clause which 
governs the whole Act. By referring to the definition of “ tenant ” 
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in Ñ. 1, they refer to all the sections of the Act in which this term 
appears. §. 1 says “ the term ‘tenant’ shall, for the purpose 
of this Act, include all persons who are bound to pay rent to a 
landholder.” (This is the meaning with which it is used in all the 
sections of the Actin which the term occurs. According to the 
Full Bench the definition of “ tenant” as given in the Act does 
not include an intermediate landholder. That must be the mean- 
ing wherever the word occurs. Even if by some jugglery of 
languege, which we are not able to understand, it is possible to 
interpret the passage in the Full Bench as meaning that for some 
purposes the term “ tenant” does not include an intermediate land- 
holder, and for other purposes it includes such intermediate lendhold- 
ers, the Full Bench decision is express authority that for purposes 
of reinstatement, distraint and sale of tenant’s interestin land the 
term ‘tenant’ does not mean au intermediate lindholder. The 
earlier cases upon Ss. 12, 14 and 38 are expressly overruled, so 
that it is only in other sections we have to see whether the term 
“tenant” includes an intermediate lJandholder. The case in 
Muthusami Pillai v. Arunachellam Chettiar‘ had to deal with 
S. 88 and as observed already the Full Bench had already decided 
that at any rate with reference to Ss. 12, 14 and 88 the term 
“ tenant” would not include an intermediate landholder. Of course 
it was open to the learned judges to say that they could not agree 
with the Full Bench decision and to refer the question again to 
another ull Bench. Jt may also be observed that the learned 
judges do not say that the remarks of the Full Bench already refer- 
red to were merely obtter dicta and not necessary for the decision. 
The reference to the Full Banch was whether an intermediate land - 
holder could relinquish under S. 12 ani for that purpose it would 
be necessary to consider whether he was atenant within the 
meaning of the definition in the Rent Act. That is why the learn- 
ed judges in the case under discussion do not say that the remarks 
of the Full Bench were not necessary for their decision. 


With regard to the second ground of reasoning it must be 
admitted that in the prior Fall Bench decision in Lakshminara- 
‘yana v. Venkatrayanam’, the leading Judgment of Mr. Justice 
Subrahmanta Atyar who is also party to the decision in Muthu- 
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sami Pillas v. Arunachellam Chettiar? does contain some observa- 
tions to the effect that an intermediate landholder is not a tenant 
within certain sections of the Act, though for other purposes he 
may be a tenant. Such other purposes are also stated in the 
judgment but. before we «udvert to these we must in the first place 
observe that the reference to the above Full Bench Case? proceeds 
upon the assumption that he is a tenant within the definition of the 
Act. In fact the Couit ruled? that the counsel for the intermediate 
landholder in that case could not argue the broader question whether 
an intermediate landholder was at all a tenant within the mean- 
ing of the Act, and the only question allowed to be argaed 
was whether he was a tenant within certain sections of the Act. 
There baing no argument upon the question or rather the argument 
being shut out by a ruling of the Court one would have thought 
that the question would not be adverted to again. But strangely 
enough Mr. Justice Subrahmanta Aiyar thought fit to make some 
observations upon the question and these observations could only 
be mere obtter dicta. Further, the cases relied on by Mr. Justice 
Subrahmanta Aiyar upon this part of the case are, as we shall pre- 
ly shew, inconsistent with his actual ruling in the case cuncurred in 
as it is by the other judges, and if the actual ruling in the case is 
correct his other remarks appear to the actual ruling cannot Le 
treated as having much weight. The actual ruling is that ‘‘the 
provisions contained in S. 8 and the sections which spectally 
refer to tt were not intended to apply to inamdars in the posi- 
tion of defendants, (¢. e., inte: mediate landholders).” The sec- 
tions which specially refer to S. 3 are Ss. 7 to 12 and S. 88. 
According to the actual ruling in the Full Fench these sections do 
not apply to inamdars occupying the posi/ion of intermediate land- 
holders, It may be here stated that the judges in the Full Bench 
were not laying down any new proposition. They were only 
adopting the remarks of the Judicial Committee in Ramasamt 
`v. The Collector of Madura’, where also exactly the same 
language has been, used. This being the only question before 
the Full Bench and allowed to be argued, the decision upon it 
would be the only actualand necessary decision. To hold, there- 
fore, that the decision in Subbaraya v. Srinivasa* which held 
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& (1884) IL L. R., 7M, 680 
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‘that an intermediate landholder was a tenant under S. 12, was 
rightly decided would be inconsistent with the principle which I 
said was the actual decision in the case, The same would be the 
case with refereuce to Baskarasumé v. Sivasamt! a case under 
S. 88 of the Act. With reference to this case it may be observed 
that Mr. Justice Hutchins who was a party to the decision in this 
case was doubtful whether an intermediate landholder was a tenant 
within the meaning of the Act. How these cases are to be relied 
upon and how at the same time it is to be said that S. 8 and the 
sections which specifically refer to it do not apply to intermediate 
landholders must be left tothe Judges in Lakshminarayana’s case 
to solve. It may, however, be observed that the other judges did 
not write separate judgments and two of the Judges (Col- 
lins, C. J. and Benson, J.,) merely said that they agreed or 
concurred. This is now a common-place method of delivering 
judgments with many latter-day judges of our High Court. 
Mr. Justice Davies said he concurred throughout. So that 
one can at the most say that these somewhat inconsistent 
views appearing in the Judgmont of Mr. Justice Subrahmania Atyar 
are supported by himself and by Mr. Justice Davies. They are not 
the views of the Full Court. The result can hardly be otherwise. 
‘No argument was allowed to ve addressed on the question, and 
apparently the learned Judge as is usual with him took 
the trouble of bimself finding the cases, but as he had not 
the advantage of an argument or of hearing the Counsel 
with reference to these cases, he fell into the inconsist- 
ency already referredto. We think it would have been far 
better to ask Counsel to re-argue the question in such cases. 
There may be no such inconsistency as regards the other two casos, 
viz., Appasams v. Rama Subba* and Suryanarayana v. Appa Row? 
as these relate to cases of distraint under S, 14 where 8.3 is not 


referred to. 


As regards the third ground of reasoning, vèz., that tho refer- 
ence to8, 8 in 8. 88 has been made with the purpose of excluding 
the landholders falling within the second clase of landholders in 
S. 1 of the Act, we must say that itis erroneous having regard to 

1. (1884) I. L. R., 7 M. 580. 


2. (1888) I. L. B., 7 M. 282. 
3. (1892) I. L. R. 16 M. 40, 
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the decision of the Judicial Committee in Ramasami v. The Collec- 
tor of Madura! and theactual decision in Lakshminarayana v. 
Venkatrayanam*. In these cases it has been held, as has been more 
than once pointed out by us, that S. 3 and the sections which 
specially refer to that section, are applicable only to cultivating 
tenants and their immedinte landlords. S. 3 is applicable only to 
such classes of cases and the reference to this section in the other 
section is to show that the same construction must be placed upon 
those sections. 


The result of the foregoing discussion as to the provisions of 
Madras Act VIII of 1868 on this matter is as follows:— 


(l.) ‘hat the only consistent and correct view ie that the term 
‘tenant? as defined in S. 1 of the Act does not include a ‘land- 
holder’ as defined in the same section. 


(2.) That, accordingly, throughout the Act the term ‘tenant’ 
must be taken as applying only to agricultural tenants. 


(3.) Thatif,as Lord Halsbury has said, law is not always logical 
and a construction which leads to an illogical resultis the necessary 
view to be adopted with reference to the sections of the Madras Rent 
Recovery Act, upon this matter it must at any rate be taken to be con- 
clusively settled that S. 3 and the sections which specifically refer 
to that section have application only to agricultural tenants or 
tenants in actual cultivation of land and their immediate landlords 
who are landholders within the meaning of 8.1 of the Rent 
Recovery Act. 


(4.) That the necessity for exchange of pattas and muchilikas 
and the provisions relating to the same contained in Ss. 8 to 11 
do not apply to intermediate landholders. 


(5.) That the sections which do not specifically refer to 8, 8, 
as fır as we are concerned, are Ss. 14 and 41. 


(6.) That a landholder specified in 8. 8,4. e., the immediate 
landlord of a cultivating tenant, may distrain for arrears provided 
he has taken the necessary steps prescribed by the Act (including 
exchange of pattas and muchilikas.) 


1 (1879) L. RB, 61.A, 171: 8.0.1. L. R., 2 M. 67. 
2. (1897) I. L. R., 21 M. 116, 
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{7.) That if the term ‘tenant? is to be taken according to the 
restricted construction suggested above, intermediate landholders 
cannot be proceeded against by the superior landholders under 
8, 14. 


(8.) That if this restricted construction is not adopted and ir 
£. 18 which does not refer to Ñ. 3, the term “ tenant” may include 
an intermediate landholder, a superior landholder falling under 8. 
18 may proceed against & derivative landholder if the former has 
taken a writing for the rent from the latter. 


(9.) That if the superior landholder is not a landholder fall- 
ing under §. 18, and if the restricted construction of the term 
‘tenant’ suggested above be not adopted, such landholder may 
proceed against the derivative landholder under 8 14, 


(10.) That the langaage of S. 41 is only consistent with the 
view that it applies only to tenants in actual occupation of land. 


(11.) That besides Ss, 4 to 11 the sections which specifically 
refer to S. 3 are Ss. 12 and 88. 


(12.) That, therefore, intermediate landholders are not liable 
to be ejected except under a decree of the Civil Court (which can 
only be made upon grounds recognised by the ordinary law.) 


(18.) That the interest of the intermediate landholders is not 
liable to be sold under S. 38 at the instance of the superior land- 
holders. 


(14.) That in 8. 88 reference is made to the landholder speci- 
fied in S.3 and such landholder is, according to the decision in 
Ramasami v. The Collector of Madura’, the immediate landlord of 
a cultivating tenant. 


(15.) That although the immediate landlord of cultivating 
tenants may be landholders falling within the first class of “ land- 
holders” defined in S. 1, they are only a portion of the first class 
and all the landholders of the first class do not come under S. 3. 


(16). That the reference to S.8in S. 38 and the other sec- 
tions cannot, therefore, be taken as s reference to the first class of 
jandholders as defined in S. 1 of the Madras Rent Recovery Act. 


1, (2679) L. B. 6 I. A. 171 & O. L L, R. 2M, 67. 
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It is regretable to find that the Full Bench decision in 
Nallayappa v. Ambalavana’ was so summarily dealt with by the 
Division Bench which decided Muthusamy Pillay v. Aruna- 
chellam Chetts*, There is some tendency of late for some 
Judges here to decide cases without reference to the rulings of other 
Judges. But it is more surprising to find this ina Judge who is 
usually inclined to the other extreme. Anyhow, the way in which 
the learned Judges disposed of the above case is paying scant 
courtesy to the decision of a Full Bench and is not calculated to 
evoke one’s feeling of :espect for decisions of the High Court. 


VII With regard to the seventh proceeding [t#z., a suit to set 
aside (S. 40) notice of sale issued under S. 38] the remarks already 
made in connection with the third and fifth proceedings will 
equally apply and it is not necessary to repeat them here. 


P. R. GANAPATHI IYER. 





NOTES OF INDIAN CASES. 


Abdulla Sahib v. Doctor Oosman Sahib.—I. L. R., 28 M. 225— 
The decree in this case directed the defendant to pay the mortgage 
money, in default of which the property was to be sold, There was 
also a provision that the balance if any was to be realized from 
other properties of the defendant, Such a decree is stated to be 
in contravention of ihe Transfer of Property Act in Chandi Charan 
Roy v. Ambika Charan?. Buta decree containing & direction for 
sale in default of payment by the mortgagor has been held in this 
caso to bea decree “ for payment of money ” within the meaning of 
8. 280, C. P. C. It has been held in Mallikarjuna Sastri v, Narasimha 
Row* that S. 258, C. P. C., does not apply to such a decree although 
thelanguage there used is far more wide, viz., “ money payable under 
a decree.” It may be that S. 230, O. P. C., applies to that portion 
of the mortgage decree which directs payment personally out of the 


1. (1908) I. L. B., 27 M. 470, 3. L L. B., 31 0.792. 
2, (1805) 16 M. L. J. B., 861, 4. LLB, 4M. 612, 
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person and other properties of the mortgagor. See Chandi Charan 
v. Ambika Charan’, supra. But until now it has been thought that 
a decree for sale is not a decree for payment of money within the 
meaning of B. 280, ©. P. C. See Fazil Howladar v. Krishna Bun- 
dhoo Roy’. The decision in the case under notice is apparently 
contra. It may also be that in this cuse only the latter part of 
the decree (viz., as to payment of balance personelly) was under dis- 
cussion as attachment of immoveable property was spoken of, but 
this can only be a gness. No statement of facts is given by the 
reporter. The question had been before a Fall Bench, which settles 
the matter at any rate for Madras®. 

Maturi Subbayya v. Kota Krishnayya.—I. L. R., 28 M. 227: 
It looks rather strange to regard a suit for unpaid purchase 
money under a contract for sale of land as a suit “ for the deter- 
mination of any right to or interest in immoveable property.” If 
the suit is for enforcement of the vendor’s lien, then there can be 
no doubt that such a suit is one for the determination of a right to 
immoveable property. Buta bare action for money, though such 
money represents the consideration for sale of immoveable property, 
can hardly be regarded as a suit for the determination of a 
right to immoveable property. The learned judges in this case 
distinguish an earlier case, John Young v. Mangapilly Ramatya*, on 
the ground thxt the language of S. 3d of Act VIII of 1859 was 
different from the corresponding B. (16) of the Act of 1882. No 
doubt the expression in Cl. (d), 5. 16 of the present Code does not find 
a place in Ñ. 5 of the Act of 1859 and many suits not falling under 
the latter section may come under S. 16, Cl. (d) of the present Code. 
But from this, it does not follow that a suit for money being pur- 
chase money due by the vendee is a suit for the determination of 
an interest in immoveable property. It may be noticed that the 
same language occurs in Sch. II, Art. 11 of the Provincial Small 
Cause Court Act. Under this Article, “a suit for the determination 
or enforcement of any other right to or interest in immoveabie pro- 
perty is not cognizable by the the Small Cause Court. If the decision 
in the case under discussion is correct, asimilar construction must 
be adopted with regard to the Small Cause Courts Act. Apart 








1. LL, R, 810.792. 

2 T. L. B., 25C. 688, 

8. 8. 268 has been. held to apply to mortgage-decrees. See Vatdhinatha v, 
Somasundram, I. L. R., 28 M. 473. See also 15 M. L. J. Rec. cases, p. 38. 

4 (1866), 3 M. H. O. 125. ` 
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from this, one can hardly understand how the vendor is entitled 
to sue for purchase money. Thevendor says that heis ready and 
willing to perfom his part of the contract (as by executing a sale- 
deed, putting the vendee in possession, &c,) and that the vendor 
has not performed his part of the contract. Ifso, the vendors 
remedy is either a suit for specific peformance, or a suit for a 
breach of contract. 


Kulaikada Pillai v. Viswanatha Pillaii—I. L. R., 28 M, 229:— 
Questions of difficulty often arise as to the right adjustment of the 
equitable rights of parties when the Appellate Court finds that the 
decree appealed against is erroneous and ought to be set aside. In 
the case under notice the vendor brought a suit for possession 
and in the alternative for return of the purchase money. The suit 
for possession was dismissed, but a decree for money was given 
against one defendant by the first Court. ‘I‘his defendant appealed 
against this portion of the decree, but tho plaintiff did not file any 
memo of objections. When it was found that the decree for 
money was unsustainable, it was held that it was not open to the 
Appellate Court to award any decree for possession against the 
other respondent. Where an alte:native relief is asked against 
the same defendant and one relief is awarded and the decree 
awarding that relief is appealed against, if that decree is wrong 
and the right decree is to award the other relief, we think it is 
open to the appellate Court in reversing tbe decree appealed 
against to substitute the right decree that ought to be passed 
notwithstanding no memo of objections is filed by the respondent. 
But where the alternative relief to be passed is claimed not against 
the same party (appellant), bat against another, then if that other 
is a party respondent no decree can be passed against the latter 
unless he is served with notice under S. 561, © P.C. Butif he 
ig no party how is he to be served with notice? Mr. Justice 
Subrahmania Adyar says that the Appellate Court must take the 
precaution of requiring a memorandum of objections to be presented 
to it. In such a case the Appellate Court must have also directed 
‘the party to be made respondent. In the case under notice the 
Appellate Court failed to take the above precaution. But why 
should the party suffer and why should not the High Court in 
second appeal do what was omitted to be done in the Lower 
Appellate Court ? 
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Jagannatha Charry v. Rama Royer.—I. L. R., 28 M. 288 :— 
Where a landlord in possession through his tenant is dispossessed, 
the question is whether he may apply under S. 9 of the Specific 
Relief Act. It has been held in Madras in a series of cases that 
the teri ‘‘inmmoveable property” used in S. 9 of the said Act must, 
in the absence of any definition in the Actitself, or in the Contract 
Act (which is imported for this purpose by the last para of S. 8 
of the Act), be construed according to the definition given in the 
General Clauses Act. See Krishna v. Aktlandal. The right to 
collect rents has been held to be immoveable property within the 
meaning of S. 9 in Innasi Pillai v. Sivangnana Desikar*. This 
was a decision of a single Judge and it was affirmed on appeal in 
L. P. A. No. 44 of 1894. These have been followed in the case 
under notice. The Calcutta Court, no doubt, takes a different view. 
See Fardu Jhala v. Gour Mohun? and Fuslur Rahman v. Krishna 
Prasad’, In Vijsvandas v. Mahomed Ali Khan*, West, J., will recog- 
nise only under certain vircumstances (such as collusion between the 
tenant and the party dispossessing) the right of a landlord to sue 
under S. 9. In Mangeldas v. Jewunram® all that was held was 
that a right of way was not “ immoveable property” within the 
meaning of S. 9. 


Prayag Dosji Varu v. Tirumala Srirangacharluvaru.—I. L, 
R , 28 M. 819:—We think the construction adopted by the learned 
Judges in this case as to S. 589, C. P. C., is correct. A sort of 
supervisor has been appointed although the judgment speaks of 
him as an additional trustee. But whether we call the person newly 
appointed as an additional trustee or supervisor, the object is the 
same, viz., to safeguard the trust. There is no doubt as to the 
power of a Court of Chancery to appoint an additional trnstee. The 
English cases cited by the Judges (tn re Burnham National Schools? 
and Re Browns’s Hospital v. Stamford’) are ample authorities for 
this position. The only question is whether this power can be 
exercised under S. 5389, ©. P.O. A difficulty was suggested in the 
argument from the use of the expression “under the trust.” 








(1889) I. L. R., 18 M. 54. 5. (1880) I. L. B., 6 B. 208. 
(1894) 5 M. L. J. R. 95. 6, (1899) I. L. B., 28 B. 673. 
(1892) I. L. R., 19 O. 544, 7. L. R. 17 Eq. 241 at p. 246, 
(1902) I. L. B., 82 0. 164 8. 60 L, T. 288, 
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Apart from the ingenious reusoning adopted so far as the parti- 
cular case was concerned to meet this argument, we fail to see any- 
thing inconsistent in this expression with the power already re- 
ferred to. The provision that “ either of the trustees should be 
liable to summary removal by the District Court on good cause 
shown subject to appeal to the High Court” is one bordering upon 
legislation. A summary jurisdiction before a particular Court 
cannot be created by Judges. It is within the province ofa legisla- 
ture to create one. So also a power of appeal must be conferred upon 
Courts by statute. How Courts can confer such power it is im- 
possible to see. Probably a removal subject to confirmation of s 
higher authority may not be anew power. Anyhow we fail to see 
how the old trastee who has rights and duties under the ordinary 
law can be removed summarily. For the provision in this case as to 
summary jurisdiction is made to apply even to the old trustee and 
not merely to the trustee appointed by the Court. Under the 
ordinary law the former cannot be removed summarily. It may be 
different when a new trustee is appointed subject to those condi- 
tions. But even in his case the question will be whether the 
conditions are not illegal. 

Greater difficulty arises as to the mode in which the Court has 
dealt with the application of the-surplus. The Court has applied 
the doctrine of cypres, but we doubt whether the doctrine has any 
application to the case. But if the doc‘rine applies, the scheme 
framed by the High Court must commend itself to all right-minded 
Hindus and there can be no better direction as to the application 
of the surplus funds. The High Court in directing the application 
as regards the surplus only followed the exomple of the Government 
at the time when the management of religious institutions was 
vested in them prior to 1863, and we may even say at the present 
time in some districts. The Local Fund Boards are used to utilise 
some of the income accruing from funds devoted to charitable 
objects as regards which the Government have still management 
ander the Charitable Endowments Regulations to road-making, 
road-repairiug, hospitals, &c. Some of the objects for which the 
surplus funds are directed by the High Court to be applied in 
this case may be within the original legitimate objects of the 
institution, but we refrain from saying anything further as we 
learn that an appeal has been made to the Privy Council. 
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Gopalasami Chettiar v. Fischer.—I. L. R., 28 M. 328 :— 
There can be no doubt about the principle that where a matter 
has passed into statute no custom to the contrary can be proved. 
The maxim that a custom cannot abrogate a statute is only another 
mode of stating the principle. Accordingly it has been held in 
this case that after Madras Act VIII of 1865 (S. 11), the landlord 
is precluded from enhancing the rent on account of improvements 
made by the tenant and that a custom for such enhancement is 
not valid. It is immaterial whether the custom is to enhance 
improvements made before or after Act VIII of 1865. The learned 
Judges say that there may be a valid contract to pay for such 
improvements and that from long payments and other circum- 
stances an implied contract may be inferred and may be enforced. 
We will only add that, in order that such implied (or even express) 
contract may be enforced, the contract must be supported by 
consideration—a matter very often forgotten in cases of this kind. 


Narayanan Chetty v. Kannammai Achi.—I. L. R, 28 M. 
838 :—We wish we could know wore of the facts than are vouch- 
safed to us by a reading of the judgment, One would wish to know 
the No. of the suit in order to see whether it is different from 
the suit referrod to as O. S. No. 460 of 1905. Apparently it is 
different and it is O. S. No. 461 of 1905, but all is left as n matter 
of inference. We wonld wish also to know the nature of the suits, 
and the findings of the lower Courts at any rate as regards O. S. 
No. 460 of 1905. 


Whether the object of the reporter in stating in the second 
para of the head note that “such suit was dismissed for non-join- 
der on findings arrived at after trial and not without trial” was to be 
effective or otherwise, we must say that the point decided in the case 
was that no deduction could be mide under 8. 14 of the Limitation 
Act, where a previous suit was dismissed though for non-joinder 
but after going into evidence. It is possible that though a suit 
may be dismissed for non-joinder, there may be findings on other 
issues and these issues may operate as res judicata. But in order 
that this effect may be given, we think the findings must be in- 
corporated into the decree in order that where they are adverse to 
the defendant the latter may appeal; otherwise, the defendant 
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will not be entitled to appeal, the decree being im his favor and if 
there is no res judicata by a judgment or decree from which there 
is no second appeal, there can be no res judicata by a Judgment 
or Decree from which there is no appeal even. 


Where a plaintiff sues upon a dispossession the article of the 
Limitation Act applicable is Art. 142 viz., 12 years from the origi- 
nal dispossession and the plaintiff does not get a fresh starting 
point by reason of the fact that he is able temporarily to get posses- 
sion by virtue of a decree which, however, is subsequently reversed. 


Sokkanadha Vannimundar v. Sokkanadha.—I. L. R., 28 M. 
344 :—Whatever may be the nature of a family business and what- 
ever may be the rights of members of a family inter se, there can 
be no question that where A enters into a partnership with B as 
manager of a family and B dies the partnership is dissolved and 
A the stranger is entitled from that moment to sue for accounts of 
a dissolved partnership. There may bea fresh contract between 
A and the other uwembers of B’s family to continue the partnership 
but then that is a new partnership. 


We have a curious decision here and that is that although A 
may be barred by Ar‘. 106 of the Limitation Act from suing for 
accounts and his share of profits, A thay not be barred from suing 
for a share of any particular asset in the partnership. We are 
afraid that this is misapprehending the remedies which a partner 
has under the law, As Lindley says!: “A partner has no right 
to partition in specte, but is entitled, on a dissolution, to have 
the partnership property, whether land or not, sold, and the proceeds 
divided.” The form of the decree proper to be passed in a parmer- 
ship suit as pointed out in /'hirukumaresan Chetii v. Subbaraya 
Chetti? also shows this. It may be that some of the observations of 
some of the Law Lords in Knog v. Gye’, support the position of the 
learned Judges in this case. The two cases in Bombay are to the 
same effect. [Dayal Jairaj v. Khatav Ladha'‘,Merwanjs Hermusji v, 
Rustomji Burjorj]. But the observations of the House of Lords 
could only be obtter dicta. The point was not necessary to decide 
and did not arise for decision, No English text-writer says that 





1. P. P. 53, 617, (Sth Edition). 4, (1875) 12 B. H. O. 97 at pp. 107-110. 
3. I.L. R, 20 AL 313. 5. (1882) I. L 6, B. 628 né p. 639. 
8. (1872) D. B. 5, H. L. 656. 
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a partner although barred from saing for a general account is 
entitled .to sue for a share, nor is'reliance placed upon Knoz v. ‘Gye 
tpon this point. The remarks of Candy, J. in Rivett Carnae v. 
Goculdas’ are worthy of perusal. 


Narayanasami Pillai v. Esa Abbayi Sait—I. L. R., 28 M. 
351 :—If the rule of English Law that where there is a persona] 
representative, no stranger can be liable as an executor de son tort 
has no application to India, we fail to see why the English rule 
that an ewecutor de son tort cannot plead plene administravit if he 
retains the assets for his own use or pays his own debt should any 
more apply. In England the rule as to puri passu distribution of 
the assets of the deceased among the creditors of the estate applies 
and it is consistent with this rule to say that an executor de son tort 
cannot plead plene administravit if he pays his own debt. But 
in India the heir or other legal personal representative is not 
bound to apply rateably. See Veerasokkaraju v. Papiuh*. Any 
creditor is entitled to sue and seek satisfaction. Apparently the 


principle applied is “ first come first served.” Venkatarangayan Chetti 
v. Krishnasami Ayyangar®. 


If the view is that the creditor’s action should be taken as an 
administration action and a decree-holder should be restrained from 
executing his decree so as not to prejudice the rights of the other 
creditors (See Bat Meherbai v. Maganchand)* then it may be right 
to adopt the English rule. 


Paru v. Variangattil Raman Menon.—I. L. R, 28 M. 359 :— 

Tho learned Judge held in this case that where a single appeal was 
preferred by two majors and by two minors through his guardian 
and no steps were taken by the major appellants or by the guardian 
for bringing in the legal representatives of the deceased respondent, 
“and au order for abatement was passed in consequence the minors 
upon attaining age would not be entitled to set the order aside and 
apply under 8.368, C. P. C., claiming the benefit of S, 7of the 
Limitation Act. The right to appeal is a right conferred under 
the processuil law. It is a right. conferred by statute. Each 
defendant is entitled to appeal separately. If the minors had 








i. loni B. 


„15. 3. (1898) I. D, R., 
2, (1902 


L. B., 20B L, R., 23 M. 194. 
L L. R., 26 M. 792. 4 (1908) 1, L E? 2 B. 


96, 


PART XII. | THE MADRAS LAW JOURNAL. 409 


separately appealed, no order for abatement could have been 
passed and the minors would have sie months from the date of 
attaining age for applying under S. 363,C. P. O. We fail to see 
why the fact that they had joined the other defendants in 
appealing could make their position worse. Although in form the 
appeal is one, in law it must be treated as distinct appeals by the 
several appellants. 


Sambasiva Ohetti v. Veera Perumal Mudali—tl. L. R., 28 
M. 861 :—S. 284, C. P. C., only says that when a judgment-debtor 
dies, the decree-holder may execute the decree against the legal 
representatives of the judgment-debtor. There is no provision 
that after decree and in execution the legal representatives have to 
be brought on to record. We, therefore, fail to see the point made 
by the learned Judges in this case that S. 284, ©. P. C., only entitles 
the plaintif to make an application to bring the legal represen- 
tatives of the deceased judgment-debtor and not the legal 
representatives themselves. Proceeding upon this assumption, the 
learned Judges in the case under notice hold that until the re- 
presentatives have been brought on to the record under S. 284, 
C. P. C., no application can be made to set aside an ewparte decree. 
Taking the last two paragraphs of the judgment we take it that 
the learned Judges do not hold that it is only the defendant 
that is entitled to apply under S. 108, C. P. C., for setting aside an 
eeparte decree made against him. Otherwise the legal represent- 
atives may not be entitled to apply at all. S. 108, 0. P. C., no 
doubt refers to the “ defendant.” Tt is not said why this term 
does not include the defendant’s representative. If the decree- 
holder takes proceedings in execution, the legal representative 
has under Art. 164 of the Limitation Act, 30 days from the first 
notice to him of the proceedings in execution. But this cannot 
be construed as negativing the representative’s right to apply 
even prior to such notice or to the taking of proceedings by the 
decreo-holder. If S. 108,.C. P. Ù, does not include the legal 
representative of defendant we fail to see any other provision in 
the Code entitling such representative to apply. 
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SUMMARY OF RECENT CASES. 


In the Estate of Sarah Eggar Trogley [1905], P. 187. 


Will—Constructton—Gsft to children—LIllegitimate children, right 
of, to take—Gaft by mother. 


A, a spinster, made a will in 1876 leaving her property in 
trust for all children who might belong to her at the date of her 
death. In 1878 she gave birth to an illegitimate child, who sur- 
vived her :— 


Held that it was entitled under the will. There is a distinc- 
tion between benefits conferred by deed or will on future illegiti- 
mate children, according to whether the person conferring the 
benefit is the mother orthe father. In the former case the grantee 
could take the benefit. 





In the Estate of Fredrick George Frost [1905], P. 140. 
Admtnistration— Widow gutlty of marital misconduct—Grant to son. 


Where the widow was guilty of marital misconduct, which 
had been established in a suit by the intestate, the Court gave a 
grant of administration to the son without requiring the widow to 
be cited. 


In the goods of Middleton 14 P. D. 28 distinguished. 





Roche v. Roche [1905], P. 142. 


Dtvorce— Wife not disclosing adultery—Husband’s duress and 
coercion. 


Tf a wife, who applies for divorce withholds from the Court 
the fact that she was guilty of adultery, the Court would refuse 
to make the decree absolute, though the adultery might be found 
to besuch that, if it had been disclosed in the beginning, the Court 
would have granted relief in the exercise of its discretion. 


eng 
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The Toscana\[1905], P. 148. 
Costs—Salvage— Reduction of award. 


On appeal in a salvage suit, the defendants succeeded in re- 
ducing the award substantially from £5100 to £3000 Held that 
the rule that a successful appellant should get the costs of the 
appeal will prevail, notwithstanding The Gipsy Queen (1895) 
P. 176, 





The London [1905], P. 152 
Costs—Colliston—Both vessels to blame. 


In the Admiralty Court A’s vessel was found to blame fora 
collision with B’s, A appealed, admitting that their vessel was to 
blame, on the ground that B’s vessel was also to blanve. The Court 
of Appeal found that B’s vessel slso was to blame. 


Held A was entitled to the costs of the appeal. 
- The Ceto 14 A. ©. 670 followed. 


The Millwall [1905], P. 155. 


Appeal by person not a party—Indemuity—Liability of ‘person 
indemnifying for—Costs. 


A brought @ suit against Band C. A’s suit against B was 
dismissed, but © was made liable to A. O seb upa contract of in- 
demnity by which B was to indemnify C. ‘On this B was held 
responsible for the damages for which C had been held liable with 
two sets of costs: B and C served notices of appeal: but O with- 
drew his appeal :— 

Held, (1) that B could not appeal against the decision in 

favour of A against C ; and 


(2) that B was liable for the damages recovered by A 
against C, together with the costs reasonably in- 
curred by C, including the costs which A had been 
adjudged to pay to B, and which C had been ordered 
topaytoA. = 
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Shephard v Shephard [1905], P. 155. 


Divorce— Practice— Wifes costs—Security—Previous orders for» 
separation, effect of. 


The Divorce Court can order a husband, whose wife has ob- 
tained a separation order against him, to find security for such 
costs of the wife as may be considered necessary to enable her to. 
bring a suit for dissolution of marriage. 


1904 2 Ch. 665 considered. 


Stone v Hoskins [1905], P. 194. 


Wilis—Mutual wills—Fresh will by party who predeceases— Notice 
on deuth—No reltef to survivor. 


Where A and B make mutual wills in pursuance of an 
arrangement as to the disposal of their property, and if one dies, 
the other, after taking a benefit under the arrangement, cannot alter 
his will; but if the predeceasing party has himself departed from 
the arrangement by executing a fresh will, the survivor, who has 
on his death notice of the alteration, cannot claim to. have the later 
will set aside. 


Hunter v. Hunter [1905], P. 217, 
Divorce— Material facts’ withheld. 


The mere concealment of material facts is not the same as col- 
lusion which results inthe concealment of material facts, and if the 
Court thinks that a marriage should be dissolved if all the facts ‘had 
been before it when the petition was heard, the mere non-disclosure 
then is no ground for rescinding the decree nisi. l 


Alezandre v. Alewandrel, approved. 
Butter v. Butier?, discussed. 
Roche.v. Boche’, questioned and not followed. ° 








1. L. R. 2 P, & M, 164, 2 16'P, D, 68. 83. 1905 P. 142. 
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Hodgson v. Hodgson [1905], -P. 283. 


Divorce —Desertion by petitioner conducting to adultery of respon- 
dent. 


In considering to what extent desertion is a bar to relief, the 
Court will consider whether it has conducted to the misconduct ‘of 
the other spouse. Where the Court found that desertion by the 
petitioner had conducted to the adultery of the respondent :— 


Held, that the petitioner was not entitled toa decree of judi- 
cial separation. 


Constantinidi v. Ooustantinidi and Lance [1905], P. 253. 


Dissolution of marriage—Adultery of both—Variation of settle ments 
— Discretion of Court. 


In exercising the discretionary jurisdiction conferred upon the 
Court of varying settlements after a dissolution of marriage, regard 
must be had to the conduct of both the husband and the wife, 


and not of one party only, and also to the interests of public mora- 
lity and decency. 


—— 


Comiskey v. Bowring—Hanbury [1905], A.C 7. 
Wall—Precatory trust. 


Where A left his properties to his wife ‘absolutely in full 
confidence that she will devise to such of my nieces as she may 
think fit,” and in default of disposition by her devised them to 
such of his nieces as might be alive at her death :-— 


Held, that there was an absolute gift to A’s wife, subject to 
an executory gift to such of A’s nieces as might survive her, 
equally if there were more than one, so far as his wife should 


not dispose of by will of the estate ın favour of such surviving 
nieces, or any one or more of them. 
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Chapman v. Perkins [1905], A. C. 106. 
Will— For feiture—Limttation to events after Testator’s death. 


A left his property in trast for his children, aud declared that 
if any son or daughter should alienate his or her share, or become 
bankrupt, or marry any one unless more remote than a third cousin, 
or without the previous written consent of the trustees, his or her 
share should cease. One of the daughters married a first cousin 
between the date of the will and the testator’s death :— 


Held: that the testator intended that as to marriage the for- 
feiture clause should operate only in the case of a marriage after his 
death, and that the daughter had vot forfeited her interest. 





Grimond (or Macintyre) v. Grimond [1905], A. U. 124. ` 
Wsll—Uncertainty. 
A devise to trustees to divide a part of the residue of his 


estate to and among ‘such charitable or religious institutions and 
societies as they might select’ is void for uncertainty. 


Oox v. English, Scottish and Australian Bank 
[1905], A. 0. 163. 


Malicious Prosecution, Action for—New Trial, 


(1). The Court can discharge the verdict of a jury only if the 
verdict is unreasonable and perverse, 


(2). The question of reasonable and probable cause should 
not be left to the jury, but determined by the J nage on 
facts found by the jury. 





m 


South Wales Miners Federation v. Glamorgan Coal Company, 
[1905], A. U. 289. 


Contract—Procuring Breach of Contract. 


Upon a direction or order given to a federation of miners 
given by their executive council, the miners employed in collieries 
without giving notice to their-employers and in breach of their 
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contracts abstained from working on certain days. The federation 
und council acted honestly without notice towards the employers, 
and with the object only of keeping up the price of coal by which 
the wages were regulated :— 

Held, that procuring a breach of contract by itself was an 
actionable wrong unless there was justification for interfering with 
the legal right, and that the federation was liable for damages. 





Charles Salvesen and Oo., v. Rederi Aktiebolaget Nordstjernan 
[1905], A. C. 302. 


Principal and agent—False statement by agent—Damages. 


Where an agent falsely represents he has concluded a contract 
for his principal, the measure of damages is the loss sustained by 
the misrepresentation and not also the profits which the principal 
may have made if the representation were true. 





Watt v. Assets Company, Bain v. Assets Company, 
[1905], A. C. 317. 


Compuny—Dtscharge of contributory on composition—Lapse of 
tome. 


Where a Company is wound up and contributories are dis- 
charged from farther liability on a composition and a period of 
twenty years supervenes, every intendment must be made in favour 
of what was done twenty years before as having been lawfully 
and properly done. 





Sheffield Corporation v. Barclay [1905], A. C. 892. 


Company— Forged Transfer of Stock—Innocent presentment for 
Registratton—Indemntty. 


A,a banker sent to a corporation in good faith, certain stock 
purporting to be executed by T and H, its holders, asking the 
corporation to register the stock in A’s name. It did so. A 
transferred the stock to others and they were registered 
as holders. H, whose signature had been forged by T, recovered 
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against the corporation judgment whereby they were compelled 
to buy equivalent stock and register it in H’s name, and pay him 
the missing dividends with interest ;— 


Held, that both parties having acted bonafide and without 
negligence, A should indemnify the corporation against the liabi- 
lity to H, onan implied contract that the transfer was genuine. 





Westminister Corporation v. London and North-Western 
Railway [190], A. C. 426, 


Statutory powers, bonafide ‘use of. 


Where the legislature confers a certain power on a particular - 
body, with a discretion how it is to be used, the court cannot in- 
terfere, if the authority uses its statutory powers bonafide and 
reasonably. 





William Brandt’s Sons and Oo. v. Dunlop Rubber Company, 
[1905], A. C. 454, 


Debt, equitable assignment of. 


Some merchants agreed with a bank that goods sold should be 
paid for by a remittance by the buyers to the bank. They gave 
notice in writing to the buyers to do so:— 


Held, that there was evidence of an equitable assignment of 
the debt.to the bank with notice to the buyers, and that the bank 
could recover the debt from the purchasers, 


Watson v. M’Ewan, Watson v. Jones [1905], A. C. 480. 
Slandsr—Privilege-statement tn preparing proof. 


The privilege protecting a witness from an action for slander 
in respect of his evidence in the box protects him against the conse- 
quence of statements made to the client and solicitor in. preparing 
the proof for trial. 
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Stroms Bruks Aktil Bolag v. John and Peter Hutchison 
[1905], A. C. 515. 


Charterparty—Failure to carry shipmonts—Measure of damages, ` 


A agreed by a charterparty with B to carry certain shipments 
of wood pulp from Stocka, Sweden, to Cardiff in August—September 
1900. A failed to do so:— 


Held that B was entitled to recover damages, and that the 
proper measure was the cost of replacing the goods at their place 
of destination at the time when they ought to have arrived, less 
the value of the goods in Sweden and the amount of the freight and 
insurance. 


ey 


Short v: Turffontein Estate Limited [1905], A. C. 584. 
Landlord and Tenant—Lease— Forfeiture. 


Where land was leased for agricultural purposes, the lessee 
being allowed to erect buildings for residence, but not to subdivide 
in order to sell or lease the land for building purposes.— 


Held, that the lesscr would treat the lease as void and eject 
the assignees thereof if the lessees had advertised the land for sale 
in acre plots, and had issued plans showing a proposed subdivision 
into acre plots. The condition was broken even though there was 
no actual transfer of the plots to purchasers: 





JOTTINGS AND CUTTINGS. 


The Lubeck Case :—This case illustrates the absurdity of jus- 
tice being administered by persons who are neither professional 
lawyers nor trained judges. A Resident is more like an ambassador 
deputed by one State to represent its interests in another State, One 
would have thought that he belonged to the Political department 
and would have to do only with political and State affairs. But think 
of his having to do with matters of civil and criminal justice | That is 
possible only in India where the theory of the Government seema to 
be that any official can do anything and a civilian is of all beings 
a jack of all trades, In the Oivil,and Military station of Bangalore, 
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the British Government, to whom the Maharajah of Mysore has 
assigned the exclusive management, has provided for the exercise of 
civil and criminal jurisdiction, The Resident has appellate civil and 
criminal powers. Questions of great difficulty and importance must 
crop up before him, and it is unfortunate for the litigants before 
him that their cases should be decided not by regular courts of 
justice. In the cases, of which the present case might be rightly 
regarded as off-shoot, important points arose. At any rate 
the Privy Council say that as regards a purticular point if it 
should come for the first time before them for decision, it was @ 
difficult one to decide. The absurdity of persons not connected 
with law administering justice is nowhere more aptly illustrated 
them in this case. An advocate practising before the Resident’s 
court was charged with professional misconduct for not advising 
his client properly in a case. One has only to state the charge to 
see the absurdity of it. The advocate may be ignorant of law or 
he may have wrong notions of his duty to his client. But to say 
that the advocate is guilty of misconduct in all such cases, is not 
to distinguish between an act which is wrongful from that which 
is not so. Otherwise the profession as such cannot exist. The 
view has only to be applied to the case of judges to see how 
absurd it is. A judge may entertain an erroneous opinion of law 
and may decide according to such opinion. But although he may 
be wrong in law, he is not guilty of any wrong and is not remove- 
able from office. His ignorance of law does not amount to 
‘corruption which alone will justify his removal, 

The Civil and Military Station of Bangalore is an important 
station. Mysore State has established Courts of justice, and Banga- 
lore City has the advantage,of a trained judiciary. Why the Civil 
and Military Station of Bangalore should not have the privilege of 
a trained appellate tribunal it is impossible to see. Even now in 
Madras the Governor has some judicial functions to perform with 
respect to certain backward tracts. But he exercises his appellate 
authority by transmitting appeals to the High Court. ‘lhe Resident 
may be made to do the same thing. The appeals lodged before 
him may be transferred to the High Court of Madras. There is 
no use in sticking on to the vestiges of an archaic practice 
except upon false notions of political expediency. 


* 
* * 
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The Opportunity in the Law.—I assume that in asking me to 
talk to you on the ethics of the Legal Profession, you do not wish 
me to enter upon a discussion of the relation of law to morals, nor 
to attempt to acquaint you with those detailed rules of ethics which 
lawyers have occasion to apply from day to day in their practice. 
What you want is this ; Standing not far from the threshhold of ac- 
tive life, feeling the generous impulse for service which the univer- 
sity fosters, you wish to know whether the legal profession would 
afford you special opportunities for usefulness to your fellow-men, 
and if so, what the obligations and limitations are which it imposes. 
I say special opportunities, because every legitimate occupation, be 
it profession or business or trade furnishes abundant opportunities 
for usefulness, if pursued in what Matthew Arnold called “ the 
grand manner.” It is, as a rule, far more important how men pursue 
their occupation than what the occupation is which they select. 


But the legal profession does afford in America unusual oppor- 
tunities for usefulness. That this has been so inthe past, no one 
acquainted with the history of our institutions can for a moment 
doubt. The great achievement of the English speaking people is 
the attainment of liberty through law. It is natural, therefore, 
that those who have been trained in the law should have borne an 
important part in that struggle for liberty and in the Government 
which resulted. Accordingly, we find that, in America, the lawyer 
was in the earlier period omnipresent almost in the State Nearly 
every great lawyer was then a statesman : and nearly every states- 
man great or small was a lawyer. DeTocqueville the first great foreign 
observer of American political institutions, said of the United 
States of seventy-five years ago: "“ In America there are no nobles or 
hterary men, and the people are apt to mistrust the wealthy ; law- 
yers, consequently, form the highest political class.¥** As the law- 
yers from the only enlightened class whom the people do not mis- 
trust, they are naturally called upon to occupy most of the public 
stations. They fill the legislative assemblies and are at the head 
of the administration ; they consequently exercise a powerful influ- 
ence upon the formation of the law and upon its execution.” 


For centuries before the American Revolution the lawyer had 
played an important part in England. His importance in the state 
became much greaterin America, This was partly, as indicated 
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by DeTocqueville, because there was here no class like the nobles 
which took part in Government by reason of privilege, but more 
largely because with the introduction of a written constitution the 
law played with us a far more important part in the ordinary con- 
duct of political life than it did in England. Legal questions were 
constantly arising und the lawyer was necessary to settle them. 
But I take it the paramount reason why the lawyer has played so 
large a part in our political life is this: his training fits him 
especially to grapple with the questions which are presented in a 
democracy. 


The whole training of the lawyer leads to the development of 
jadgment. His early training—I mean his work with books, in the 
study of legal rules,—teaches him patient research and develops 
both the memory and the reasoning faculties. He becomes prac- 
tised in logic ;and yet the use of the reasoning faculties in the 
study of law is very different from their use, say, in metaphysics. 
The lawyer’s processes of reasoning, his logical conclusions are be- 
ing constantly tested by experierice. The facts are running up 
against him at every point. Indeed it is a maxim of the law: Out 
of the facts grows the law ; that is, propositions ere not considered 
abstractly, but always with reference to facts. 


Again, in the investigation of the fucts, the lawyer differs 
very materially from the scientist or the scholar. The lawyer’s 
investigations into the facts have necessarily present in them the 
limitations of time and space. 


His investigations have reference always to some practical end. 
Unlike the scientist ho ordinarily cannot refuse to reach a conclu- 
sion on the ground that he lacks the facts sufficient to enable one 
to form an opinion. Generally he must form an opinion from those 
facts which he has gathered ; he must reason from the facts with- 
in his grasp. 


If the lawyers practice is a general one, his field of observ- 
ation extends in course of time into almost every sphere of business 
and of life. The facts so gathered ripen his judgment because his 
memory is trained to retentiveness and his mind practised in dis- 
crimination as well as in generalization. He is an observer of men 
even more than of things, He not only sees.men of all kinds but 


PART XII. | THE MADRAS LAW JOURNAL. ‘421 


knows their deepest secrets ; sees them in situations which “try 
men’s souls.” He is apt to become a judge of men, 


Then, contrary to what might seem to be the habit of the 
lawyers mind, the practice of law tends to make the lawyer judicial 
in attitude and extremely tolerant. His profession rests upon the 
postulate that no contested question can be properly devided until 
both sides are heard. His experience teaches him that nearly every 
question has two sides ; and very often he fnds—after decision of _ 
judge or jury—that both he and his opponent were in the wrong. 


The practice of law creates thus a habit of ‘mind, and leads to 
attainments which are distinctly different from those developed in 
most professions or outside of the professions. By reason of that 
fact the lawyer has acquired a position materially different from 
that of other men. Itis the position of the adviser of men. 


Your chairman said : “People have the impression to-day that 
the lawyer has become mercenary.” It is trae that the lawyer has 
become largely a part of the business world. Mr, Bryce said 
twenty years ago when he compared the America of 1815 with the 
America of De'Cocqueville : “ Taking a general survey of the facts 
of to-day, as compared with the facts of sixty years ago, it is clear 
that the bar counts for less as a guiding and restraining power, 
tempering the crudity or haste of democracy by its attachment to 

' rule and precedent, than it did.” 


f And in reviewing American conditions after his recent visit 
Mr. Bryce said : “ Lawyers are now to a greater extent than formerly 
business men, a part of the great organized system of industrial and 
financial enterprise. They are less than formerly the students of 
a particular kind of learning, the practitioners of a particular art. 
And they do not seem to be so much of a distinct professional class.” 


This is a statement of a very sympathetic observer of American 
institutions ; but it would seem from this, that Mr. Bryce coincided 
in the view commonly expressed, thatthe bar had become commer- 
cialized in becoming a part of business. I am inclined to think 
that this view is not altogether correct. Probably business'has be- 
come professionalized even more than the bar has become commer- 
cialized. Is it not this which has made the lawyer so important a 
part of the business world ? 
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‘The ordinary man thinks of the bar as a body of men who are 
trying cases, perhaps even trying criminal cases. 


Of course there is an immense amount of litigation going on 
and a great deal of the time of many lawyers is devoted to litigation. 
But by far the greater part of the work done by lawyers is not 
done in court at all, but in advising men in important matters and 
mainly in business affairs. In the guiding of great affairs indust- 
rially and financially, the lawyers have played an ever-increasing 
part ; have played it mainly, because the particular mental attributes 
and attainments which the legal profession develops are demand- 
ed in the proper handling of these great affairs, be they financial, 
industrial, or commercial. The magnitude and scope of these ope- 
rations remove them almost wholly from the realm of “petty traffick- 
ing” which people formerly used to associate with trade. The 
questions which arise are more nearly questions of statesmanship. 
The relations created call in many instances for the exercise of the 
highest diplomacy. The magnitude, difficulty, and importance of 
the questions involved are often as great as in the matters of State 
_ with which lawyers were formerly frequently associated. The 
questions appear in a different guise, but they are similar. The re- 
lations between rival railroad systems are like the relations between 
neighbouring kingdoms. ‘The relations of the great trusts 
to the consumers or to their employees, is like that of 
feudal lords to commoners or dependents. The relations of pub- 
lic service corporations to the people raise questions not unlike 
those presented by the monopolies of old. 


Eo, some of the ablest American lawyers of this generation, 
after acting as professional advisers of great corporations, huve be- 
come finally their managers. The controlling intellect of the great 
Atchison Railroad System, its Vice-President, Mr. Victor Morawetz, 
graduated at the Harvard Law School about twenty-five years ago 
and shortly afterwards attained distinction by writing an extra- 
ordinarily good book on the Law of Corporations. The head of the 
great Bell Telephone System of the United States, Mr. Frederick 
P. Fish, was at the time of his appointment to that office, probably 
our leading patent lawyer. In the same way and for the same rea- 
son, lawyers have entered into the world of finance. Mr. James J. 
Storrow, who was a law partner of Mr, Fish, has become a leading 
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member of the old banking firm of Lee, Higginson & Co, A former 
law parther of Mr. Morawetz, Mr. Charles Steele, became a mem- 
ber of the firm of J. P. Morgan & Co. Their legal training was 
called for in the business world, because business had become largely 
professionalized. And therefore, although the lawyer is not play- 
ing in affairs of State the part that he did, his inflaence is, or at all 
events may be, quite as important asit ever was in the United 
States ; and itis simply a question how that influenco is to be 
exerted. 


It is true that at the present time the lawyer does not hold 
that position with the people that he held seventy-five or indeed 
fifty yeara ago; but thereason is not lack of opportunity. It is 
this : Instead of holding a position of independence, between the 
wealthy and the people, prepared to curb the excesses of either, 
able lawyers have, to a large extent, allowed themselves to become 
adjuncts of great corporations and have neglected their obligation 
to use their powers for the protection of the people. We hear much 
of the “ corporaticn lawyer,” and far too little of the “ people’s law- 
yer.” The great opportunity of the American bar is, and will be, 
to stand again as it did in the past, ready to protect also the inte- 
rests of the people. 


“Mr. Bryce in discussing our bar said, in his “ American 
Commonwealth’ “ButIam bound to add that some judicious 
American observers hold that the last thirty yeirs have witnessed 
a certain decadencein the bar of the great cities. They say that 
the growth of the enormously rich and powerful corporations willing 
to pay vast sums for questionable services has seduced the virtue 
of some counsel whose eminence makes their example important.” 


The leading lawyers of the United States have been engaged 
mainly in supporting the claims of the corporations ; often in endea- 
vouring to evade or nullify the extremely crude laws by which 
legislators sought to regulate the power or curbthe excesses of 
corporations. 

Such questions as the regulation of trust, the fixing of railway 
rates, the municipalization of public utilities, the relation between 
capital and labor, call for the exercise of legal ability of the high- 
est order. Up to the present time the legal ability of a high order 
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which has been expended on those questions has been almost 
wholly in opposition to the contentions of the peopie. The lea- 
ders of the bar, without any preconceived intent on their part, and 
rather as an incident to their professional standing, have, with rare 
exceptions, been ranged on the side of the corporations, and the 
people have been represented in the main by men of very mengre 
legal ability. 


I£ these problems are to be settled right, this condition csn- 
not continne. Our country is after all, not a country of dollars, but 
of ballots. The immense corporate wealth will necessarily develop 
a hostility from which much trouble will come to us, unless the 
excesses of capital are curbed through the respect for law, as the 
excesses of democracy were curbed seventy-five years ago. There 
will come a revolt of the people against the capitalists, unless the 
aspirations of the people are given some adequate legal expression ; 
and to this end co-operation of the leaders of the bar is essential. 


For nearly a generation the leaders of the bar with few excep- 
tions have not only failed to take part in any constructive legisla- 
tion designed to solve in the interest of the people our great social, 
economic and industrial problems, they have failed likewise to 
oppose legislation prompted by selfish interests. They have often 
gone further in disregard of public interest. They have, at tines, 
advocated as lawyers legislative measures which as citizens they 
could not approve, and have endeavoured to justify themselves by 
a falseanalogy. They have erroneously assumed that the rule of 
ethics to be applied to a lawyer’s advocacy is the same where he 
acts for private interests against the public as it is in litigation 
between private individuals. 


The ethical question which laymen most frequently ask about 
the legal profession is this: How can a lawyer take a case which 
he does not believe in? The profession is regarded as necessarily 
somewhat immoral, becanse its members are supposed to be habi- 
tually taking cases they do not believe ın. As a practical matter, 
I think the lawyer is not often harassed by this problem, partly 
because he is apt tu believe at the time in most of the cases that he 
actually tries, and partly because he either abandons or settles a 
large number of those he does not believe in, In any event, the 
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lawyer recognizes that in trying a case his prime duty is to present 
his side to the tribunal fairly and as well as he can, relying upon 
his adversary to present his case fairly and as well as he can. Ag 
the lawyers on the two sides are usually reasonably well matched, 
the judge or jury may ordinarily be trusted to make such a deci- 
sion as justice demands. 

But when lawyers act upon the same principle in supporting 
the attempts of their private clients to secure or to oppose legisla- 
tion, a very different condition is presented. In the first place, the 
counsel selected to represent important private interests possesses 
usually ability of a high order, while the public is often inadeqaa- 
tely represented or wholly unrepresented. That presents a condi- 
tion of great unfairness to the public. As a result many bills pass 
in our legislatures which would not have become law if the public 
interest had been fairly represented; and many good bills are 
defeated which if supported by able lawyers would have been 
enacted. Lawyers have, as a rule, failed to consider this distinction 
between practice in the court involving only private interests, and 
practice before the legislature or city council where public interests 
areinvolved. Some men of high professional standing have even 
endeavoured to justify their course in advocating professionally 
legislation which in their character as citizens they would have 
voted against- 


Furthermore lawyers of high standing have often failed to 
apply in connection with professional work before the legislature 
or city council a rule of ethics which they would deem imperative 
in practice before the court. Lawyers who would indignantly retire 
from a court case in the justice of which they believed, if they had 
reason to think that a juror had been bribed or a witness had been 
suborned by their client, are content to serve their client by honest 
arguments before a legislative committee, although they have as 
great reason to think that their client has bribed members of the 
legislature or corrupted public opinion. It is this confusion of 
ethical ideas which has prevented the bar from taking at the present 
time the position which it held formerly as a brake upon demo- 
cracy, and which I believe it must take again before the serious 
questions now before us can be solved. 
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Here, consequently, is the great opportunity of the bar. The 
next generation must witness a continuing and ever-increasing 
contest between those who: have and those who have not. Tho 
industrial world is in a state of ferment. Thefermentis in the main 
peaceful, and, to a considerable extent, silent ; but there is felt to- 
day very widely the inconsistency in this condition of political 
democracy and industrial absolutism. The people are beginning to 
doubt whether in the long run democracy and absolutism can co- 
exist in the same community ; beginning to doubt whether there is 
a justification for the great inequalities in the distribution of wealth 
for the rapid creation of fortunes, more mysterious than the deeds 
of Aladdin’s lamp. The people have begun to think; and they 
show evidences on all sides of a tendency to act. hose of you 
who have not had an opportunity of talking much with laboring 
men can hardly form a conception of the amount’ of thinking that 
they are doing. With many it is the all-absorbing occupation, the 
only thing that occupies their minds. Many of these men otherwise 
uneducated talk about the relation of employer and employeefar more 
intelligently than most of the best educated men in the community. 
The labor question involves for them the whole of life and they must 
in the course of a comparatively short time realize the power which 
lies in them. Many of their leaders are men of signal ability, men who 
can hold their own in discussion or action with the ablest and best 
educuted men in the community. The lahor movement must neces- 
sarily progress ; the people’s thought will take shape in action, and 
it les with us, with you to whom in part the fature belongs, to say 
on what lines the action is to be expressed ; whether it is to be 
expressed wisely and temperately, or wildly and intemperately ; 
whether it is to be expressed on lines of evolution or on lines of 
revolution, Nothing can better fit you for taking part in the solu- 
tion of these problems, than the study and pre-eminently the prác- 
tice of law. ‘Those of you who feel drawn to that profession may 
rest assured that you will find in it an opportunity for usefulness 
which is probably unequalled. There isa call upon the legal pro- 
fession to do a great work for this country.—(The Law Student’s 
Helper). r 


Coram Nobis.—“ In England our lawyers and judges, almost 
without exception, are quite ignorant of the most elementary facts 
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of physical science. In a‘ patent case the court has to be educated in 
these matters at a terrible expense, and at the end of ten or twenty 
days, one sees that the judge is nearly as ignorant as he was at the 
beginning. He thinks he knows, but really he has only some fixed 
impression given him by that lawyer who has been most success- 
ful in studying his idiosyncrasy. Our system of education is alto- 
gether bad, and I am not sure that yours in America is any better 
than ours. It is criminal to allow men to grow up quite ignorant 
of the study of nature, unable even to take a lesson from Russia 
and Japan.” 


Tt must be admitted that much of what Prof. Perry states is 
true. The average judge, when he attempts to decide a patent case 
presents a rather grotesque spectacle. Unversed in the principles 
of mechanics (and how can it be expected that he should be other- 
wise, since his educational training along thut line may be rated at 
zero ?), he presents a spectaclé painful to’ himself, but infinitely 
more so to counsel and spectators, We were recently talking with 
a friend whose “ specialty” is patents, and the conversation drifted 
to this subject. 


“I have often,” he said, “at the conclusion of a trial of even 
moderate length and involving points of no special difficulty, been 
fully conscious of the fact (an opinion shared by my opponent) that 
his Honor was hopelessly befogged, and that the decision was to be 
practically hit-and-miss.” 

The American Bar Association has on several occasions taken 
up this question of creating a special tribunal for the trial of patent 
cases, and it is to be hoped that the committee having the matter 
in charge will in the near future devote earnest effort to a solution 
of the problem. [What must be the spectacle presented when we 
find judges ignorant sometimes of even the elementary principles 
of law ? We want some of our judges to exert themselves, to read 
the cases beforehand and to study lew :—Hd.J—The American 
Lawyer. 

‘The Criminals Favorite defence.—The proof that an accused 
person is somewhere else at the time that æ crime is committed 
has always been a defence in which advocates have taken special 
délight. ‘Nothing can be more satisfactory, says ‘‘ Answers,” pro- 

-vided that the alibi is a good one. 
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“Tf 1 prove to you, gentlemen !” said a young barrister ad- 
dressing the jury in a case before Justice Hawkins, “ that my 
fortunate and estimable client was a hundred miles away from the 
scene of the burglary at the time that foul deed was committed. 
then, I presume, that fact will be sufficient for you.” 


“« Of course, I cannot speak for the jury,” Justice Hawkins 
broke in gentle tones, addressing the advocate, “ but I can 
assure you that I myself shall not be particular to a mile or two. 
If you can show that the prisoner was even a mile, or halfa mile 
away at the time, I will give him the benefit of the doubt.” 


The alibi has always been a favorite defence with calculating 
criminals. It has, on the other hand, in hundreds of cases, extri- 
cated the innocent from the meshes of a net of circumstantial 
evidence which must otherwise have inevitably dragged them to 
unmerited doom. 


* 


In the famous case of Rush, executed for the murder of Mr. 
and Mrs. Jeremy and their son at Stanfield hall, the assassin endea- 
voured to establish an alibi by means of his housekeeper. Upon the 
night of the murder Rush slipped out of the house in disguise, 
effected his hormble design and returned. His housekeeper de- 
clared at first, upon examination, thut Rush had come home to tea 
at 6 o’clock and had then taken off his boots for the night. About 
9he had left theroom in which they had been sitting, and was 
absent about 10 minutes. After that he went out no more. Under a 
severe cross-examinution she broke down and admitted that the 
statement she had made had been dictated to her by Rush himself. 
The alibi was false. She burst into tears and, sobbing, described 
to the court how Rush had been absent, from the farmhouse just 
at the time of the murder. 


Clocks have played an important part in these defences. Lives 
have depended on their accuracy or inaccuracy. In the case of 
a man named Hardy, who was acoused of having taken part ina 
murder with others, one of the murderers, after the crime was 
committed, made his way home as fast as possible. It was night 
and there was no one in his house but a servant. Putting the clook | 
in the hall back two hours, the man went to bed, and rising 
shortly afterwards, awoke the servant and ordered her to go down- 
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stairs and see what was the time. The girl did so, and once more 
retired to her room, when the murderer, stealing softly downstairs 
in his bare feet, once more put the clock right. The unsuspecting 
girl’s evidence that the prisoner was in bed at the time when the 
crime was committed secured his acquittal on his trial. The truth 
was made known by a deathbed confession some years later. 


Witnesses, who come forward to prove alibis by the clock, 
sometimes prove very unsatisfactory. In a murder case at the 
central Criminal Court two witnesses swore most persistently to the 
prisoner having been in' their company at the hour when the pro- 
secution contended he was engaged in the crime. 


“ Are you quite certain of the exact time ?” asked ‘the counsel 
for the prosecution. 


“ Certain,” replied the first witness. 
« How are you so sure about it ?” asked the barrister, 


« We were in the Bear public house, and I saw the time by 
the clock in the bar,” replied the witness. ‘It was 27 minutes 
past 9,” 


* You saw the time yourself?” asked the counsel, 


“ Yes.” 


One of the detectives engnged in the caso here whispered 
something to the barrister, and the turned to the witness once 
more. 


“ You see that clock,’’ he said, pointing to the clock in the 
Coort. “ What is the time by it ?” 


The witness turned ghastly pale, scratched his head, gasped, 
and was silent. He could not tell the time. The alibi bubble was 
burst. The prisoner was condemned. 


A remarkable case of innocence being vindicated occurred at 
Exeter some years ago, when a young naval officer was charged 
with having presented ata Plymouth bank s forged order for pay- 
ment in the name of the Paymaster-general. The order was cashed 
and the presenter disappeared. 
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From the description: of the man given by three of the bank 
clerks, suspicion attached itself to the accused, the son of an ad- 
miral, and the clerks identified him out of other naval officers as 
the presenter of the forged check. Fortunately for the accused he 
was able to bring forward a small army of his comrades to prove 
most positively that at the hour named he was in their society, and 
that he could by no possibility have been at the bank as the clerks 
described. ‘Justice Crompton found the exculpating evidence so 
conclusive that he suggested to the counsel conducting the prose- 
ention that it was useless to proceed,and thecharge was withdrawn. 
In this case the really guilty presenter of the forged order must by 
some strange chance have borne a striking resemblance to the un- 


fortunate officer charged. 


Baron Platt used to declare that the worst false alibi to de- 
molish was one in which the witnesses for the defence all spoke 
the actual facts, but to facts that happened on some day other 
than the one actually in question. In the case of two men charged 
at the central Criminal Court with housebreaking, a remarkable 
alibi of this kind was presented. The men were accused of having 
broken into a house upon the night of a certain Sunday, and 
they were positively identified by three persons who swore they 
saw the prisoners going to and coming from the house in a trap 
drawn by a brown pony. On the other hand, numerous witnesses 
were called for the defence, to show that they were at home and 
remained there all night. All these witnesses agreed in their details 
of what happened during the evening, and the fiercest efforts of 
the counsel for the prosecution tailed to shake them in any parti- 
cular. In reply toa question as to what was the state of the 
weather on that particular Bunday night, the witnesses unanim- 
ously declared that it was dark, rough and wet. By an almanac 
that was brought it was shown that there was a full moon, but 
none in the court could remember what the weather had been. 
The jury returned a verdict of ‘‘ Not guilty,” and the prisoners 
were released. Subsequent inquiry proved that the night in 
question, when the housebreaking had taken place, was fine and 
bright, but that the night of the previous Sanday had been all that 
the witnesses described. Their evidence had clearly related to 


the wrong Sunday. 


PART XII.) THE MADRAS LAW JOURNAL. 431 


A case in which an innocent man was able to establish an alibi 
and refute a mass of extraordinary circumstantial evidence against 
him was that of the Cannon street murder. Sarah Milsom was the 
house-keeper toa large firm, with premises in Cannon street, in 
which she lived. Upon the night of the murder, man, whose 
duty it was to lock up the building after the hands had left, closed 
the place and duly delivered the keys to Mrs. Milsom. The house- 
keeper and a woman, who acted as æ cook, were now the only 
persons in the place. The cook, in her evidence, stated what hap- 
pened. Mrs, Milsom was sitting in the dining-room and the cook 
was in the bedrvom, when about ten minutes past 9 there came a 
ring at the door bell. The witness was about to go down to answer 
if, when Mrs, Milsom called out to her; 


“ Elizabeth, the bell is for me. I will go.” 


The cook stayed in her room, but later on went downstairs 
when she was horrified to find Mrs. Milsom lying dead in the cor- 
ridor, just inside the door. She had been killed by a terrible blow 
with a crowbar that was lying close by the body. 


An arrest was made, and the prisoner was defended by Sergt. 
Ballantyne and Mr. Montague Williams. 


` The defence was able to prove, by the evidence of witness after 
witaess, that the prisoner was at Eton and Windsor upon the night 
of the murder at times which rendered it impossible for him to 
have committed the crime. A bootmaker and the bootmaker’s son, 
for whom the accused man worked, had seen and spoken to him 
there. ' The accused was acquitted. ‘he murderer has remained 
undiscovered to this day. 


A young girl who lived with her parents in a lonely part of 
Kirkcudbright was one day left alone in their cottage while her 
father and mother were harvesting. On their return the girl was 
found murdered. A surgical examination revealed the fact that 
the injuries inflicted must have been the work of left-handed man, 
and the police discovered in the soft ground around the cottage 
the imprints of the boots of a running man. These impressions 
corresponded exactly with the boots of a young laborer named 
William Richardson, who was acquainted with the dead girl, and 


8 
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who was also left-handed. Richardson, on being asked where he 
was on the day of the crime, declared that he was employed the 
whole day in the work of his master, a farmer, some distance away. 
The fact was borne witness to by the farmer and Richardson’s 
fellow-servants, and the police were baffled. 


The alibi, in spite of all the other suspicious circumstances 
against the prisoner, appeared so strong as to be unassailable. But 
the police persevered, and at last one of the detectives discovered 
that Richardson and his fellow-servants had that day been employ- 
ed in driving their master’s carts. These carts had been driven in 
a direction which took them close to the scene of crime, and while 
they had been passing through a wood, Richardson had requested 
his comrades to stop a few minutes while he ran to a smith’s shop 
and back. They did so, and one of the drivers remembered that 
Richardson when he returned had been absent half an hour by his 
watch. This was ample time for him to run to the cottage, commit 
the murder and run back again. He had not been to the smith’s 
shop. The alibi thus broke down, Richardson was found guilty 
and, before his execution, he confessed tho justice of his sentence. 


An ingenious system of proving an alibi was that of a man 
named Gorton—at least, that was one of his twenty names—con- 
victed of various clever frauds in the north of England. He had a 
twin brother, and while he was engaged in a robbery, the twin kept 
himself in prominent evidence in another far removed place. 
When Gorton was arrested, the persons who had met the twin 
trooped into the witness box to relate how they had met and con- 
versed with him elsewhere at the hour of the crime, 


Their evidence was of course given in all honest belief that it 
was perfectly correct, for they had not the slightest suspicion of 
Gorton having a double. The arrangement broke down at last, 
however, through one of those little oversights that even the most 
cunning rogues will fall into, and the ingenious twins came to their 
deserts. The Gortons were criminals of the kind that, as, that, clever 
detective Little-child once remarked: “ make detectives gray be- 
fore they are old.”—(The Law Students Helper). 


* 
* * 
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Christianity and the Law :—There is no more eloquent pas- 
sage in Daniel Webster’s many great orations than the following 
from his argument in the Girad case on the point he was making 
that this isa Christian nation. 


“ There is nothing which we look for with more certainty than 
this general principle, that Christianity is part of the law of the 
land. Where there isa religions sentiment amongst men at all 
this sentiment incorporates itself with thelaw. Everything declares 
it. The massive cathedral of the Catholic; the Episcopalian: 
church, with its lofty spire pointing heavenward ; the plain temple 
of the Quaker ; the log church of tbe hardy pioneer of the wilder- 
ness; the mementos and memorials around and about us; the ‘con- 
secrated graveyards, their tombstones and epitaphs, their silent 
vaults, their mouldering contents, all attest it. The dead prove 
it ag well as the living. The generation that has gone before speak 
to.it, and pronounce it from the tomb. We feel it. All, all pro- 
claim that Christianity—general, tolerant Ohristianity—Christia- 
nity independent of sects and parties, that Christianity to which 
the sword and fagot are unknown—general, tolerant Christianity — 
is the law of the land.”—(The Law Student's Helper). 

i x» % 

Stare Decisis.-—“ Stare decisis” is an old maxim familiar to 
lawyers, but others who read those two Latin words may desire 
some explanation. The fall phrase is “Stare decisis et non quieta. 
movere,” meaning “toabide by decisions made, and not to etir 
up points set at rest.” It is a general legal aphorism that when a 
point has been settled by decision, it forms a precedent which is 
not afterwards to be departed from. The doctrine of “stare decisis,” 
however, is not always to be relied upon; for the courts find it 
necessary to overrule cises which have been decided, contrary to. 
principle. Many hundreds of such overruled cases may be found 
in the American and English reports If a precedent were to be 
followed because it is a precedent, even when decided against an 
established rule of law, there could be no possible correction of 
abuses, because the fact of their existence would render them 
above the law. Hence it is always safest to rely upon princi- 
ples.—(The Law Student's Helper). 
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REVIEWS. 


Kerr on Receivers.—5th Hdition, by W. D. Rawirys, 1905. Pub- 
lished by Musszs. Sweet & Maxwaut, Limiten, 8, Chancery 
Lane, London. 


Kerr’s book on Receivers is the standard ‘book on the subject 
and it has been brought up to date by the present editor Mr. Raw- 
' lins, The cases decided during the period of about 5 years 
since the appearance of the 4th edition have been worked into the 
book and a new chapter has been written on the subjeot of receivers 
appointed oat of Court. The practice of appointing receivers out of 
court does not obtain in this country and there will be little op- 
portunity for the application of the principles contained in the addi- 
tional chapter. But the rest of the book deals with priuciples 
which are acted upon by the courtsin this country as well as in 
England and a new edition of the book is sure to be welcomed by 
practitioners in India. 





Lindley on Partnership.—7th Edition, by W. B. Linpixy aw T.J. 
C. Tomi. Published by Mussrs. Swear & MAXWELL, LIIMITUD, 
8, Chancery Lane, London. Price 38sh. 


A classical treatise like Lord Lindley’s upon the subject of 
Partnership needs no introduction to the profession. It is several 
years since the 6th edition appeared and a new edition has long been 
eagerly looked for though this edition has not had the advantage 
of revision by the author. The editors have spared no pains and the 
7th edition fully maintains the reputation of its predecessors. Any 
one having to deal with any branch of the law of partnership 
will find the 7th edition of Lord Lindley’s book, a thoroughly safe 
and reliable guide. 


Magwell on the Interpretation of Statutes—4th Edn., by J. A. Tuzo- 
BALD. Price 25sh. Published by Musses. Swart & Maxwatt, 
Lp., 3, Chancery Lane, London. 


Notwithstanding the appearance of later books upon the sub- 
ject, Maxwell’s treatise on the Interpretation of statutes will con- 
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tinue to enjoy the favour of the profession. Though the princi- 
ples to be applied are comparatively few, the concrete cases in 
which they find their application sre so varied and numerous that 
the references to them cannot fail to prove a substantial help in 
understanding the principles. It is needless to add that all recent 
decisions have been embodied in the new edition. 


ee 


The Indew of Cases judicially noticed, 1865—1904, by A. N. Kans. 
Published by Wittiaw Crowss & Sons, Liwirep. Duke Street, 
Stamford Street, 8. E., and Great Windmill Street, W. London. 
Price 80sh. 


Digests and Indexes are indispensable to lawyers, but their 
value depends upon their being thoroughly up to date. Dale and 
Lehmann’s Digest and Talbot and Foa’s Index of Cases appeared 
several years ago, and the wantof an Index dealing with subse- 
quent cases also has long been felt. Mr. Kant’s Index has supplied 
this desideratum. It deals with all cases noticed in the judgments 
in the English law reports from 1865 to 1904 both inclusive and 
shows also how each case cited has been dealt with whether it has 
been merely referred to or followed, commented upon or explained, 
distinguished or overruled. The book combines the advantages of 
Dale and Lehmann’s Digest and Talbot and Foa’s Index. The refer- 
ences under each case indexed are arranged in chronological order, 
The book will be of immense use to practitioners not only in 
England but alsoin India nnd other countries where English 
cases are used as ‘authorities. 


—_—— 


Macqueen’s Husband and Wife:—4th Edn., by Wrarr Parne, 1905. 
Published by Messrs. Sweer & Maxwuu., Lo., 3 Chancery 
Lane, London. 


The law of husband and wife having undergone extensive 
alteration by the iegislature, it was necessary to bring out a tho- 
roughly revised edition of Macqueen’s treatise to bring it in conformi- 
ty with the law at the present day. The present editor Mr. Paine 
has done his work ina ‘thoroughly satisfactory manner and the 
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new edition can be relied upon as an accurate statement on the 
law governing marriage relations. Asan exhaustive’ treatise, the 
book will prove of great use to practitioners who have to advise or: 
argue upon any question arising ont of the relation of husband 


and wife. 





The Local Fund Manual—for Madras and Mysore. Published by 
Masses. HiacrxsorHax & Oo., Mount Road, Madras, 1905. 


Persons who are engaged or interested in the administration of 
Local Boards will feel obliged to the author of this Manual for bring- 
ing together in a compact form all the enactments, rules and regula- 
tions in connection with the various matters which fall within the 
province of Local Boards. The author’s notes and the Local] Boards 
Act are very useful, and in addition to the case law bearing upon 
the sections contain useful information as to practice and proce- 
dure. He has given an interesting sketch of the history of the 
local boards and union punchayets- It is a book which ought ta 
be in the hands of every member of the Local Board. The want of 
an Index and the thinness of the paper used are defects which we 
hope will be remedied in the second edition. Local Boards rules 
and regulations in the Native State of Mysore are also incorporated 
in the book and adds to its usefulness. 


` 
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An Act to amend the Madras Abkari Act I of 1888. 


Wuereas ib is expedient to amend the Madras Abkari Act 
1886 (hereinafter referred to as “the 


Preamble. said Act”); It is hereby enacted as 
follows: 
1. This Act may be cited as the 
Short title. Madras Abkari (Amendment) Act, 1905. 
Fada he co Section 2. The Following shall be inserted in 
after section 6. the said Act as section 5-A : 


5-A. The Governor in Council may, by notification, and 
subject to such conditions as may be pre- 

Mar a o scribed in such notification, empower all 
namit persona arrested to or any of the officers or classes of officers 
or persons mentioned in section 84, either 

by name or in virtue of their offices throughout the Presidency or 
in any local area, to admit a person arrested under that section to 
bail to appear, when summoned or otherwise directed, before an 
Abkari officer having jurisdiction to enquire into the offence for 
which such person has been arrested, and may cancel or vary such 


notification. 


‘Addition of a proviso to 3. The following shall be added as 
peotion 84. a proviso to section 34 of the said Act: 


Pruvided that if the officer or person making the arrest under 
. this section be not empowered under sec- 
Procedure in case of per- tion 5A to admit to bail, the person ar- 


gon arresting not being em- 7 
powered under section 5-A. pasted shall be forthwith forwarded to an 


officer so empowered if there be such an officer within a distance 


of five miles from the place where such arrest took place. 
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And it shall be the duty of such officer empowered as aforesaid 
to admit such person to bail if sufficient bail be tendered for his 
appearance before an Abkari officer having jurisdiction to enquire 
into the case. 


oes 


4. In section 40, sub-section wW, of the said Act between the 
words accepted under the provisions of 
seotion 81 and the word forthwith the fol- 
lowing words shall be inserted, namely: 


or of section 34; 


and in sub-section (8) between the words on bail and the words such 
officer the following words shall be inserted, mamely. 


or when such Abkari officer as aforesaid has himself 
made the arrest. 


Amendment of seotion 40, 


Addition of a proviso to 5. The following shall be inserted as 

meceion 40, a proviso to section 40 of the suid Act: 

Provided that if such enquiry is not commenced and complet- 

ed on the day on which such person is ar- 

Ras aa et oe rested by or is brought or appears before 

ein ic per a such Abkari officer, the said officer shall, 

if sufficient bail be tendered for the ap- 

pearance of the person arrested, admit the said person to bail to 

appear on any subsequent day before himself or any other Abkari 
officer having jurisdiction to enquire into the case. 
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Madras Act No. II of 1905. 
An Act to amend and consolidate the law relating - i 
to the Port of Madras. 
Whereas it is exepedient to amend and consolidate the law 
relating to the regulation, conservancy 


and improvement of the Port of Madras ; 
Tt is hereby enacted as follows :— 


Preamble. 





CHAPTER I, 
PRELIMINARY. 
1. This Act may be called the Madras 
Port Trust Act, 19065. 


Short title. 


2. This Act shall come into force on such datejas the Local 
Government may, by notification in the 
Fort St. George Gazette, direct. r 


Commencement. 


3. On the coming into force of this 
, . Act, the Acts specified in Schedule I shall 
be repealed. 


4. References in any Act or instrament to any of the Acts 
repealed by this Act or to any provision 
of any of such Acts shall be construed as 
references to this Act or to the corresponding provisions of this 
Act and all notifications published, proclamations or certificates 
issued, powers conferred, forms prescribed, local limits defined, 
offices established, by-laws, orders, rules|and appointments made, 
engagements entered into, licenses or permits granted, and other 
things duly done under any of such enactments, shall be deemed, 
so far as the same are consistent with the provisions of this Act, 
to have been respectively published, issued, conferred, prescribed, 
defined, established, made, entered into, granted or done under the 
provisions of this Act. 


Enactmenta repealed. 


Saving clause. 


5. In this Act, unless there be some- 


Inte tion clause- 
| rpretation olauge thing repugnant in the subject or context, 


(1) “Board” means the Trustees of 
the Port of Madras appointed under this 
Act; 


“ Board.” 
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(2) “ Chief Officer of Oustoms” denotes the chief executive 
officer of Sea Customs for the Fort of 
Madras for the time being; 


(8) “ Dock” includes basins, locks, cuts, entrances, graving 
docks, graving blocks, inclined planes, 
patent slips, grid-irons, quays, warehouses, 

and other works and things appertaining to any dock, and also 

denotes the portion of the sea enclosed by the arms or groynes of 
the harbour; 


“t OhiefOfficer of Oustoma.” 


“ Dook.” 


(4) “Goods” means and includes 
every kind of moveable property ; 
(5) “Harbour” means the artificial harbour at Madras 
consisting of the enclosing groynes and 
the enclosed!space and the corresponding 
foreshore east of the beach road and all buildings, structures, and 
appliances provided by the Local Goverment or the Board for the 
purposes of the Harbour and of the vessels using it ; 

(6) “Land” includes the bed of the 
sea below high water-mark ; 


L Goods.” 


“ Harbonr.” 


“Land.” 


(7) “ Master,” when used in relation to any vessel means 
any person having for the time being the 
charge or control of such vessel except a 
pilot or harbour-master ; 

(8) “ Owner,” when used in relation to goods, includes 
any consignor, consignee, shipper or agent 
for the sale,custody, loading or unloading of 
such goods ;, and when used in relation to any vessel, includes any 
part-owner, charterer, consignee, or mortgagee in possession 
thereof ; 

(9) “Pier” includes any stage, stairs, landing-place, hard, 
jetty, landing-stage, floating barge, or pon- 
toon, and any bridges or other works con- 


Master. 


“ Owner.” 


“ Pier.” 
nected therewith ; 
(10) “ Port” means the Port of Madras within such limits 
as may from time to timegbe defined by 
the Local Government for the purpose of 
this Act by notification in the Fort Si, George Gazette, and until 


t Port.” 
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a notification is so issued, within such limits as may have been 
defined by the Government under the provisions of the Madras 
Harbour Trust Act, 1885 ; 
(L11) “Rate” includes any toll, due, 
Rate.” rent, rate or charge leviabie under this 
Act ; 


(12) * Vessel” denotes anything made 
“Vessel.” for the conveyance by water of human 
beings ‘or of property ; 

(18) “ Wharf” includes auy part of the foreshore that 
may be used for loading or unloading 
goods and any wall enclosing or adjoining 
the same. 


“ Wharf.” 





CHAPTER II. 
Tax Boarp or TRUSTEES. 


6. The duty of carrying out the provisions of this Act shall, 
sh subject to such conditions and limitations 
Imposition of duty of work- ; : ž 

ing tho Act on a Board. as arethereinafter contained, be vested in 

a Board to be called “ The Trustees of the 

Port of Madras,” and such Board shall be a body corporate and 

have perpetual succession and a common seal and shall sue and be 
sued by the aforesid name. - 


Disqualifications for office 7. (1) No persons shall be qualified 
of Trustee. to be a Trustee who 


(a) has been convicted and sentenced to imprisonment 
for an offence which in the opinion of the Government disqualifies 
him from being a Trustee, if such sentence has not been reversed 
or set aside, or 


(b) is an uncertificated bankrupt or insolvent, or 
(c) holds any office or place of profit under the Board, or 
(d) has directly or indirectly,lany share or interest in any 


work done by order of. the Board,or in any contract, or a ad 
> ment with, by, ór on behalf of, the Board : 
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Provided always that no person shal] be disqualified or be 
deemed to have any share or interest in such work, contract or 
employment by reason only of his 

(a) having ® share in any Joint-Stock Company which 
shall contract with or be employed by, or on behalf of, the Board, 
or 


(b) having a share or interest in any newspaper in which 
any advertisement relating to the affairs of the Board may be 
inserted, or 

(c) being interested in any loan of money to the Board, or 


(d) having a share or interest in any lease, sale, exchange 
or purchase of immovable property or any agreement for the same, 
or 


(e) having a share or interest in any license by the 
Board,. or right by agreement or otherwise with the Board to the 
sole or preferential use of any railway sidings or any berth for 
vessels in the docks belonging to the Board, or 


(f) having a share or interest in the occasional sale to the 
Board, to a value not exceeding two thousand rapees in any one 
official year, of any article in which he trades, 
(2) Any Trustees who 
(a) becomes disqualified for any of the aforesaid reasons, or 
- (b) refuses to act or becomes incapable of acting, or 


(c) is absent from the méetings of the Board for a period 
exceeding six consecutive months, or, without the permission of the 
Board previously applied for, from six consecutive ordinary meet- 
ings of the Board, or 

(d) is sentenced to imprisonment for any offence, 


shall cease to be a Trustee, and his office shall thereupon become 
vacant, 


8. The Board shall consist of a Chairman and not less than 
eight nor more than twelve other members 
of whom not less than three shall be natives 
of India residing in the City of Madras. 


Constitution of Board. 
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9. Four of the Trustees shall be elected by the members for 
the time being of the Madras Chamber of 
Commerce, and one by the members for 
the time being of the Madras Trades Association in such manner 
as shall from time to time be determined at a meeting of the 
memburs of the said Chamber or Trades Association convened in 
accordance with the rules of such Chamber or Association. The 
Chairman of the said Chamber and the Chairman of the said Trades 
Association shall each make a return to the Local Government of 
the name of every person so elected by the Chamber and Trades 
Association, respectively, and such return shall be published in the 
Fort St. George Gazette. 


Election of Truatees. 


10. The Chairman and remaining Trustees shall be appointed 
Appointment of Ohairman by the Local Government by notification, 
and nominated Trustees. in the Fort St. George Gazette. 


i. The Chairman and other Trustees of the Harbour of 
Madras‘ holding office immediately before 
aaam or omes ot Chairman this Act comes into force shall be the 
first Chairman and Trustees of the Port 
of Madras under this Act. Subject to the provisions hereinafter 
contained, the said Chairman and Trustees shall hold office up to, 
and inclusive of, the 31st of March next succeeding, and thereafter 
every person appointed or elected to be such Chairman or Trustee 
shall hold office for a term of two years commencing on the Ist of 
April; but the Local Government may at any time accept the 
resignation of any such Chairman or Trustee. 


12. The election of Trustees under section 9 shall be held on 

some day not earlier than the first and 

Pore aOC era of not later than the fifteenth day of the 

month of March next preceding the Ist 

of April from which their term of office is to commence; and the 

nominated Trustees shall be appointed on7some day in the remain- 
der of the said month of March. 


18. Any person ceasing to be a Trustee shall, unless disquali- 
Hligibility of. Trustees for fied under sub-section (1) of section 7, be 
re-appointment or re-election. eligible for re-appointment or re-election, 
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14. The Local Government may by an order under the hand 
" Power to remove Chairman of one of the Secretaries to Government, 
or Trustee. determine the appointment of any Chair- 
man or Trustee appointed under section 10, and the person so 
named shall cease to be such Chairman or Trustee accordingly. 


15. When any casnal vacancy in the office of a Chairman or 
Aspiotit eal Beiaioction cat Trustee is occasioned by the death, re- 
Ohairman or Trustee in casual signation, removal or disqualification of 
bie such Chairman or Trustee, if the office 
vacated was that of Chairman, or Trustee appointed under section 
10, the Local Government shall, within one month, by an order 
published in the Fort St. George Gazette, appoint a Chairman or 
Trustee, as the case may be, in the place of the person so ceasing 
to be a Chairman or Trustee. Such appointment shall be subject 
to the provisions of section 8. If the office vacated be that of an 
elected Trustee, the vacancy shall be filled up within one month 
by the Chamber of Commerce or Trades Association as the case 
may be in the manner provided in section 9, 


16. The term,for which any person appointed or elected to be 
Term of office of person so ® Chairman or Trustee under section 15 
appointed or elected. shall hold office, shall terminate on the 
date on which the term of office of the Uhairman or Trustee in 
whose place he is appointed or elected would have terminated 
under section 11. 
17. If, exclusive of any person ceasing to be a Trustee, the 
Option to leave casual number of the Trustees is nob less than 
vacancy unfilled, nine, and the conditions of section 8 re- 
main fulfilled, it shall be lawful for the Local Government not to 
appointa Trustee to the place of the person ceasing to be a Trustee. 
18. In the event of default being made by the Chamber of 
Nomination of elsoted Trus- Commerce or Trades Association in elect- 
tees by Local Governmentin ing any Trustee under section 12 or 
arenes section 15 within the period prescribed 
in this behalf, it shall be lawful for the Local Government, by 
notification in the Fort St. George Gazette, to nominate a person, 
and the person so nominated shall be deemed to be an elected 


Trustee. 
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19. The Local-Government may from time to time grant to 
Grant of leave of absence the Chairman such leave of absence as 
to Chairman. they may deem fit, and any person ap- 
pointed by the Local Government to act for the Chairman during 
any such absence on leave shall, while so acting, be deemed for all 
the purposes of this Act to be the Chairman. 


20. When any Trustee depart from the City of Madras with 
ENT ETET ciatiy intention of being absent for a longer 
rastee. period than three months, the Local 
Government may appoint some other 
person to act in the place of such absent Trustee until he returns 
to the City of Madras, or ceases to be a Trustee. The person so 
appointed shall be subject to all the restrictions and be entitled to 
all the privileges to which the Trustee for whom he is acting was 
subject or entitled. 


21. (1) The Local Government may from time to time 

determine what salary and what allow- 

err pears ance shall be paid to the Chairman, and 

may declare any conditions and restric- 

tions upon and under which such salary and allowances, respec- 

tively, shall be payable. 

(2) The allowance, if any, which the Local Government 

Payment of Obairman’s MAY direct to be paid to the Chairman 

leave allowances and acting during his absence on leave, and the 

Semea mars salary which may be directed to be paid 

to the person appointed to act for him, shall be defrayed as pro- 
vided in section 74, { 


t 


22. Hvery Trustee other than the Chairman shall be entitled 
to a fee of thirty rapees for each meeting 
of the Board of Committee appointed 
under section 28, clause (8), at which a quorum is present and 
business is transacted and which he attends from the beginning 
to the end thereof. Provided that, if more than one such meeting 
is held in any one week, no more than thirty rupees shall be paid 
to any Trustee for his attendance at all such meetings during that 


one week. 


Fees payable to Trustees. 


o 
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23. The following provisions shall 
pia dN EE be observed with respect to the proceed- 
ings of the Board, namely :— 


(1) During any vacancy in the Board the continuing 
Procedure in case of canal Trustees may act as if no vacancy had 
vacancy. occurred ; 


(2) The Board shall meet together and shall from time to 

time make such arrangements not incon- 

Hee nee otos, for transac- sistent with this Act with respect to the 

place, day, hour, notice, management, and 

adjournment of its meetings, and generally with respect to the 

transaction of business, as it may think fit, subject to the following 
` conditions, namely :— 


Ordinary fortnightly meot- (a) that a meeting shall be held 
ings. once at least in every fortnight ; 


(b) that the Chairman may, whenever he thinks fit and 


REE PER shall, upon the written request of not less 
than three Trustees, call a special meeting; 


(c) that no business shall be transacted at any meeting 
unless at least five Trustees are present 
throughout such meeting ; 


Quorum. 


(d) that every meeting shall be presided over by the 

Presidenti ab meeliign. Chairman, if he is present at the time 

appointed for holding the same, and if 

and while he is absent, by such one of the Trustees present as may 
be chosen by the meeting ; 


(e) that all questions shall be decided by a majority of 

Decision of questiona by VOÈS of the Trustees present, the Presi- 

majority of votes. dent having a second or casting vote in 
all cases of equality of votes ; 


(f) that if a poll be demanded the names of the Trustees 
voting and the nature of their votes shall 


be recorded by the President of the 
meeting ; 


Demand of poll. 
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(g) that minutes shall be kept by the Secretary of the 
names of the Trustees present and of the 
proceedings at each meeting in a book to 
be provided for this purpose, which shall be signed, as soon as 
practicable, by the President of such meeting, and shall be open 
to inspection by any Trustee during office hours, 


(h) The President may, with the con- 
sent of any meeting, adjourn it, 


Minutes of proceedings. 


Adjournment of mestings. 


(t) A copy of the minutes of every meeting of the Board 
Transmission of minutesto P=, as soon as conveniently may be, be 
Government and their pub- transmitted to such Secretary of the 
Pen ees Local Government as shall from time to 
time be appointed to receive the same, and shall be published in 
the Fort St. George Gazette, 


(8) The Board may, from time to time, appoint Committees 

consisting of not less than five of its 

oe of Committees number for carrying into effect any part of 

the provisions of thisAct, with such powers 

and under such instructions, directions, or limitations as shall be 

defined by the Board. Three members of any such Committee 

shall be a quorum; and the Board shall have power at any time to 
alter the constitution of or discontinue any such Committee. 


(4) A Committee may elect a Chairman of its meetings, 
and if no such Chairman is elected, or, if 
he is not present at the time appointed 
for holding the same, the members present 
shall choose one of their number to be Chairman of the meeting. 


President at meetings of 
Committees. 


(5) Committees may meet and adjourn at their discretion, 
but the Chairman of the Board may when- 
Meetings of Committees. ever he thinks fit and shall, upon the 
written request of not less than two mem- 
bers of a Committee, call a special meeting of such Committee, 


(8) Questions at any meeting of a Committee shall b 
decided by a majority of votes of the 
aoe a? oe at members present, and in caso of an equal 
division of votes the Chairman shall 

have a second or casting vote. 


Am8 


“48 ‘wabras aot No. 11 ‘or 1905. 


(7) No business shall be transacted at any such meeting unless 
at least three of the members of the 
Committee are present from the beginning 


Quoram in Committees. 
to the end thereof. 


24, No act or proceeding of the Board or of a Committee 
shall be invalid in consequence only of 
eae of acts and there being a vacancy in the number of 
the Trustees at the time when such act 
or proceeding was had or done, or by reason only of there being 
some defect in the appointment of such Board, Committee or 
Trustee, or on the ground that they or any of them were disquali- 
fied for the office of Trustee. 
25. (1) The Board may, by resolution in writing, with the 
sanotion of the Local Government, pre- 
Pete ai of powers to scribe which of the powers and duties by 
this Act conferred or imposed upon the 
Board may be exercised and performed by the Chairman. 
(2) The Board may, from time to time, with the like sanction, 
alter or cancel any such resolution. 
Duties of Ohairman. ; 26. The Chairman shall— 


(1) attend every meeting of the Board unless prevented by 
sickness or other reasonable cause ; 


(2) “exercise supervision and control over the acts and 
proceedings of all officers and servants of the Board in matters of 
executive administration, and in matters concerning the accounts 
and records of the Board ; 

(8) subject to the rules and regulations made under sections 
28 and 98, and to the schedule for the time being in force framed 
by the Board under section 27, dispose of all questions relating to 
the service of the officers and servants of the Board, and their pay 
privileges, and allowances. 

Onarree LiT.—Ovvickzs AND SERVANTS OTHER THAN 
THE CHAIRMAN. 
27. The Board shall, from time to time, prepare and sanction 
a schedule of the staff of officers and of 
Schedule of Board’s staff. servants whom the Board shall deem ‘it 
` f necessary and proper to maintain for the 
purposes of this Act, Such schedule shall also set forth the 
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amount and nature of the salaries, fees, and allowances which the 
Board sanctions for each such officer or servant. 


Provided that artisans, porters and labourers, and the suppliers 
of porters and labourers, shall not be deemed to be officers or 
servants withio the meaning of this section or of sections 28 and 29. 


Power to frame regulations 28. The Board shall, from time to 
regarding leave, sbsentee x 1 
allowances. time, frame regulations— 


(1) for regulating the grant of leave to the officers (other than 
the Chairman) and servants of the Board ; 


(2) for authorizing the payment of allowances to the said 
officers and servants, or to any of them, whilst abseat on leave; 


(8) for determining the remuneration to be paid to the person 
appointed to act for any such officers of 


Acting allowances. i : 
servants during their absence on leave ; 


(4) for regulating the period of ser- 


Length of service. : 
aa vice of all such officers and servants ; 


(5) for determining the conditions under which such officers 
and servants or any of them shall be en- 
titled, on retirement, to pensions, gratui- 
ties, or compassionate allowances, and the amount of such pensions, 
gratuities, or compassionate allowances ; : 


Pensions, &c., and 


(6) for authorizing the payment of contributions at prescribed 
rates and subject to prescribed conditions 
to any provident fund, which may, with 
the Board’s approval, be established by 
the officers and servants appointed under this Act, or to such pro- 
vident fund, if any, as may be established by the Board, with the 
approval of the Local Government, for the benefit of such officers 
and servants ; 


Contributions to provident 
fund. 


(7) for determining the conditions under which pensions, 

gratuities, or compassionate allowances 

Mae a may be paid to any of such officers and 

in the execution of duty. servants injured, or to the surviving re- 

latives of any of such officers and servants killed, in the execution 
of their duty. 
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Subject to the provisions of section 94 all pensions, contribu- 
tions, and allowances mentioned in this section shall be chargeable 
to the General Fund of the Board. 


Provided that the regulations framed under clauses (5), (6) 
and (7) of this section shall be subject to 


Provino. the approval of the Local Government. 


29. (1) Subject to the provisions of section 80 the power of 
PEES pantie appointing, promoting, suspending, dis- 
or grant leave to, officers and missing, fining, reducing or granting 
eee leave to the officers and servants of the 
Board shall be exercised by the Chairman in the case of officers and 
servants, whose monthly salary does not exceed. three bundred 
rupees and in every other case by the Board. 


(2) The power of dispensing with the services of any 

RS EER officer or servant of the Board, otherwise 

services or permitting retire- than by reason of such officer’s or servant’s 
ment of officers or servants. . WE 

own misconduct, or of permitting any 

such officer or servant to retire on a pension, gratuity or compas- 

sionate silowance, shall, subject to the aforesaid provision, be 

exercised by the Board alone. 


30. Every order or regulation made by the Board under 
Sais a I Rea sections 27, 28 and 29 shall, so far as the 
Government to orders or re- same relates to the Secretary, Engineer, 
fer ee Traffic’ Manager, or Chief Accountant of 
the Board, be subject to the previoas sanction of the Local Govern- 
ment, 


In this section the word “ Engineer” means the Engineer of 
the highest grade on the Board’s ordinary staff and also any one 
who may from time to time be employed as Consulting Engineer to 
the Board on a monthly salary. 


Cuarren 1V.—Prorprry or Tax Boarp. 


81. From and after the coming into force of thw Act, the 
several immaveable properties specified in 
Schedule II and all moveable property 
held by or in trast for the Board of Trustees of the ‘Harbour of 


Property vested in Board. 
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Madras shall vest in the Board but subject to all charges and 
liabilities affecting the same. 

32. The Board shall, for the purposes of this Act, have power to 
acquire and hold immoveable or moveable 
property, whether within or without the 
limits of the port, and the Board shall 
also have power to lease or sell any immoveable or moveable property 
which may have become vested in or acquired by it 


Power to acquire, hold or 
alienate property. 


Provided that no such acquisition of immoveable property not 
being an acquisition from the Secretary of State for India in Council 
shall be valid unless the consent of the Local Government to such 
acquisition shall have been first obtained. 

Provided also that no such sale or lease for any term exceed- 
ing ten years of any immoveuble property shall be valid unless the 
sanction of the Local Government thereto shall have been first 
obtained. 


33. When any immoveable property is required for the pur- 
poses of this Act, the Local Government 
may declare that such property is requir- 
ed for a public purpose, and may order 
proceedings to be taken for obtaining possession of the same under 
the Land Acquisition Act, 1894. Such property, when so acquired, 
shall, on payment by the Board of the compensation awarded and 
all costs connected with its acquirement, be deemed to be vested in 
the Board. 


34, Notwithstanding anythingin the Madras City Municipal 
Act, 1904, property vested in the Board 
shall be exempted from assessment to any 
rate or tax under the said Act. 

Cuarrer VI.— Works AND SERVICES. 

, 85. The Board may execute such 
works and provide such appliances as the 
Board may determine to be necssary or 
expedient for the puropses of the port. 


Application of Land Acqui- 
sition Act. 


Exemption and Municipal 
taxes, 


Power to execute works and 
provide app iances, 


General nature of works to 86. Snch works and appliances may 
bes cried. appliances to include — 


(1) wharves, quays, docks, stages, jetties and piers within the 
port or on the foreshore of the port, with all necessary and conve- 
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nient arches, drains, landing places, stairs, fences, roads, railways 
and approaches ; 


(2) railways, tramways, warehouses, sheds, engines and other 
appliances for conveying, receiving, and storing goods landed, or 
to be shipped or otherwise ; 


(8) moorings for carrying ont the purposes of this Act, and 
cranes, scales, and all other necessary means and appliances for 
loading and unloading vessels ; ` 


(4) reclaiming, excavating, enclosing and raising any part of 
the foreshore of the port which may be necessary for the execution 
of the works authorized by this Act, or otherwise for the purposes 
of this Act ; 


(5) such breakwaters and other works within or without the 
limits of the port as shall be expedient for the protection of the 
harbour or boat ; 


(6) dredgers and other machines for cleaning, deepening and 
improving any portion of the port or foreshore ; 


(7) pilot-boats and other appliances necessary for the safe 
navigation of the port and of the approaches thereto within a 
distance of three miles from the limits of the port; 


(8) vessels, steamtugs or other boats for use as well within 
the limits of the port as beyond those limita, whether in territorial 
waters or otherwise, for the purpose of towing or rendering assist- 
ance to any vessel, whether or entering leuving the port or bound 
elsewhere, and for the purpose of saving or protecting life or 
property and for the purpose of landing, shipping or transhipping 
goods under section 39 ; 

(9) boats, barges, and other appliances necessary in connection 


with the supply of water to shipping in the port ; 


(10) engines and other appliances necessary for the extin- 
guishing of fires in the port and on the property of the Board ; 


, (11) all such other works and appliances as may be, in the 
opinion of the Bomd, expedient for carrying out the purposes 
of this Act. ; 
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37. The Local Government muy, at any time, order a local 

survey Or examination of any works of 

ere ee FATET °F the Beard, or the intended site thereof. 

The cost of such survey and examination 

shall be borne and paid by the Board of the moneys in the Board’s 
hands by virtue of this Act. 


88. If, at any time, the Board allow any work or appliance 
Power of Local Governmen, Constructed or provided by the Board or 


to restore or complete works vested in it under this Act to fall into 
at the cost of Board. : 7 
disrepair ; 


or do not, within a reasonable period, complete any work com- 
menced. by the Board, or included in any estimate sanctioned by the 
Local Government ; 


or do not, after due notice in writing, proceed to carry out 
effectually any work or repair, or to provide any appliance which is 
necessary in the opinion of the Local Government for the purposes 
of this Act ; 


the Local Government may cause such work to be restored or 
completed or carried out, or such repair to be carried out, or such 
appliance to be provided; and the cost of any such restoration, 
completion, construction or provision shall be paid by the Board; 
and if the Board do not within a reasonable time provide for such 
payment, the same shall be recoverable in the manner provided in 
the Local Authorities Loan Act, 1879. 


89. Subject to the provisions of any law for the time bemg 
in force, the Board may land, ship, or 
tranship goods between vessels in the port 
and the wharves, piers or docks in posses- 
sion of the Board and may undertake the reception, removal, 
portage or storage of goods brought within the premises of the 
Board. 


Ohargee for landing, ship- 
ping and transhipping goods, 


40. (1) Whenever any ‘goods shell be taken charge of by 
the Board under the powers conferred by 

e E E this Act, it shall, if ¡thereunto required, 
give a receipt in the form or to he effect 


prescribed from time to time by the Local Government. 
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(2) No person to whom such receipt shall have been so given, 
nor the master nor the owner of the 
Liability for loss, eto., of vessel from which the goods in respect of 

s when once taken à g 
charge of. which such receipt shall be given may 
have been landed or transhipped, shall be 
liable for any loss or damage to such goods which may occur after 


they shall have been so taken charge of. 


41. (1) The responsibility of the Board for the logs, destrac- 
tion or deterioration of animals or goods, 
whether landed for import or received for 
export or for carriage by railway, 


Responsibility of Board for 
losg, eto., of animals or goods. 


during such time as the same remain in the possession or under 
the control of the Board, 


shall, subject to the other provisions of this Act, and, subject 
also in the case of animals or goods received for carriage by 
railway, to the provisions of the Indian Railways Act, 1890, be that 
of a bailee under sections 152 and 161 of the Indian Contract 
Act, 1872, omitting the words ‘in the absence of any special 
contract” in séction 152 of the last-mentioned Act. 

(2) With the previous sanction of the Local Government, and 
under such circumstances and conditions as the Local Government 
may prescribe, the Board may enter into an agreement relating 
to animals or goods landed for import or received for export or 
for carriage by railway, which may impose upon the Board a 
greater responsibility than that imposed by sub-section (1), 

(8) Every such agreement must be in writing and must be 
signed by, or on behalf of, the Board, 

Cuarrze VI.—Imposrtion and Recovery or RATES, 
42. The Board shall frame a scale of rates to be levied for 
ft i 
ee aren ; each or any of the following matters, 
namely :— : 
(a) for the landing, shipping, wharfage, cranage, storage or 
demurrage of goods at, and for the porterage of goods 
on, from, or within, 


(b) for permission for vessels or boats to approach or lie 
alongside, 
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(a) and for animals or vehicles carrying goods and’ mer- 
chandise to or from or entering upon or plying for 
bire at or on, à ' 


any wharf, pier, dock, land or building, in the possession 
or occupation of the Board, 


and may frame a scale of rates for the landing, tran- 
shipping and shipping of goods at any place within 
the limits of the port. 


48. The Board shall also frame a scale of charges for any 


; services to be performed by the Board or 
Scale of charges uf services —_ g 
in reapeot of vessel or goods, its servants in respect of any vessel or 
otc. 
goods or for the use of any works or 


appliances provided by the Board. 


44, (1) Every scale framed by the Board under section 42 
or section 48 shall be submitted ‘to the 
Local Government for sanction; and, 
when so sanctioned and published in the 
Fort St. George Gazette, shall have the force of law: and subject 
to the like sanction and publication, may, from time to time, be 

amended or added to by the Board. 
(2) The Board may, in special cases, with the previous sanc- 
tion of the Local Government, remit the 
a PaT ee Ra whole or any portion of the rates or 
of any charge leviable according to any 

scale in force under this section. 


Prior sanction of Local 
Government to such scales. 


45. (1) If, on the preparation of the estimate of any year, it 
appears that the estimated income of the 

aes Pee Board for such year, after deducting 
therefrom the estimated expenditure of 

such year, will be insufficient for the payment of the interest which 
may be payable by the Board during such year to the Secretary of 
State for India in Council or to any obher creditor, and of any sink- 
ing fund established under section 69, and of any sum, the repay- 
ment of which is due, in pursuance of any terms under section 63 ; 
or if, at any time in the course of ayear, it appears that the 


income of such portion of the year as has then elapsed, and the 
A—4 
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estimated income of the residue of such year, after deducting there- 
from the actual expenditure of such past portion and the estimated 
expenditure of such residue, will be insufficient for the payment 
of the said interest, sinking fnuds and sums due; 


the Board may, and upon the requisition of the Local Govern- 
ment shall, increase the rates, for the time being in force, to such 
extent as will render the estimated income of the year sufficient, as 
nearly as may be, for the payment in full of the said interest, 
sinking funds and sums due. 


(2) Such increased rates shall be fixed by the Board, and 
shall be submitted to the Local Governmont, and, if approved by 
the Loo.l Government, shall be published in the Fort St George 
Gazette, and shall become leviable after the expiration of three 
months from the date of such publication, and continue leviable 
until altered by the Board with the sanction of the Local Govern» 
ment. 


46. If the Board shall, for fifteen days after the receipt by 
Ee A eee the Chairman of any such requisition from 
ment to enhance rates if the Local Government, neglect or refuse 
Roary a S0; to submit to the Local Government for 
approval such increased rates, the Local Government may, by 
notification in the Fort St. George Gazerie, increase such rates as 
they think fit; and such notification shall have the same force as if 
a new scale of rates to the same effect had been duly framed under 
section 42 or section 48, and sanctioned and published under sec- 
tion 44. f 
47. The Board shall not lease, farm, sell or alienaie any power 
vested init under this Act of levying 
Disnbility of Boord oe rates, without the assent of the Local 


rates without sanction 
Local Government. Government. 


Š a E 43. All moneys recovered from any 
anmagesto Board. offender under this Act by way of fine or 
damages shall be paid to the Boird. - 


49. The Local Government may, in their discretion, at any 
Payment of balance of time direct thai the whole or any portion 
Madras Port Fund to Board. of the balance of the moneys credited 
under the Indian Ports Act ,1889, to the account of the Port Fund of 
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Madras, after defraying therefrom all expenses legally chargeable 
to the said account, shall be paid to the Board for the purposes of 
this Act. 


50. Rates in respect of goods to be landed shall be payable 
Time for payment of rates immediately on the landing of the goods ; 
on goods, in respect of goods to be removed from 
the premises of the Board, or to be shipped for export, or tranship- 


ped, shall be payable before the goods are removed or shipped or 
transhipped. 


51. For the amount of ull rates leviable under this Act in res- 
pect of any goods, the Board shall havea 


lien on such goods, and may seize and de» 
tain the same until such rates are fully paid. 


Lien for rates. 


52. The lien for such rates shall have priority over all other 

liens and claims, except for general aver- 

Pe Ht ones) o poa rd age and for the ship-owner’s lien upon 

the said goods for freight and other 

charges where such lien exists and has been preserved in the man- 

ner provided in section 58 and for primage, and for money payable 
to His Majesty or the Secretary of State for India in Council. 


58. If the master or owner of any vessel cr his agent, at or be- 


fore the time of landing from such vessels 
ree ria todas arelended, &Ny goods at any dock, wharf, quay, stage, 


jetty or pier in the occupation of the 
Board, gives to the Board notice in writing that such goods are to 
remain subject to a lien for freight or other charges including land- 
ing charges payable to the ship-owners to an amonnt to be mention- 
ed in such notice, such goods shall continue liable to such lien to 
such amount. 


54. Such goods shall be retained in the custody of the Board, 

or with the consent of the Chief Officer 

Rec iter ae of Customs in the public customs wharves 
ard warehouses, at the risk and expense 

of the owners of the said goods until such lien is discharged as 


herein-after mentioned, and-godown or storage rent shall.be pay. 
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able-by the party entitled to such goods fot the time during which 
they may be so retained. 


55. Upon the production to any officer appointed by the 
Board in that behalf of a document pur- 

ican ot ship-owner’s Sorting to be a receipt for, or a release 
o from, the amount of such lien, executed 
by the person by whom or on whose behalf such notice has been 
given, the Board may permit such goods to be removed without re- 
gard to such lien, provided that the Board shall have used reason- 


able care in respect to the authenticity of such document. 


56. Ifthe rates payable to the Board in respect of any goods 
. are not paid, or if the lien of the ship- 
Bhar of good neal paid owner for freight or other charges when 
neon freight is not ds- such notice as aforesaid has been given, 
is not discharged, the Board may, and if 
required by or on behalf of the person claiming such lien for 
freight, or other charges shall, at the expiration of two months from 
the time when the goods were placed in the Board’s custody, or if 
the ‘goods are of a perishable nature at such earlier period (being 
not less than twenty-four hours after the landing of the goods) as 
the Board shall think fit, sell by public auction the said goods, or 
so much as may be necessary to satisfy the amounts hereinafter 
directed to be paid out of the produce of such sale. 


57. Before making such sale, ten days’ notice of the same 
shall be given by publication thereof in 
the Fort St. George Gazette, unless the 
goods are of so perishable a nature as, in the opinion of the Board, 
to render their immediate sale necessary or advisable, in which 
event such notice shall be given as the urgency of the case admits 
of. 


Notice of gale. 


58. If the address of the owners of the goods has been stated 
on the manifest of the cargo or in any of 
l the documents which have come into the 
hands of the Board, or is otherwise known, notice shall also be 
given to the owner of vhe goods by letter delivered at such 
address, or-sent by post, ‘bat the title of a bona fide purchaser of 


" -Notice of sale to owners, 
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such goods shal! not be invalidated by reason of the omission to 
send the notice hereinbefore mentioned, nor shall any such purchaser 
be bound to inquire whether such notice has been sent, 


59. (1) The proceeds of every such 
sale shall be applied as follows :— 


Application of gale proceeds. 


(a) in payment of the expenses of the sale ; 

(b) in payment, accerding to their respective priorities of 
the liens and claims excepted in section 52 from the 
priority of the lien of the Board ; 


(c) in payment of the rates and expenses of landing, remov- 
ing, storing or warehousing the same, and of all other 
charges due to the Board in respect thereof. 


(2) The surplus, if any, shall be paid to the importer, owner or 
consignee of the goods, or to his agents, on his applying for 
the same: provided such application be made within owe year 
from the sale, or reason be shown to the satisfaction of the 
Board why such application was not so made; and, incase such 
application shall not be so made or reason shown, snch surpins 
shall be held by the Board upon trust for the purposes of this Act. 


60. If the master of any vessel in respect of which any rates 
Recovery of rates andchar- OT penalties are payable under this Act, 
ges by distraint of vessel. or under any by-laws, rules or orders 
made in pursuance thereof, refuses or neglects to pay the same or 
any part thereof on demand, the Board may apply to the Chief 
‘Officer of Customs of the port, and that officer shall distrain or 
arrest such vessel and the tackle, apparel and furniture belonging 
thereto, or any part thereof, and detain the same until the amount 
so due to the Board is paid ; 


and, in case any part of the said rates ‘or penalties, or of the 
cost of the distress or arrest, or of the keeping of the same, remains 
unpaid for the space of five days next after any such distress or 
arrest has been so made, the Chief Officer of Customs may cause 
the vessel or other things so distrained or arrested to be sold, and, 
with the proceeds of such sale, shall satisfy such rates or penalties 
and cots, including the costs of sale remaining unpaid, rendering 


the ous p.03 (if any) to the master of such vessel on demand. 
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61. If the Board give to the officer of Government whose 
Grant of port-clearance duty it is to grant the port clearance 
after payment of rater. of any vessel a notice stating that an 
amount therein specified is due in respect of rates or penalties 
chargeable under this Act, or under any by-laws, rules or orders 
made in pursuance thereof, against such vessel, or by the owner or 
master of such vessel in respect thereof, or against or in respect of 
any goods on board such vessel, such officer shall not grant snch 
port-clearance until the amount so chargeable has been paid. 


62. Notwithstanding anything contained in the twelve sections 
last preceding and in section 48, the 
Board may recover by suit any rates, 
damages, expenses, costs, or in cuse of sale the balance thereof, 
when the proceeds of sale are insufficient, or any penalties or tines 
paysble to, or recoverable by, the Bourd under this Act or under 
any by-laws made in pursuance thereof. 


Alternative remedy by suit. 


Cuaprer VIT.—Loans. 
63. (1) The Board may, with the previous sanction of the 
Local Government and of the Governor- 
General in Council, and after due notifica- 
tion in the Gazette, raise loans required for carrying out the pur- 
poses of this Act, 


Power to raise loans. 


(2). Loans may be raised in the open market, or obtained from 
the Secretary of State for India in Council. The terms of all 
loans shall be subject to the epproval of the Governor-General 
in Council. 


64. (1) Debentures issued by the Board shall be in the form 
prescribed by Schedule III, and shall be 


Debentures. 
eye transferable by endorsement. 


(2). The right to sue'in respect of moneys secured by such 
debentures shall be exercisable by the holders thereof for the time 
being, without preference in respect of priority of date. 

65. All loans contracted by the Board shall be raised in 

Placo and currency of Judia,and in Indian currency, unless the 
loans raised. Local Government, with the previous sanc- 
tion of the Governor-General in Council, shall, by a notification in 
he Gazette, otherwise direct. 


MADRAS adr Wo. m or 1905, 31 


66. Allloans may be raised on the security of— 


(a) the property now vested, or which may hereafter become 
vested, in the Board, other than any sums 
set apart by the Board as a sinking fund 
for the purpose of paying off any loan ; and 


Becuity for loans. 


(b) the tolls, dues, rates, rents and charges leviable ander 
this Act. 


87. The Secretary of State for India in Council shall have, in 

respect of loans made by him to the Board, 

con” er ee or to the Trustees of the Harbour of 

made to Board. Madras, the same remedies as debenture- 

holders; and he shall not be deomed to possess any prior or greater 
rights in respect of such loans than debenture-holders. 


68. The Board may apply any sums, which cau be so applied 
Power tore-pay loans be- Without prejudicing the security of the 
fore due date. other debentnre-holders of the Board, in 
repaying to the Secretary of State for India in Council any sum 
which may remain due to him in respect of the principal of any 
loan, although the time fixed for the repayment of the same may 
not have arrived : ` 


Provided that no such repayment shall be made of any sum 
less than ten thousand rupees ; and that if such repayment is made, 
the amount of interest in each succeeding instalment shall be 
adjusted so as to represent exactly the interest due on the outstand- 
ing principal. 

69. In the case of loans raised by the Board which are not 

Establishment of sinking repayable before the expiration of one 
fund. year from the date of the loan, the Board 
shall set apart half yearly out of its income as a sinking fund a 
sum sufficient to liquidate the loan within a period which shall not 
in any case, unless the previous consent of the Governor-General in 
Council shall have been obtained, exceed thirty years; but the 
maximum period shall not in any case exceed sixty years. Provided 
that a sinking fund need notin the absence of any stipulation to 
that effect be established in the case of loans taken from the 
Secretary of State for India in Council. i 
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70. (1) The sums so set apart shall be invested in securities 
of the Government of India, or in the 
Board’s debentures, and shall be held in 
trust for the purposes of the Act by two Trustees, one being the 
Board, and the other a person appointed by the Local Government» 


Investment of sinking fund. 


(2) The Board mey apply the whole or any part of the sums 
accumulated in the sinking fund in or 
towards the discharge of the moneys for 
the repayment of which the fund has been established, provided 
that it pays into the fund in each year, and accumulates until the 
whole of the moneys borrowed are discharged, a sum equivalent to 
the interest which would have been produced by the sinking fand, 
or the part of the sinking fund so applied. 


Application of sinking fund. 


71. Thesinking fund established for the liquidation of any 
loan shall be subjected to annual exami- 
nation by the Accountant-General, Madras, 
who shall ascertain whether the cash and the current value of the 
securities at the credit of the fund are actually equal to the amount 
which would have been accumulated, had investments been regu- 
larly made, and had the rate of interest as orignally estimated 
been obtained thereon. The Trustees shall pay forthwith into the 
sinking fund any amount which the Accountant-General may cer- 
tify to be deficient. 


Examination of sinking fund. 


72. (1) The debt already incurred to the Secretary of State for 

India in Council shall be deemed to have 

ae on outstanding borne interest at the rate of four per cent 

per annum from, and after, the first day 

of April 1902, and shall in future bear interest at the said rate, 

and any payments of interest on such debt at the said rate made 

after the first day of April 1902 shall be deemed to have been full 
and sufficient payments of interest. 


(2) The outstanding balance of the debt already incurred to 
_ the Secretary of State for India in Coun- 
oe of outstanding i] shall be repaid upon such terms as to 


the time of repayment, and otherwise, as 
the Governor-General in Council may approve. 
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i 78. Nothing contained in this Act 
Pi cca as loans on shall prevent the Trustees from raising, 
with the sanction of the Governor-General 

in Council, loans under the Local Authorities Loan Act, 1904, 


Cuaprrsr VIL[.—Hxpenbirore. 


74, Subject to the provision of section 94 and to any specific 

appropriation by the legislature, the rent, 

Rd seed oo Board income, and other proceeds of any pro- 

perty vested in the Board under this Act 

and acquired by the Board thereunder, and all moneys acquired by 

the Board under or by virtue of this Act shill be applied by the 
Board as follows and in the following order, namely, — 


(1) the salaries, fees, allowances, pensions, gratuities, com- 
passionate allowances, or other moneys due to the chairman, officers 
and servants appointed under this Act, and the contributions, if 
any, authorised to be made to any provident fund established for 
the benefit of the said officers and servants ; 


(2) the cost of repairs to and the maintenance of the property 
vested in the Board, and all charges upon the same and all work- 
ing expenses ; 

(8) the payment of any interest which is from time to time 
owing by the Board ; 


(4) payments to sinking funds and the repayment of the prin- 
cipal of loans as they fall due ; 


(6) the cost or portion of the cost of any new work, plant, 
vessel or appliance which the Board may determine to charge to 


Revenue ; 


(6) the remuneration of the Trustees ; and 
(7) generally for the purposes of this Act. 


Prior sanction of Local 75. No exy nditure shall be charged 

0: : $ 

Government to charge ex- by the Board to capital without the pre- 
er oe vious sanction of the Local Government. 


Am 
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76. No new work, or appliance the estimated cost of which 

exceeds two thousand rupees shall be 

se requiring eat commenced or provided by the Board, nor 

shall any contract be entered into by the 

Board in respect of any such new work or appliance until a plan and 

estimate of such work has been submitted to, and approved by the 

Board ; and, in case the estimated cost of any such new work or 

appliance shall exceed twenty-five thousand rupees, it shall not be 

commenced or provided until such plan and estimate have been 
sanctioned by the Local Govarnment. 


77. Save ina case of pressing emergency, the Board shall 

not, without the assent of the Local 

ae expenditure Government, spend on any item of ex- 

penditure any greater sum than shall 

have been allotted for that item in an estimate approved by the 
Local Government and for the time being in force. 


78. In a case of pressing emergency the Board may, without 
the assent of the Local Government, 
Limit t f di- i ; i i 
poar Leia pa ee spend on any item of expenditure on which 
the Board is empowered to spend money 
under this Act, 


(1) any sum not exceeding five thousand rupees in excess of 
any sum which may have been allotted for that item in an estimate 
approved by the Local Government and for the time being in force, 


(2) any sum not exceeding five thousand rupees on any item 
for which no funds have been allotted in any such estimate. 


Provided that whenever the Board sanctions any expenditure 
under this section the Chairman shall forthwith report to the 
Local Government the circumstances of the case and the manner 
in which the Board proposes to meet the expenditure, 


CHAPTER IX.—Accounts, ESTIMATES AND Conrraots, 


79. In the accounts of the Board, a pilotage account shall be 
kept separate from the general account. 
All fees for pilotage and all fines and 
penalties levied under this Act from pilots or harbour masters or 
other persons employed in the pilot service, shall be credited to 
the pilotage account and shall be held by the Board in trust. 


Pilotage account. 
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80. The accounts of the receipts and expenditure of the Board 
shall, once in every year, be laid before 
Andit and examination of the Local Government and shall be audited 
accounts. Power of auditors ` z 
to call for books, eto. . and examined by such auditors as shall, 
from time to time, be appointed by the 
Local Government. For the purposes of any such audit and exa- 
mination of accounts,the auditors may, by sammons,in writing require 
the production before them of all books, deeds, contracts, vouchers 
and all other documents and papers which they deem necessary ; 
and may require any person holding or accountable for any such 
books, deeds, contracts, vouchers, documents, or papers to apper 
before them at any such audit and examination or adjournment 
thereof, and to answer all questions which may be put to him with 
respect to the same, or to prepare and submit any further statement 
which such auditors may consider necessary in explanation thereof. 


81. Within fourteen days afer the audit and examination 
EEEE have been completed, the anditors, shall 
. report upon the account audited and ex- 
amined, and ‘shall forward copies of their report to the Local 
Government and to the Board. The Bosrd shall cause the report 
and an abstract of the accounts to be published in the Fort St. 
George Gazette and in some one or more of the daily newspapers 
published in Madras. 


82. The auditors shall be paid by the Board such remuner- 
ation us the Local Government shall 


Anditors’ remuneration. . 
determine, 


83. The Chairman shall, at a special meeting to be held on or 

before the twentieth day of January in 

Submission to Board of en- each year, lay before the Board an esti- 
nual estimate of income and : 

expenditure. mate of the income and expenditure of 

the Board for the financial year then next 

ensuing. Every such estimate shall be in such form as the Local 

Government shall direct. 


84. Such estimate shall be completed and printed, and a copy 
thereof sent by post or otherwise to each 
Pe enlation of estimite lo ‘Trustee not less than ten clear days at least 
prior to the day appointed for the special 

meeting before which the estimate is to be laid under section 88, 


36 MADRAS AOT NO. O ov 1905, 


85. 1t shall be in the discretion of the Board, at such meet- 
ees l ing, to pass or to reject, the estimate, or 
amon nd passing of to modify or alter it, and to pass it as so 

modified or altered, 


86. (1) Every such estimate, when so passed by the Board, 
shall be submitted to the Local Govern- 
oe oe bY ment not later than the tenth day of Feb- 
ruary; and the Local Government may 
either approve the estimate, or may return it with remarks and may 
call for such additional information as they may deem necessary ; 
and the Board shall forthwith proceed to reconsider the estimate 
with reference to such remarks, and shall furnish such addi- 
tional information as the Local Government may call for and shall, 
if necessary, modify or alter the estimate and shall re-snbmit it to 
the Local Government. 


(2) The Local Government shall then pass, reject or modify all 
or any of the items entered in the estimate or add thereto any items. 
Provided thet no such modification, rejection or addition be incon- 
sistent with the provisions of this Act of involve the raising of a 
loan. 


87. The Board may, in the course of any year for which an 

estimate has been approved by the Local 

al cappiration of eapplement Government, cause one or more supple- 

mental esimates for the residue of such 

year to be prepared and laid before the Board ; and thereupon such 

proceedings shall be had as by sections 84, 85 and 86 are directed to 

be had with respect to the estimate therein mentioned. Every such 

supplemental estimate shall be considered by the Board and sub- 

mitted to the Local Government in the same manner as if it were an 

original annual estimate. 

88- The Board may enter into con- 

pager to ontor into con tracts for carrying into effect the pur- 
poses of this Act. 


Provided always that no contract, under or by virtue of which 
a sum greater tlan fifty thousand rapees may in any event be pay- 
able by the Board, shall be valid without the assent of the Local 


Government, 
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89. The Ohairman may, for, and on behalf of, the Board en- 
ter into any contract, whereof the value or 
amount shall not exceed two thousand 
rupees, in like manner and formas if such 
contract were, on his own behalf; but every other contract by, or 
on behalf of, the Board shall be passed by the Board and shall be 
in writing and signed by the Chairman and by two Trustees, and 
shall be sealed with the common seal of the Board. No contract 
made otherwise than in compliauce with the requirements of this 
section and of sections 76 and 88 shall be valid. 


Mode of executing oon- 
tract, 


90. The Board may compound or compromise any claim or 
demand arising out of any contract enter- 
P d ; . ; 
e a orcom ed into by the Board or any action or 
sult instituted by or against the Board. 


Cuarter X.—Pitors anp Harsour MASTERS. 


91. The Board shall have the right and privilege of main- 
taining pilots or harbour-masters for the 
navigation of vessels at the port, and all 
fees for pilotage shall be paid to the Board. 


Pilotage fees. 


92. No person shall be appointed to be a pilot or Harbour 
master by the Board who is not for the 
time being ysuthorized by the Local 
Government under the provisions of the Indian Ports Act, 1489, to 


Appointment of pilots 


pilot vessels, 
98. Notwithstanding anything con- 
sardine cr ee dias re tained in sections 27, 28 and 29, the Board 
may make such special rules and regula- 
tions as it shall think fit— 
(a) for fixing and regulating the wages and allowances for 
pilotage to be received by pilots or harbour-masters ; and 
(b) for regulating the behaviour and conduct of pilots or 
harbour-masters. 
and shall enforce the observances of such rules and regulations 
by the imposition of pecuniary peralties not exceeding two hundred 
rupees for every breach thereof, or by suspension or, deprivation 
of appointment, or otherwise, as to the Board may appear expedient : 
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provided that such roles and regulations shall first have been 
approved by the Local Government, and published in the Fort St. 
George Gazette. 


94. All sums credited to the pilotage account under section 
79 may be applied, in such proportions as 
the Board shall from time to time direct, 
to the following purposes ouly, namely :— 


Expenditure on postage. 


(1) the purchase and maintenance in repair of such vessels, and 
the supply of such materials, stores or other things as the Board 
may deem it necessary to maintain or supply for the efficiency of the 
pilot service ; 


(2) the payment of the salaries and allowances of pilots or har- 
bour-masters and other officers and servants of the Board employed 
in the pilot service or in the supervision thereof; 


(8) the payment of pensions, or retiring gratuities or compas- 
sionate allowances to pilots or harbour-masters and other officers 
and servants engaged in the pilot service, and of the contributions, 
if any, duly authorised to be made in their behalf to any provident 
fund ; 


(4) The payment of pensions, gratuities, and compassionate 
allowances granted by the Board to pilots or harbour-masters and 
other officers and servants engaged in the pilot service, who have 
been injared in the execution of their duty, and to the surviving 
relatives of pilots or harbour-masters, offices, and servants so 
engaged, who have been killed in the execution of their daty. 


JHAPTER X1.—By-Laws 


95. The Board may, from time to time, make by-laws not 
inconsistent with the provisions of this 


P to frame bye-laws. 
ower to P PJO eNE Aob -or of the Indian Ports Act, 1889— 


(1) For the guidance of persons employed by the Board under 
this Act ; 


(2) For the safe and convenient use of the docks, wharves, 
quays, jetties, sheds, warehouses, railways, tramways, and other 
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works constructed by the Board or vested in the Board under this 
Act; 

(3) For the use of the public landing places constructed by 
or vested in the Board ; 

(4) for the reception, porterage, storage and removal of goods 
brought within the premises of the Board and for the exclusive 
conduct of those operations by the Board or persons employed by 
the Board ; 

(5) for keeping clean the harbour and basins and the works 
of the Board, and for preventing filth or rubbish being thrown 
therein or thereon ; 

(6) for the mode of the payment of the rates leviable under 
this Act; 

(7) for regulating, declaring and defining the docks, wharves, 
quays, jetties, stages, and piers vested in the Board on which 
goods shall be landed from vessels and shipped on board vessels ; 

(8) for regulating the lighterage of cargo between ships and 
shore, or between shore und ships; and 

(9) generally for carrying out the purposes ophis Act. 

96. No by-law, or alteration or revocation of a by-law, ehall 
have effect until the same has been pub- 
lished for three weeks successively in the 
Fort St. George Gazette and has been approved by the Local 
Government, 


Validity of by-laws. 


97. The Board may, in such by-law, prescribe such penalties 

us it shall deem fit for the infringement 

oe bylaws for infringement Of the same: provided that no penalty 

for any one infringement of a by-law 

shall exceed one hundred rupees, nor,in case of a continuing 

infringement, shall any penalty exceed fifty rupees per diem for 

every day after the firstduring which such infringement continues. 

98. The Board shall cause the said by-laws and the scales of 

= rates leviable by the Board to be printed 

ee ae à in the English, Telugu, Tamil and Hin- 

dustani languages, and to be hung up at 

the several wharves, docks, and piers and other convenient places 
on the premises of the Board. © 
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99. The Local Government may, by 
an order published in the Fort St. George 
Gazette at any time, annul any such by-law. 


Cancellation of by-laws. 


Cuaprrer XI[.—PENALTIES. 


100. Any person who being a trustee, or an officer or servant 

of the' Board, shall acquire, directly or in- 

Pac Torborg intorest- directly, any share or interest in any con- 
tract or employment with, by, or on be- 

half of, the Board, shall be deemed to have committed the offence 


made punishable by section 168 of the Indian Penal Code. 


Provided that nothing in this section shall apply to any person 
who under the proviso to sub-section (1), of section 7 is to be 
deemed not to have any share of interest in any contract of em- 
ployment. 


101. Any person employed under this Act, not being a public 
servant within the meaning of section 21 
ea oceanic taining ib of the Indian Penal Code, who shall accept 
e or obtain, or agree to accept or attempt 
to obtain from any person, for himself or for any other 
person any gratification whatever, other than legal remuneration, 
as a reward for doing or forbearing to do, any official act, or for 
showing or forbearing to show, in the exercise of his official func- 
tion, favour or disfavour to any person ; or for rendering or attempt- 
ing to render any service or disservice to any person with the Board 
or with any public servant as such, or with the Government, shall 
be liable to the same punishment as is provided by the Indian 
Penal Code in the case of the like offence committed by a public 
servant, 


102. Any persons who, when duly required so to do by any 
auditor df accounts under section 80, shall 

amy as Recegi rag refuse or neglect to appear before such 
an auditor of accounts, eto. anditor or to produce any books, deeds, 
contracts, accounts, vouchers, documents, 

papers or to answer any question or prepare and submit any state- 
ment shall be punishable for every such neglect or rogaa with fine 
which may extend to one hundred rupees. $ 
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108. ` Any person who withont license of competent authority 

` wilfully deposits, or permits his servants 

it onalty for depositing pa to deposit ‘any dust, dirt, dung, ashes, 
shore. refuse or filth of any kind, or broken glass, 
earthenware, or rubbish, in or upon any wharf, dock or pier in the 
possession of the Board, or in or upon any part of the foreshore of 
the port shall be punishable with fine which may extend to ten 


rupees for each offence, 


104. (1) Any person, other than'the Board or the Conservator 
of the Port, who shall, without: first 
Penalty for setting up any wa 7 
erection below high-water obtaining the written consent of the Local 
aes E BES Government to his so doing, make, set 
up or fix, within the limits of tle port, any wharf, quay, pier 
mooring or other erection whatsoever, shall be punishable with 
fine which may extend to one thousand rupees, and to a farther 
fine which may extend to one hundred rupees for every day during 
which he shall permit such wharf, quay, pier, mooring or other 
erection, to remain after notice to remove the same has been 
given to him. 


‘(2) ‘Any such wharf, quay, pier, mooring or other erection 
within the limits of the port may be removed by the Board and 
the person who made, set up, or fixed the samo, shell be liable 
to pay all expenses which may be incurred by the Board in the 


removal thereof. 


105. If it be found when goods are imported at, or exported 
from, any wharf, dock or pier in the pos- 

MEE Set or ode session of the Board, that the weight or 
quantity of such goods has been under- 

stated in any document presented to any officer of the Board for the 
purpose of enabling him to determine the rates payable in respect 
of the said goods, the owner of such goods shall be liable to pay to 
the Board such sum not exceeding twice the proper rates on the 
weight or quantity of goody so understated as may be determined 
by the Board, and the said sum shall, on the application of the 
Board, be recoveralle under a Presidency Magistrate’s warrant as 
if it were a fine inflicted by such Magistrate. .. 82 ia u3 

6 
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106. Any person who removes or attempts to remove, or 
abets the removal of, any vessel or goods 
with the intention of evading payment of 
the rates lawfully due in respect thereof to the Board, shall be 
punishable with fine which may extend to fifty rupees, 


Penalty for evading tolls, eto. 


107. If, through the negligence of any person ,having the 
guidance or command of any vessel, or of 
any of the mariners or persons employed 
on such vessel, damage shall be caused to 
any wharf, dock, pier or other work in the possession of the Board, 
the amount of such damage shall, un the application of the Board, 
be recoverable, together with the cost of such recovery by distress 
and sale, under a Presidency Mapistrate’s warrant of a sufficient 
portion of the boats, masts, spars, ropes, cables, anchors or stores 
belonging to such vessel: Provided that no such warrant shall issue 
until the master of such vessel has been duly summoned to appear 
or, if he appears, until he has been heard ; and provided also that 
no such warrant shall issue if the vessel was at the time under the 
orders of & duly authorised servant of the Board or officer in the 
pilot service of the port unless the damage caused was in no way 
attributable to the order, act or improper omission of sach 
servant or officer. 


Recovery of value of dam- 
age to property of Board. 


108, Except as is otherwise provided, all offences against this 

Act or against any by-law published under 

ety era in section 96 shall be cognizable by a Presi- 
dency Magis‘rate. 





(Cuarrtr XIII. MISOELLANEOUS,) 


109. Nothing in this Act shall affect any power vested in the 


Saving of power of Chief Chief Officer of Customs under any law 
Officer of Onstoms under for the time being in force. 
existing law. 
i110. No suit or other proceeding shall be commenced against 
any person for anything done, or purport- 
ing to have been done in pursuance of 
this Act without giving to such person 
one month’s previous notice in writing of the intended suit or 


Notice and limitation of 
suits or other pr i 
eee) aa 


MADBAS AcT No. II or 1905. 43 


other proceeding, and of the cause thereof nor after six months 
from the accrual of the cause of such suit or other proceeding. 


t11. The Board shall not be lable for any act or default of 

any officer or servant appointed under 

EO dryers tania this Act, or under the Indian Ports Act*, 

1889, if the Board be appointed by Gov- 

ernment, under the [Indiar Ports Act, to be Conservator of the Port, 

or of any person acting under the authority or direction of any 

such officer unless such act or default is done or made under the 
direction of the Board ; 


nor for any damage sustained by any vessel in consequence of 
any defect in any of the moorings, hawsers, or other things belong- 
ing to the Board ; 


nor shall the Board, or any of the said officers or servants, be 
liable in damages for any act bon: fide done, or ordered to be done 
by them in pursuance of this Act. 


112, The Chairman shall supply to the Local Government 

REE E EE, such returns and information as may be 

information to Local Govern- called for by the Local Government for 
pois the purposes of this Act. 


118 If, at any time, it appears to the Local Government 
that the works intended to be executed 

See A E AES by the Board under this Act have not 
works andcancel powers of Leen, and are not likely to be, properly 
eee carried ont or maintained by the Board, 
the Local Government may give six months’ notice, by order pub- 
lished in the Fort St. George Gazette, that, unless, within that 
period the Board take measures, to the satisfaction of the Local 
Government for the carrying out or maintenance of the said works 
the powers by this Act conferred on the Board shall, at the end of 
such period, be withdrawn or revoked. If, at the end of such 
period, the Board has not taken such measures, the Local GRovem= 
ment may assume possession and management of the works already 
constructed, and may, by a like notification, declare the powers 
of the Board to be withdrawn or revoked; and upon publication of 
such notification, all immovable and movable property, all rights 
RPL aN EA Ro IEE ae I ERE 


# Act X of 1889. 
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of levying and recovering rates and penalties, all benefit.of con- 
tracts, and all rights of suit which at the time are vested in the 
Board, shall be transferred to, and vested in, His Majesty ; and 
the rights of all creditors of the Board under this Act shall con- 
tinue as against His Majesty to the extent of the property so trans- 
ferred to and vested in him. 





SCHEDULE I. 
(See Section 3.) 
Hnactments Repealed. . - 
Acts passed by the Governor of Fort St. George in Council. 











Year.) Number. Short ttle or Subject. 

1886 II |The Madras Harbour Trust Act, 1885. 

1886 III | The Madras Harbour Trust Crago pm Act, 1888. 

1892 I |The Madras Harbour Trust (Amendment) Act, 1892. 

1898 II | The Madras Harbour Trust (Amendment) Act, 1898, 
1900 III | The Madras Harbour Trast (Amendment) Act, 1800, 


nn mre ee ee a e ee 


meneere 


SCHEDULE II. 


(See Sectton 31.) 
The properties vested in the Board. 


Part I. 


‘All that pieoo or parcel of land with tho buildings, structures, 
and appliances therson and all that sea space occupied by and 
enclosed in the north and south groynes of the existing Harbour 
at Madras together with the moorings therein laid down, 
which said land and space together form the Madras Harbour 
and are bounded:— 

On the north by land bearing re-survey No.1 of Tondiarpet divi- 
sion and by the sea, the line of such boundary running from a pillar 
erected on the north-west corner of the said premises, being situate 
one hundred and ninety-five feet from the north-west corner of 
the Clive battery and bearing twelve degrees twenty-five minutes, 
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east of north from the said corner, for ninety yards to another 
pillar erected at the root of the said north groyne and thence along 
tlie sea edge of the rubble base of the said north groyne to 
the eastern boundary ; 


on the east by the sea, the line of such boundary following 
the sea edge of the rubble base of the said north groyne from 
north to south, thence across in a direct line to the sea edge of the 
rubble base of the said south groyne and so on slong such sea edg® 
to the southern boundary ; 


on the south by the sea, by the foreshore, and other land 
belonging to the Secretary of State, by landin the occupation of 
the South Indian Railway Company (Limited) and by land vested 
in the Corporation of Madras, the line of such southern boundary 
following the sea edge. of the rubble base of the said south groyne 
from the eastern boundary up to the root of such groyne and 
thence a curved line running on a radius of about one thou- 
sand feet up to an iron post sunk below the level of the street at 
the junction of the southern and the western boundaries being 
situate eighty-seven feet from the north-eastern corner of the 
building now occupied by the Chartered Mercantile Bank and 
one hundred and thirteen feet nine inches from the south-east 
corner of that building ; and 


on the west by land vested in the Corporation of Madras, the 
line of such boundary running southwards from the north-west 
pillar referred to in the northern boundary to the north-west, angle 
of the Clive battery, thence along the western side of such battery 
and for ten feet along the south side of same, thence for a distance 
of one hundred and fifty-three feet to a pillar marking the joint 
Municipal and Harbour boundary, thence southwards as far as the 
iron post referred to in the southern boundary along a line coinci-. 
dent with the Municipal boundary of the First Line Beach Road. 


Excepting always from the said lands and premises the lands 
and. buildings vested in the said Secretary of State included within 
the said boundaries and known respectively as the Clive battery 
comprising resurvey numbers 3828, 8824and 8825, the office and 
premises of the Deputy Commissioner of Police and the Bonded 
Warehouse. 
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All that piece or parcel of land situate at Rayapuram in the 
Jity of Madras together with the buildings and erections thereon 
and known as Carlton House, bounded— 

on the north side ‘thereof by north side Mada Church 
Square Road and by a continuation of the revetment construct- 
ed by the Harbour Trust Board ; 

on the east by the sea ‘edge of the said revetment; 

on the west by east side Meda Church Road ; and 

on the south by portion of the said revetment, the 
premises belonging to Messrs. Arbuthnot & Co. and Tandava- 
murthi Chetti Street. 

Part JII. 

All that piece or parcel of land situate in Rayapuram aforesaid 
together with the buildings and erections thereon and bounded— 

on the north by Kalmandapam Road and a portion of 
the said revetment ; 

on the east by the sea edge of the said revetment ; 

ou the west by east side Mada Church Road and resurvey 
No. 848, and 

on the south by a portion of the said revetment by Thirnven- 
gada Naick lane and by resurvey No. 848, 

Part IV. 

All that piece or parcel of land situate in Reyapuram aforesaid 
together with the buildings and erections thereon, and bounded— 

on the north by a pillar erected on the eastern boundary of 
Ghaus Mohideen Pettah Road placed at one thousand one hundred 
and forty-seven yards, north of the junction of such road with 
Kalmandapam Road and by a line running due east and west 
through such pillar to the sea edge of the said revetment ; 

on the east by the sea edge of the said revetment to the pillar 
erected at the western corner of Cassimode bay, thence across the 
bay by a line running due east and west to the sea edge of the 
revetment and thence along such sea edge to the southern boundary ; 


gn the west by Ghaus Mohideen Pettah Road, and ; 
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on the south by the Kalmandapam Road and the line thereof 
produced to meet the eastern boundary. 


Excepting always the continuation of Flagstaff street passing 
through the said land and bearing resurvey No. 3310. 





SCHEDULE NI. 
(See Section 64.) 


FORM OF DEBENTURE. 
The Trustees of the Port of Madras. 


The 19 
No. 


By virtue of the Act No. II of 1905 of the Council of the 
Governor of Madras for making Laws and Regulations, entitled 
“The Madras Port Trust Act, 1905,” we, the Trustees of the Port 
of Madras, in pursuance of the powers vested in us in sections 
sixty-three and sixty-four of the above Act, and in accord- 
ance with the advertisement dated , in consi- 
deration of the sum of Rs. paid to us by » promise 
to pay to the said or order the sum of Rs. 
thirty years after the date hereof, together with interest thereon, 
at the rate of per cent per annum, payable half-yearly 
on the day of and the 
day of . But if default shall te made for two con- 
secutive half years, in either the payment of the interest or making 
the necessary investments on account of the sinking fund, the 
loan shall at once become repayable. 

Stguature of the Chairman and two Trustees, 





MADRAS ACT No. III of 1905. 
(Received the assent of the Governor on the 19th April 1905 and that 
of the Governor-General on the 22nd May 1905). 
An Act to provide measures for checking unauthorised occupation 
of lands which are the property of Government. 

Wuerxas it has been the practice to check the unauthorised 
occupation of lands which are the property 
of Government by the imposition of penal 
or prohibitory assessment or charge, and whereas doubts have 


Preamble. 





“48 MADRAS AGT NO. Ir oF 1905, 


arisen as to how far such ‘practice id authorised by law and it is 
expedient to make statutory provision for checking such occupation. 
It is hereby enacted as follows :— 
1. This Act may be cited as “The Madras Land Encroach- 
2 ment Act, 1905”. It extends to the whole 
PDO Ue nas okta of the Presidency of Madras, 


2. (1) All public roads, streets, lanes and paths, the bridges, 

ditches, dikes and fences, on or beside the 

Baa sek paplis Same, the bed of the sea and of harbours 

and creeks below high water mark, and of 

rivers, streams, nålas; lakes and tanks, and all canals and water- 

courses, and all standing and flowing water, and all lands, wher- 
ever situated, save in so far as the same are the property , 

(a) ofany zamindar, poligar, mittadar, jagirdar, shrotri- 
emdar or inamdar or any person claiming through or holding 
under any of them, or . 

(b) ofany person paying shist, kattubadi, jodi, poruppu 
„or quit-rent to any of the aforesaid persons, or 

(c) of any person holding under ryotwari tenure, includ- 
ing that of a janmi in Malabar, or of a wargdar in Sonth Canara, 
or in any way subject to the payment of land revenue direct to 
Government, or 

(4) of any other registered: holder of land in proprietary 
right, or 

(e) ofany other person holding land under grant from 
Government otherwise than by way of license, 

and, as to lands, save also in so far as they are temple-site 
or owned as housesite or backyard, ; 

are and are hereby declared to be the property of Govern- 
ment except as may be otherwise provided by any law for the 
time being in force, subject always to all rights of way and other 
public rights and tothe natural and easement rights of other land- 
owners, and to all customary rights legally subsisting. 

(2) All public roads and streets vested in any local 
authority shall, for the purposes of this Act, be deemed to ‘be 


‘the property of Government, 
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Ezplanation.—In this section “high water mark” means the 
highest point reached by ordinary spring-tides at any season of 
the year. 


t 


3. Any person who shall unauthorisedly occupy any land 
which is the property of Government 
shall be liable to pay by way of assess- 
ment— 


Levy of asscssment on lands 
unantborisedly occupied. 


(i) ifthe land so occupied forms an assessed survey number 
or part thereof the full assessment of such number for the whole 
period of his occupation or a part thereof proportionate to the area 
occupied, as the case may be, provided that, for special reasons, 
the Collector may impose thefull assessment of such number or 
any lesser sum irrespective of the area occupied ; 


(ii) if the land so occupied be unassessed, an assessment on 
the area occupied calculated forthe same period at the rate 
imposed on lands of a similar quality in the neighbourhood, or at 
the highest dry or wet rate of the village as the case may be, or 
when no such rates cxistin such manner as may be prescribed in 
rules or orders under section 8. 


Provided that payment of assessment under this section shall 
not confer sny right of occupancy. 


Explanation.—For the purposes of this section occupation for 
an incomplete portion of a fasli may be deemed to be occupation 
for a whole fasli. 


“4, The Collector’s decision as to the rate or amount of 
. assessment payable under section 3 shall 
Mierea kiena be recorded in writing and shall not be 
asaceament, questioned in any civil court. 
5. Any person liable to pay assessment under section 3 shall 
also be liable, at the discretion of the 
Liability of person un 


authorisedly occupying land Collector, to pay in addition by way of 
to penalty after notice. penal ty— 


(i) if the land be assessed Jand, asum not exceeding five, 
rupees or; when ten times the assessment payable for one year 
under section 8 exceeds five rnpees, a sum not exceeding ten times 
such assessment, provided that no penalty shall ordinarily be; 

7 
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imposed in respect of the unauthorized cccupation of such land for 
any period not exceeding one year. 


(ii) if the land be unassessed, a sum not exceeding ten rupees, 
or when twenty times the assessment payable for one year under 
section 8 exceeds ten rupees, a sum not exceeding twonty times: 
such assessment. 


6. (1) Any person unauthorisedly occupying any land for 
A agi eit of person wnan- which he is liable to pay assessment under 
thorisedly ocoupying land to section 8 may be summarily evicted by 
summary eviction, forfeiture 
of crops, etc. the Collector and any crop or other pro- 
duct raised on the land shall be liable to 
forfeiture and any building or other construction erected or any- 
thing deposited thereon shall also, if not removed by him after 
such written notice as the Collector may deem reasonable, be liable 
to forfeiture. Forfeitures under this section shall be adjudged by 
the Collector and any property so forfeited shall be disposed of as 


the Collector may direct. 


(2) An eviction under this section shall be made in tho 
following manner, namely :—~By serving a 
notice in the manner provided in section 
7 on the person reputed to be in occupation or his agent requiring 
him within such time as the Collector may deem reasonable after 
receipt of the said notice to vacate the land, and, if such notice is 
not obeyed, by removing or deputing a subordinate to remove any 
person who may refuse to vacate the same, and if the officer remov- 
ing any such person shall bo resisted or obstructed by any person, 
the Collector shell hold a summary enquiry into the facts of the case 
and if satisfied that the resistance or obstruction was without any 
just cause and that such resistance or obstruction still continues, 
may issue & warrant for the arrest of the said person and on his 
appearance commit him to close custody in the office of the Collec- 
tor or of any Tahsildar or Deputy Tahsildar for such period not 
exceeding 30 days as may be necessary to prevent the continuance 
of such obstruction or resisatnce or may send him with a warrant 
in the form of the schedule for imprisonment in the civil jail of the 
district for the like period. : 


Mode of eviction. 
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Provided that no person so committed or imprisoned under 
this section shall be liable to be prosecuted under sections 188, 186, 
or 188 of the Indian Penal Code! in respect of the same facts. 


7, Before taking proceedings under section 5 or section 6 the 
Collector shall cause to be served on the 
person repnted to be in unauthorised occu- 
pation of land being the property of 
Government 2 notice specifying the land so ocoupied and calling on 
him to show causo before a certain date why he should not be pro- 
ceeded against under Section 5 or Section 6. 


Prior notice io person in 
occupation. 


Such notice shall be served in the manner prescribed in Sec- 
tion 25 of the Madras Revenue Recovery Act?, 1864, or in such 
other manner as the Local Government by rules or orders under 
Section 8 may direct. 


8. The Local Government may 
make rules or orders either generally or 
in any particular instance,— 


Power to make rules. 


(a) regulating the rates of assessment leviable under 
Section 3; 


WW) regulating the imposition of penalties under Section 5 ; 


(c) declaring that any particular land or class of lands 
which are the property of Government shall not be open to occupa- 
tion ; 

(&) regulating the service of notices under this Act. 


Such general rules or orders shall be made only after previous 
publication. 


9. ‘The amount of assessment and penalty imposed under this 

Act on any person unauthorisedly occu- 

Recovery of assessment or pying any land shall be deemed to be 
penalty levied as arrears of 

land revenue. ' land revenue and may be recovered from 

him as arrears of land revenue under the 

provisions of the Madras Revenue Recovery Act, 1864, or the 

Madras City Land Revenue (Amendment) Act®, 1867, as the case 

muy be. 


1, Aot XLV of 1860. 2. Act II of 1864: 3. Aot VI of 1867. 
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10. (1) An appeal shall lie to the District Collector from any 
decision or order passed by a Collector 
under this ‘Act and to the Board of Reve- 
nue from any decision or order of a District Collector whether 
passed on appeal or not; but there shall bo no appoal against the | 
order of the Board of Revenne. 


` Appeal. 


Provided that it shall be lawful for the Local Government to 
revise such orders if they think fit. 


(2) Pending the disposal of any appeal under this Act, the 
_ District Collector or the Board of Revenue, as the case may be, 
may suspend the execution of the order appealed against. 


11. No appeal shall be brought after the expiration of sixty 
days from the date of the decision or 
order complained of, provided that in 
computing the period of sixty days, the time required to obtain n 
copy of the decision or order appealed against shall be excluded, 
but the appeal may be adm'tted after the period hereby prescribed 
when the appellant satisfies the authority to whom he appeals that 
he had sufficient cause for not preferring the appeal within the 
presc:ibed period. 


Limitation of appeal. 


12. Every petition of appeal under this Act shall be accom- 
panied by the decision or order ap- 
pealed against or by an anthenticuted 
copy of the same. 

13. Nothing in this Act contained shall be construed as 
exempting any person unauthorisedly 
occupying land from liability to be pro- 
ceeded against under any law for the 


Doeament to accompany 
petition of appeal. 


Saving of operations of 
other laws in force. 


time being in force. 

Provided that if any penalty has been levied from any person 
under Section 5 of this Act, no similar penalty shall be levied from 
him under any other law in respect of such occupation. ° 


14, Nothing contained in this Act shall be held to prevent 
persous deeming themselves aggrieved by 

Saving of suits b i i 
ving o a a han any proceedings under this Act except as 
under Act. hereinbefore provided, from applying to 


i the Civil Courts for redress: Provided that 
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the Civil Courts shall not take coguizence of any suit instituted by 
sach persons for any such cause of action unless such suit shall be 
instituted within six months from the time at which the canse of 
action arose. 


Heplanation.—The cause of action shall be deemed to have 
arisen— 

(a) in respect of any assessment or penalty, on the date on 
which such assessment or penalty was levied ; 


(b) in respect of eviction or forfeiture, on the date of eviction 
or forfeiture. 


15. Every proceeding taken by a Collector for the recovery of 
Pliner a ae na Nie oi any ies of money by way of penal or 
| of Aot. prohibitory assessment or charge from any 
person who has unanthorisedly occupied any land hereby declared 
to be the property of Government shall, if such sum has been 
recovered prior to the passing of this Act, be deemed to have been 


lawfully taken, $ 


provided that this section shall not apply to any suits pending 
when this Act comes into force ina Court 
of First Instance or in a Court of Appeal 
or affect the validity and operation of any decree or order already 
passed by a court of competent jurisdiction. 


Saving of pending suit. 


16. Nothing in this Act shall apply to any lands claimed by 
8 f lands claimed b right of escheat, resumption or reversion 
sight of sohet, fasta phion until snch lands have been reduced into 


or reversion. possession by Government. 





SCHEDULE. 
Form of Warrant to be issued by the Collector under Section 6. 





Seal. 








To 
The Officer in charge of the Civil Jail at 


Whereas A.B. of has resisted (or obstructed) C.D. 
in removing F.F. (or himself, that is, the said A.B.) from certain 
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land in the village of inthe ` taluk, 
and whereas it is necessary in order to prevent the continuance of 
such obstruction (or resistance) to commit the said A.B. to close 
custody. You are hereby required under the provisions of Section 
6 of the Madras Land Encroachment Act, 1905, to receive the said 
A.B, into the jail under your charge and there to keep him in 
safe custody for days. Dated this 
day of 


(Signature of Collector.) 





MADRAS ACT No. IV of 1908. 


(Rocoived the assont of the Governor on the 33rd November 1905, and that 
of the Governor General on the 15th December 1905.) 


An Act to amend the Madras City Police Act, 1858. 


Wnerxas it is expedient to amend the Madras City Police Act*, 
1888 ; It is hereby enacted as follows :—~ 


Preamble. 


1. This Act may be called the Madras 


Short title City Police Act Amendment Act, 1905. 


2. Inclauso (iv) of Section 71 of the Madras City Police Act, l 
1888, the words “ except when there may 
Ga) Med Tt ie. Tl bo sufficient moonlight to render snch 
light unnecessary” are hereby repealed. 


* Aot III of 1888. 
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ACT No. V of 1905. 


(Received the assent of the Governor General on the 18th July 1908.) 
An Act further to amend the Indian Articles of War. - 


` Waxrzas it is expedient further to amend the Indian Articles 
of War* ; It is hereby enacted as follows : 


1, This may be called the Indian 


“Short title, 
saad Articles of War (Amendment) Act, 1905. 


2. In Article 4, sub-article (I), clause (b), and in erticlo 161 
sian ee aa of the Indian Articles of War, for the 
and 16L of Indian Articles words “ division or district” thé words 
oe « division, district or brigade” shall bo 
substituted. 


ACT No. VI of 1905. 
(Received the agsout of the Governor Genoral on the 28ih Sepicmbor 1905.) 


An Act further to amend the Court-fees Act, 1870. 


, Wuuesas itis expedient further to amend the Court-fees Act*, 
1870; It is hereby enacted as follows: 


1. This Act may be called the Court- 
an fees (Amendment) Act, 1905. f 
„2 In Section 7, sub-head xi, of the Court-fees Act, 1870,— 


Amondment of’ Section 7, (1) after clause(c), the following clause 
_ Act VII, 1870. shall be inserted, namely ; i 


Short title. 


$ 


--/ + “í (ce) for the recovery ofimmoveable property from a 
tonant, moiin a tenant holding over after the determination of 
& tenancy ;” and . 

(2) for. ‘the word “Jand”, in both places in which it 
occurs, the words “ immoveable property” shall be substituted. 





ž Aot V of 1889. ` * * Aot VII of 1870. 
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ACT NO. VII OF 1905. 
(Received the assent of the Governor—Ceneral on the 29th September 1905.) 


An Act to make certain provisions regarding the application of the 
law in force in the Province of Hastern Bengal and Assam and 
in certain territory transferred from the Central Provinces 
to Bengal. 


Wuerxas by proclamation No. 2882, dated the Ist September, 
1905, the Governor-General, with the sanction of His Majesty, has 
been pleased to constitute the Province of Assam, being the terri- 
tories mentioned in Schedule A, to be, for the purposes of the Indian 
Councils Act, 1861, a Province to which the provisions of that Act 
touching the making of laws and regulations for the peace and 
good order of the Presidencies of Fort St. George and Bombay 
shall be applicable, and to direct that the said Province shall be 
called the Province of Eastern Bengal and Assam, and further to 
appoint a Lieutenant-Governor of that Province; 

And whereas by the said Proclamation the Governor-General 
in Council; with the like sanction has been pleased to deélare and 
appoint that upon the constitution of the said Province of Eastern 
Bengal and Assam, the districts metitioned in Schedule B shall cease 
to be subject to or included within the limits: of the Lieutenant 
Governorship of the Province of Eastern Bengal and Assam ; 


And whereas, by Proclamation No. 2888, dated the ist Sep- 
tember 1905, the Governor-General in Conncil has been pleased to 
declare and appoint that the territory mentionedin Schedule C shall 
cease to form part of the Central Provinces and shall be subjec- 
to and included within the limits of the Bengal Division of the 
Presidency of Fort William ; . 

And whereas it is expedient to make certain provisions régard- 
ing’ the application of the law in force in ie territories affected 
by the said Proclamations ; 

It is hereby enacted as follows i 

EENE a 1. (1) this Act may be called the 

OXG GL commence: 
ment. Bengal and Assam Laws Act, 1905 ; and, 

(2) It shall come into force on the sixteenth day of October 1905, 
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- 2. The Proclamations referred to in the preamble shall not 
be deemed to have effected any change 
in the territorial application of any 
enactment notwithstanding that such 
enactment may be expressed to apply or extend to the territories 
for the time being under a particular administration. 


Saving of territorial appli- 
cation of eusurments. 


8. All enactments, and al! notifications, orders, schewes, rules, 
forms, and by-laws issued, made or pre- 


Construction of cortain A POE . 
references in onactmentsin SCribed under enactments, which immedi- 


Aa K E ane ones ately before the commencement of this 

Act, were in force in, or prescribed for, 
any of the territory mentioned in Schedules A, B and O, shall, in 
their application to that territory, be construed as if references 
therein to the authorities, territories or Gazettes mentioned in 
column I of Schedule D, where references. to the authorities, or 
Gazettes, respectively mentioned opposite thereto in colamn 2 of 
that Schedule. l 


4. (1) There shall be a Board of Revenue for the Province of 
EENEI EE Eastern Bengal and Assam, to which the 
Board of Revenue in Eastern provisions of the Bengal Board of 
Bengal and Aron: Revenue Regulation, 1822, and the Bengal 
Board of Revenue Act, 1850, shall, so far as may be, apply. 


(2) The said Board of Revenue shali discharge in respect of 
the territory mentioned ın Schedule B all the functions which, 
immediately before the commencement of this Act, were vested in 
or exerciseable by the Bourd of Revenue for the Lower Pro- 
vinces of the Presidency of Fort Wiliam in Bengal, and in respect 
of the whole or any portion of the territory mentioned in Schedule 
A such of the functions which at the same date were vested in or 
exerciseable by the Chief Commissioher of Assan as the Local 
Government may, with the ‘previous sanction ot the Governor- 
General in Council, delegate to it. 


5. For the purpose of facilitating the application to any of the 
territory mentioned in Schedule ‘A, B or 
Powers to Courts and local $ $ 
Govornments for facilitating C of any enactment passed betore the com- 
application of enactmonts. mencement of this Act, or of any notifica- 
8 
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tion, order, scheme, rule, form or by-law made.under any’ such 
enactment,— i 


(a) Any Oourt may, subject to the other provisions of this 
Act, construe the enactment, notification, order,- scheme, rule, 
form or by-law with such alterations, “not affecting the substance, 
as may be necessary or proper to adapt it to the matter before 
the Courts ; and 


(b) The Local Government may, by notification in the local 
official Guzette, direct by what officer any authonty or power shall 
be exerci-eable and any such notification shall have effect as if 
enacted in this Act, 


' 6. Nothing in this Act shall affect any proceeding which, 
at the commencement thereof, is pending 
in or in respect of any of the territory men- 
tioned in Schedule A,B or C; and every such proceeding shall be 
continued as if this Act had not been passed. 


. Pending proceedings. 


7. The enactments specified in Schedule E are hereby repeal- 
m ed to tho extent, mentioned in the fourth 
column thereof. 





SCHEDULE A. 
The Province of Assam. 


© The Districts of Goalpora, Kamrup, Darrang, Nowgong, 
Sibsagar, Lakhimpur, Sylhet, Cachar, Garo Hills, Khashia and 
Jaintia Hills, Naga Hills and Lushai Hills. 


; SCHEDULE B. 
` Territory transferred from Bengal to the Province of Hastern 
Bengal and Assam. 
_ The Districts of Dacca, Mymensingh, Faridpur, Bachergunge, 
Tippera, Naokhali, Chittagong, the Chittagong Hill Tracts, Raj- 
Shahi, Dinajpur, Jalpaiguri, Rangpur, Bogra, Pabna and Malda. 


ee e 
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SCHEDULE C. 
Territory transferred from the Central Provinces to Bengal. 


The Sambalpur District (except the Chandarpur, RES 
Estate and the Phuljbar Zamindari). > 





SCHEDULE D. 


(See section 3.) 
Part L 


Construction of enactmenis, ete., in force in territories 
mentioned in Schedules A and B. 











I.—The Local Govern ment of Ben- 
` gal. The Local Government of the Province 
1.—The Local Government of f jof Eastern Bengaland Assam. 


Assam. 
- ` (a) The Local Government of the Pro- 
~ IN.— The Board of Revenue of Ben- vince of Eastern Bengal and 
gal Assam in the territories men- 


g tioned in Schedule A, 
t IV.—The Chief Controlling Revenue- 
authority or the Chief Reve- (ò) The Board of Revenue ofthe Pyro. 
nue-authority. i vince of Eastern Bengal and 
: Assam in the torritories men- 
tioned in Schednle B. 


'V.—All officers and official bodies {| (a) The respective officers who, imme- 
not mentioned in the fore- diately before the commence- 
going clauses I to IV (ex- ment of this Act, exercised 
cept the Treasurer of Chari- similar functions in the Province 
table Endowments) whose of Assam, or 
authority extended, immedi- (è) Such other "officers, respectively 


ns 


` ately before the commence- as the Local Government of the 
ment of this Act, over the Province of Eustern Bengal and 
Province of Bengal generally, Assam may, by notification in 
* inclusive of the territory the local official Gazette, ap- 
mentioned in Schedule B. point in this behalf. 


VI. —The Chief Commissionership of, The territory mentioned in Schedule A. 
“VII.—Tho iooni officin] Gazettes (Eng-) 


lish or Vernacular,as the case 
may be) of the Government | | The local official Gazettes (English or- 
of Bengal. Vérnacular, ag the caso may be) of the 


VOL —The local official Gazettes (Eng- Government of the Province of Fastera 
j lish or Vernacular, ng | Bengal and Assam. 


case may be) of the Govern- 
ment of Assam, 
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Construction of enactments, etc., in force in the territory- 
a mentioned tn Schedule C. : 








I.—The local Government of the, The Local Government of Bengal. 

Central Provinces, 

1I.—The Court of Wards of the Cene) 
tral Provinces 

IiL—The Superintendent of Gorern- | 
ment Wards in the Ventral 
Provinces. } | The Board of Revenne of Bengal. 

IV.—The Chief Controlling Revenue j 
authority, or the Chief Reve- 
nue authority of the Oentral 





Provinces. 
*-  Y.—The Judicial Commissioner of thej The High Court of Judicature at Fort 
Central Provinces William in Bengal. 


VL—All officers and official bodies ( 
ss not mentioned in the fore- 
going clauses lto V (except 
the .Treasurer of Onaritable 
endowments) whose authority 
extended, immediately before 
the commencement of this 
Act, over the Central Pio- 
vinces generally inclusive of 


(a), The respective officers who ims 
mediately before the commenee~ 
ment of this Act, exercisud 
similar functious in the Pro- 
vince of Bengal, or, -~ 














(b). Such other officers, respectively, 
as the Looal Government of 
Benga: may, by’ notification in 

the territory mentioned in the local official Gazette,appoint 

, Behedvle ©. in this bebalf. 

“WII.—The local official Gazettes, English| The local official Gazettes (English or 

or Vernaculor, as the case! Vernacular, as the caso may be) of the 

may be) of the Government of} Government of Bengal. 

the Contral Provinces. 


en 


SCHEDULE E. 
Hnactments Repealed. 


(See section 7.) 5 























1 | 2 3 4 
Year | No, o?! Subject oF ands Extent of repeal. 
l 
1874 VIII |The Assam Chief Commis: The whole Act. 
sionership Act, 1874, 
1874. NIU } The Sylhet Act, 1874 ...) The whole Act. 
1875. XX |The ‘Centre! Provinces Ths second sentence of Section $ 
Laws Aot, 1875. and column 4 of, Schedule A, in 
80 far as they apply to the terri» 
tory mentioned in Schedule G. 
S i i ea 


Ca 
a 


She Madras Faw Journal Reports, 
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IN THE HIGH COURT OF JUDIVATURE AT MADRAS. 
i (FULL BENCH.) 
Present :—Sir Charles Arnold White, Kr., Chtef Justice, 
Mr, Justice Davies and Mr. Justice Sankaran Nair. 


Seetaramayys ve ... Appellant* (Counter- Petitioner 
v. —znd Defendant). 
Ramachandradu seis ..» Respondent (Petttioner— 


Decree-holder). 


Civil Procedure Code, 8s. 851, 355, 3857—Judgment-debtor applying for insolvency— Recher ayy 


Declaration of snsolvency—No discharge—Judgment-debtor’s liability to arrest. Bamashan 


A judgment-debtor who has been declared an insolvent on his application bat  dradu. 
who has not been discharged under 8. 355, C. P. C., is not Hable to arrest at the 
instance of a scheduled creditor. 


A judgment-debtor who has obtained his discharge under 8. 351 or 8. 355, 
0. P. O, cannot again be arrested or imprisoned on account of any of the schedule 
debts (Vide S. 357, C. P, C.). 


Appeal from the decree of the Subordinate Judge’s Court of 
Cocanada in C. M. A. No. 20 of 1908 presented against the order 


of the District Munsif’s Court of Peddapurin E. P. No. 702 of 
1902 (in O. S. No. 50 of 1898). 


Their Lordships (Subrahmanya Aiyar and Sankaran Nair, 
J. J.) made the following 


ORDER OF REFERENCE TO A FULL BENCH.—The 
circumstances of the present case, so far as we are able to gather 
them from the papers before us, are these. 


In O. S. No. 375 of 1897, on the file of the Peddapur District 
Munsif’s Court, a decree was obtained against the appellant and 


* A. A. A. O. No. 88 of 198 i 28rd September 1904. 
A 
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Beetaramayya his brother by Multan Chand. In execution of that decree, 
CISNES property was attached and subsequently the appellant applied to 


drudu. 


be declared au insolvent on the 18th November, 1897. After 
notice to the other creditors, among whom was the respondent, the 
decres-holder in O. S. No. 50 of 1898 on the file of the same Court, 
the Munsif: passed an order declaring the appellant an insolvent. 
The order was confirmed on appeal by the District Judge and an 
application for review was tejected. A Receiver was appointed to 
take charge of the appellant’s properties and was put in possession 
of all the properties with the exception, it would seem, of 2 items 
about 4 or 5 acres of land, one of which, it is clear, was not 
included in the schedule. The Receiver realized considerable assets 
and distributed them among the creditors entitled. Whether all 
the properties have been sold and all available assets realized, or 
whether anything more remains to be done by him does not appear. 
Be this as it may, it is clear that the Receiver has not submitted 
any certificate under section 355, Civil Procedure Code, and no 
order has been passed by the Court either discharging or refusing 
to dischargo the insolvent, after notice to the creditors concerned, 
In this state of things, the respondent, the decree-holder in 
O, S. No. 50 of 1898, one of the creditors entered in the schedule, 
applied to the Court to arrest the ‘appellant, and an order has been 
passed by the Munsif to arrest him, though the execution thereof 
was stayed by the District Court. In the argument before uy, it 
was contended on behalf of the appellant that upon the correct 
construction of the provisions of the Civil Procedure Code bearing 
upon this matter, once an order declaring the 'judgment-debtor 
an insolvent has been passed and is in force, pending further 
proceedings, with reference to the realization of assets by the 
Receiver, who has taken charge of his property, and until some 
order is passed under 5. 355, as to the discharge of the insolvent, 
itis not competent to a scheduled creditor to proceed by way of 
execution against the person of the insolvent, and this was appa- 
rently the view adopted by Straight, J. in Gauri Datt v. Shan- 
kar Dall. 


It is perhaps necessary to add that the District Munsif in 
ordering the arrest, came to the conclusion that the insolvent 


1, I, L. B, 14,4, 858, 
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had tried to screen the two items of property referred to above Seetaramayya 
from being made available for the discharge of his debts by the ERNE 
Receiver and had not done everything in his power for placing the druda. 
Receiver in possession of those items. If the appellant's conten- 

tion is right, such conduct on his part, however relevant with 

reference to the decision about his discharge under S- 355, would, 
apparently, be immaterial at this stage of the proceedings when the 
application to arrest was made. Having regard to the importance 

of the point raised, we refer for the decision of the Full Bench the 

question, whether in the circumstances of the case as stated above, 

it was competent to the respondent to proceed against the person 

of the appellant and to the District Munsif to order the arrest of 

the appellant. 


S. Srinivasa Atyangar for V. Krishnaswamt Aiyar for appellant. 
T. V. Seshagiri Aiyar and V. Ramesam for respondent. 
The Fall Bench delivered the following 


OPINION * :—When a judgment-debtor is declared an 
nsolvent under 8. 851, Civil Procedure Code, after an enquiry 
under S. 350, Civil Procedure Code, he is entitled to be discharged 
from jail and cannot again be arrested nnder the decree in execu- 
tion of which he was imprisoned (S. 841, Civil Procedure Code). 


With the declaration of insolvency, the Court may also dis- 
charge the insolvent under 8. 351, Civil Procedure Code, or 
if a Receiver is appointed by the Court he may be discharged 
under S, 356, Civil Procedure Code, after a certificate from 
the Receiver that the insolvent has placed him in possession of 
all his property or has done everything in his power for that 
purpose. After he has obtained his discharge as above under 
S. 351 or 855, Civil Procedure Code, he cannot again be arrested 
or imprisoned on account of any of the scheduled debts (S. 857, 
Civil Procedure Code). In the case before us, a Receiver has 
been appointed, and the question for decision is whether an insolvent 
who has not been discharged under 8. 855, Civil Procedure 
Code, can be arrested by a scheduled creditor. We are of opinion 
that he cannot be arrested. Under S. 352, Civil Procedure 
Code, a schedule has to be framed of the creditors and their debts 


* 28rd September 1904 
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Soataramayya which they have to prove and the declaration of insolvency under 
Ramachan- ©. 851, Civil Procedure Code, after an enquiry to which they 


dradn. 


are parties, is to be treated as a decree in their favour for the 
scheduled deb‘s. This schedule may be altered by the addition of 
the names of new creditors or striking out any names already in the 
schedule and also as regards the amount or nature of any debt. 
The Receiver in whom all the insolvent’s property is vested by 
the Act is bound to possess himself of all his property, and under 
the direction of the Court discharge the secured debts and make a 
rateable distribution of the balance among the scheduled creditors, 
S. 856, Civil Procedure Code. The intention obviously is to relieve 
the judgment-debtor by protecting him from being harassed by 
creditors and at the same time to pay the creditors as stated above. 


That intention will obviously be defeated by allowing each 
scheduled decree-holder to pursue his remedy by arrest and imprison- 
ment or by realizing his debt otherwise than through the Receiver, 
see Gauri Dat v. Shankar Lal. It is clear that no scheduled 
creditor can proceed against the property to realize his debt as all 
the judgment-debtor’s property is vested in the Receiver by the 
declaration of insolvency. The arrest and imprisonment of the 
judgment-debtor is only a mode of executing the decree (S. 285, 
Civil Procedure Code) and is intended to compel him to pay his 
debt. But he cannot pay it when the law vests all his property in 
a Receiver and he is deprived of all control over his property, and 
it must be presumed to be the intention of the legislature when so 
vesting his property by the order under §, 851, Civil Procedure 
Code, to which the decree-holder was a party, that he must look 
from that date to the Receiver and not to the judgment-debtor for 
payment of his debts. If any scheduled creditor is entitled, and 
therefore allowed, to execute his decree by arrest and imprisonment 
he will be in a more favourable position than the decree-holder who 
first arrested the jadgment-debtor and who is prohibited by 8. $41, 
Civil Procedure Oode, from again arresting him—a preference for 
which it is difficult to find any reason at any rate while the process 
of realization and distribution is going on. 


The provision for rateable distrilution also suggests that one 
scheduled creditor should not by his diligence be allowed to gain 


lL LLB. 14 A. 358. 
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an advantage over the others. Further the scheduled creditor by Seetaramayya 
Yv. 


arresting the insolvent is pursuing an idle remedy so far as any Ramachand- 


special benefit to himself is concerned as anything realised by him 
has to be paid over to the Receiver for the benefit of all the other 
creditors. If it appears that the insolvent prevented the Receiver 
from obtaining possession of his property, or if it subsequently 
transpires that he has committed some act of bad faith, then the 
Coart may refuse to discharge the insolvent under 8 354, Civil 
Procedure Code, It may then be open to creditors to apply to 
execute their decrees. It was argued before us that the right to 
arrest in execution conferred on a decree-holder by the Code of 
Civil Procedure can only be taken away by an express provision 
of law as by S. 245 (a), (b) and 857, Civil Procedure Code, and 
there is no prohibition by law that prevents a scheduled decree- 
holder from availing himself of that remedy. The answer is that 
arrest is only a mode of executing the decree and the decree-holder 
cannot execute that decree for the reasons aforesaid. 


Tt was also argued that S 857, Civil Procedure Code, shows 
that the insolvent may be arrested. Theansweris that that section 
only declares the effect of the discharge of the insolvent under Ss. 
851 and 855, Civil Procedure Code, and has therefore no bearing 
on the question whether the scheduled decree-holder can execute 
his decree while the property remains vested in the Receiver. 


We, therefore, answer the question in the negative. 


This appeal coming on this day for final hearing: the Court 
delivered the following ; 


JUDGMENT* :—In accordance with the decision of the Tull 
Bench we allow tlie appeal, reverse the orders of the Court below 
and dismiss the application to execute the docree by arrests with 
costs throughout. 





28th October 1904. 


radu, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Kr.. Chief Justice, 
and Mr. Justice Subrahmania Aiyar. 


Muthana Kone and another aes ... *Appellants 


eo (4th and 6th Defts). 


Kumarasami Pillai and others ... ... Respondents 
(Plffs., Defis. 1 to 8 
and 5, 6B—Lst plf’s. 
representative), 


Muthans  wortgage-decres— Direction that defendants are not personally liable — Sale of 


Kone K 
y, property not mortgaged, valid. ; 
hia A decree directing that the defendants do pay to plaintiff a sum named within a 


certain time, and that in default certain mortgaged property be sold, is one which is 
capable of execution against the other property of the defendants, although there may 
be a direction in auch decree that the defendants are not personally liable for the 
decree. A sale of such other properties held in execution of such decree is valid. 

Second appeal from the decree of the Subordinate Jddge’s 
Court of Madura (West) in A. 8. No. 112 of 1902, presented against 
the decree of the Court of the District Munsif of Manamadura in 
O. S. No. 319 of 1900. 

The decree in the suit of 1876, which was the subject of inter. 
pretation in this case was as follows :— 

“Jt is ordered and decreed that the defendants do pay to 
plaintiff through court within two months from this date, the sum 
sued for with costs and subsequent interest at the rate of six per 
cent. per annum from this date and that in default of such payment 
the mortgaged property be attached and sold in auction and 
the above amount collected and paid to plaintiff, that the defend- 
ant shall not be personally liable for this decree and that the 
3rd defendant do bear his own costs. 

8. Srinivasa Aiyangar for appellants, 

K. N. Atya Atyar for respondents, 

The Court delivered the following 


JUDGMENT :—We are clearly of opinion that the decres in 
the suit of 1876 under which the sale, now impeached, took place 


#8, A. No, 1635 of 1902, 28rd September 1904, 
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was not intended to confine the judgment creditor’s right to a sale Muthana 
one 


of the mortgaged property. ‘The provision in the decree that the v. 
judgment-creditur should not be entitled to proceed against the cae 
person of the judgment—debtor implies that the court did not 

prohibit the sale of property other than that mortgage, should it be 

necessary to sell such property for the realization of the decree 

amount. In this view the sale in question was not open to any 

objection. 


We dismiss the appeal with costs. 
IN- THE HIGH COURT OF JUDICATURE AT MADRAS. 





Present :—Mr. Justice Subrahmania Aiyar 
and Mr. Justice Boddam. 


Munisami Naidu ... sai ... Appellant® (Plaintif, 

v. Counter- Petitioner). 

Ammani Ammal ... s . Respondent (1st Deft., 
Petitioner). 


Civil Procedure Code, 8. 266, Clause (b)—Land granted for maintenance —Maintenance wonisami 
holder not entitled to sell, §-c.—Estoppel by judgment—Uncertainty. Naidu 
Where some land is given for the maintenance of a Hindu female and itis Ammani 

provided that the latter hus the right only to enjoy the income and no right to make Ammal, 

any alienation by way of sale, &o,, such land is attacheable under S. 266, Clause (b), 

C. P. O., in excontion of a personal decree against the female. 

Diwali v. Ganesh) followed. 

Estoppel by judgment ig not confined to the judgment but extends to all facts 
involved in it asa necessary step or as the ground work upon which it must have been 
founded. 

What is relied on as estoppel must be certain to every intent. 

Where, therefore, upon a decree-holder applying for execution of his decree by 

attachment of the judgment-dobtor’s maintenance right in certain immoveable 

property and the rent due tothe judgment-debtor in respect of the same, the 

judgment-debtor objected that she was not personally liable and that her mainten- 

ance right was not ottavhable and the exeonting court held that she was personally 

liable and an order to “ attach” was made npon the execution petition. 


Held, (1) that this order was uncertain and does not oreste any estoppel, and 
(2) that the judgment-debtor is not precluded before confirmation of sale 
from raising the question that the property attached and sold in 
pursuance of that order is exempt from attachment under 8. 266, 

Clause (b) O, P, C. 





* A, À. A. 0. No. 10 of 1904 18th August 1904 
L ILL. R, 10 B, 844 
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aniani Appeal from the appellate order of the District Court of 

P Salem, in A. 8. No. 815 of 1902, presented against the order of 

Ammal, the District Munsif of Namakal, in C. M. P. No. 745 of 1902 in 
O. S. No. 297 of 1897. 


T Subramania Atyar for appellant. 
B. Panchapagesa Sastriar for respondent. 


The Court delivered the following 


JUDGMENT :—The respondent as guardians ‘of her minor 
grandsons borrowed money from the appellant, who brought a 
suit impleading her in it and got a decree. In execution thereof ` 
he sought to proceed against her, and in the application for execu- 
tion the reliefs prayed for were expressed thus :—“ It,is prayed 
that the amount mentioned in column 8 with subsequent interest 
and costs may be recovered by the attachment and sale of the 
first defendant’s maintenance .right in, the immoveable property 
described in list B, attached hereto, and the instiument of lease 
(apparently®the rent due under the instrument) executed to the 
said first defendant by one Anukapalli Gcundan in respect of the 
said lands.” On objection being raised by the respondent the 
District Munsif, on the 20th August 1901, made on her petition 
the following order, viz. :— The decree states that respondents are 
liable for the sum claimed. They cannot now say that they are 
not personally liable’ and on the execution petition wrote the 
word ‘attach.’ The latter direction was apparently given as if 
it had to be given as of course, the District Munsif completely 
overlooking the contention which had been raised by the ist 
defendant as to the attachability of one of the two subjects sought 
to be proceeded against, viz, her interest in the lands in list B, 
apart from her right to the rents under the lease granted by her. 
A sale took place in which the Court purported to sell the respon- 
dent’s interest in the said lands and the appellant became the 
purchaser thereof. Where, however, the question of the confirma- 
tion of the sale came up for decision, the then District Munaif 
set aside the sale accepting the objection of the respondent that 


PART L] THE MADRAS LAW JOURNAL REPORTS, 21 


the rates in paimash—the origina] survey and settlement—too 
varied considerably. This is trueas appears from pages 429 and 
430 of the Disirict Manual. ‘The paimash rates are thus summed 
up by Mr. Le Fanu oxcepting cotton and indigo, all other scattered 
trees paid a tree tax at certain rates which were not uniform, and 
palmyras and illuppai topes paid tree tax only on the number of 
trees, while tho areca and cocoanut topes paid double, and mango, 
tamarind, orange and lime topes, the highest land assessment. It 
will be observed that the charge on areca and cocoanut topes is the 
same xs the present retttppu. Rettippu does not seem to have 
been charged on mango topes in those early days (Vide also the de- 
position of 16th P. W. who says that in his mittas of Annadhana- 
patti and Pallapatti rettippu is not charged on mango trees) though 
it seems to have been extended by analogy luter on. In any case 
rettippu is generally a lighter charge than individual tree-tax. 
Besides adverting to the fluctuations of rates in paimash, plaintiff 
dwells on the fact that since the eldor Mr. Fischer took charge of 
the Mitta in 1860, thero has been a tendency towards fixity and 
uniformity in the rates, the present rates being givon in his memo- 


randam”, 


It is impossible to see how payments made at these varying and 
uncertain rates by some of the tenants could be regarded as proof 
of a contract by other tenants who had never paid at those rates or 
at any rato all, that they would pay at the rates paid by the tenants 
who had paid or by a majority of those tenants. If a particular 
tenant had made any payment on account of tree tax, or a series 
of such payments, that might well be evidence of a contract by him 
to continue to pay such amount, and if it were also proved that the 
tenants generally paid a similar tax it would, no doubt, strengthen 
the inference as to the contract; but it is impossible to see how an 
obligation to pay tree tax could be inferred as regards æ particular 
tenant from the mere fact that other tenants, after he had entered 
on his tenancy, made such payments to the landlord. 


Each tenant’s contract, if any, is to be inferred from his own 
acts and payments rather than from those of other tenants. If 
each tenant is to be bound by such a custom as the Judge finds in 
this case, we should virtnally establish “local usage” under clause 


Gopalasani 
Pie 
v. 
Robert 
Fisher. 


Gopalasami 
hettiar 
vv 
Robert 
Fisher. 
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IIT as tho standard of rent to be looked to in preference to “ con- 
tract, express or implied” and “survey” rates, which clauses I 
and IT of S. 11 expressly provide shall be the standards, where 
they exist, in preference to “local usage”. 


In the case of Venkatagopal v. Rangappa,' already cited the 
Full Bench has explained the meaning of “implied” contracts as 
used in the first clause of S. 11 of the Act. They there pointed 
out that the term “implied” was “probably intended to signify a 
contract that could be inferred from the conduct of the parties in 


-preceding years”. They also pointed out that ‘Payment of rent 


in a particular form or ata certain rate for a number of years is 
not only presumptive evidence of the existence of a contract to pay 
rent in that form or at that rate for those years,but it is also presum- 
ptive evidence that the parties have agreed that it is obligatory on 
the one party to pay and the other to receive rent in that form and 
at that rato, so long as the relation of landlord and tenant may 
continue. Hither party is of course at liberty to rebut this presump- 
tion. It may be shown that the rate paid has been paid under a 
mistake, that it was intended rent should have been paid at the 
pre-settlement rate and that a higher or lower rate had been paid 
in error. It may be shown that rent at a certain rate or ina certain 
form was fixed for a certain term on the expiry of which the parties 
were at liberty to revert to their original rights, and that the term 
has expired, or it might be shown that there has been an increase or 
diminution in the extent of the holding or an addition to its value 
by the creation of improvements at the expense of the landlord or 
that its value has diminished by reason of the deterioration of 
irrigation or other works which the landlord wes bound to maintain. 
Chagnes of circumstances such as these would entitle the parties 
to the agreement to an alteration in its terms without necessarily 
putting an end to the relationship of landlord and tenant. But 
where there is no proof of any such special cause entitling the parties 
to an alteration in the terms heretofore subsisting between them, it 
must be held that so long as the tenant elects to retain the hold- 
ing,he is liable to the obligations in respect of rent which itis to be 
inferred from his past conduct that he has accepted.” 





L Lb, R,7 M. 3657 
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In Second Appeal No. 762 of 1902, the tenant pleads that for 
the past twenty years he has had many fruit trees which were 
liable to tax according to the Mittadar’s contention but which, 
in fact, were not taxed, and he asks the Court toinfer from this a 
contract that the trees should not be liable to tax. The Courts 
below have held that to prove sucha vontract “it must be shown 
that the Mittadar had personal knowledge of the state of the trees,” 
and they have held that this has not been shown in the present case. 
Wo do not think that it is necessary to bring home such knowledge 
to the Mittadar by direct evidence. We think that it is enough if 
such knowledge can fairly be inferred from all the facts of the case. 
In Second Appeal No, 762 of 1902, the facts proved are that the 
defendant has paid the same amount of ront for no less than fifty-six 
yoars. The amount of the rent is Rs 46-11-0, and it is made up of 
Rs. 45-5-4 the fysal rate on the land, and Rs. 1-6-0 the extra sum 
charged in respect of fruit trees. It is also proved that for some 
twenty years prior to the smt the defendant had many fruit trees 
on his land in addition to those charged in his pattah. We know 
that during this long period the Mittadar was generally active in 
pressing his alleged rights in regard to tree-tax. He was constantly 
engaged in litigation on the subject. We also know that the 
system of annual settlements is such as to make it almost certain 
that the state of each holding and its liability to further taxation 
would come under notice each year. There is nothing to suggest 
that a temporary exemption or remission of the reut on account of 
relationship, personal friendship or other special circumstances, was 
granted by the Mittadar. In these circumstances we think that a 
contract to pay Rs. 1-6-0 for tree tax, and no more, may fairly be 
inferred, oven though there is no evidence to show when such 
contract was made or the consideration for it. We think that the 
District Judge is wrong in supposing that the contract which it is 
necessary for him to find is a contract made at the beginning of the 
tenancy. Such a contract, no doubt, conld hardly be inferred from 
the facts proved ; but it is sufficient if the facts lead to the inference 
that the parties made the contract at any time, 


In Krishna v. Venkatasams', Turner, Chief Justice, ond 
Muthusamt Aiyar, J. after referring to tho decision of the Full 
Bench in Venkatagopal v. Rangappa® already quoted to the effect 


1 ILL. Rọ, 8 M, 164, 2. I. L, R, 7 M. 366, 
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that payment of rent at a certain rate for a series of years is 
evidence of what the Act calls an “implied contract” and that 
on this ground a landlord had been held entitled to claim rates 
higher than the fysal rates, added that the same construction 
must be adopted in favour of a tenant so as to entitle him to 
claim the right to pay something differeut from the fysal rate; 


We think, then, that in the present Second Appeal (No. 762) 
the facts lead to the reasonable inference of an implied contract 
that the appellant shall pay Rs. 1-6-0 as tree-tax and no more. 


The puttah wil! be «mended accordingly and the old rent 
maintained, 


Defendant will have his costs throughout. 





` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Prosent :—Mr. Justice Boddam and Mr. Justice Sankaran Nair. 


Periya Aiya alias Muthu Vijaya Raghu- 
natha Pattatha Murugappa Vachama- 


yali Thevar Ei sas ... Appellant* (PF.) 
v. 
Mathu Kana Rana Vena Venkatachellum 
Chettiar and others is ->I Respondents (Defts 
1 to 10 and 12 
to 18). 


Oontribution— Proper parties-—Misjoinder-—Agqreement relied upon by plaintiff found 
against—Matntanability of suit. 


In a mit for contribution all the parties liable for contribution are propor partios 
and there can be no misjoinder in meluding such partios a 


Where a plaintiff relies upon a specific agreement in his suit for contribution, 
he can maintain that suit notwithstanding the agreement may be held to be invalid 
if under the general law he can claim contribution. 


Second appeal from the decree of the Court of the Subordi- 
nate Judge of Madura Hast in A. 8. No. 414 of 19(0 presented 
against the decree of the Court of the District Munsif of Sivaganga 
in 0. 8. No. 450 of 1899. 


*§, A. No, 1683 of 1901. 8th September 1904, 
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The Elayakkudi Palayapat attached to the Zemindar of Siva- 
gunga and consisting of 8 villages was owned by the plaintiff and 
the Kallapettai Zemindur in moieties subject to the payment of a 
sum of Rs, 2,541-13 for Pornppu and Rs. 288-8-9 for road-cess. 
The plaintiff alienated a portion of his moiety and the Kallapettai 
Zemindar alienated his interest to the various defendants in the 
case. Poruppu for faslis 18038 to 1307 were realized from the 
plaintiff. The plaintiff claims contribution from the defendants and 
brings this suit. The plaintiff relied upon an agreement by which 
it was settled that each of the several alienees should pay him 
fixed amounts of contribution. The defendants denied the validity 
of this agreement. The District Munsif gave a decree Upon appeal 
the Sub-Judge reversed it, and dismissed the suit holding that it 
was bad for misjoinder and that the specific agreement relied 
upon by the plaintiff was invalid. 


P. S. Sivaswams Atyar for appellant. 


T., Rangaramanujachariar, K. Srinivasa Atyangur and 8. 
Srinivasa Atyangar for respondents. 


The Court delivered the following 


JUDGMENT :—The decree of the Sub-Judge cannot be sup- 
ported. He finds that the agreement relied on by the plaintiff 
does not bind defendants Nos. 1 to 8 and dismisses the suit as 
against them. 


Assuming that the defendants Nos. 1 to 3 were not bound by 
the agreement, the Sub-Judge instead of dismissing the suit should 
have determined the amount of poruppu and road-cess payable 
by them The fact that they are liable for some amount for 
poruppu and road-cess is not denied by them, but only that they 
are not bound by the agreement. 


All the parties liable to-contribute were proper parties to the 
suit. There was no misjoinder. Therefore the suit should not 
have been dismissed. We must set aside the decree of the Sub- 
Judge and remand the appeal for disposal according to law. 
Costs will abide and follow the event. Fresh evidence may be 
taken. 
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IN THE HIGH COURTEOF JUDICATURE AT MADRAS. 


Present :—Sir 8. Subrahmania Aiyar. Offg. Chief Justice, 
and Mr. Justice Boddam. 


Mahomed Abdulla Sahib sag ... Appellant in 68* 
v. (8th Deft). 

Gulam Hussain Sahib and others ... Respondents in 63 

(PIF. and Defts. 

1 to 5). 

Gulam Hussain Sahib ... se ... Appellant in 150 

v. (PIP). 

Mahomed Kadir Sahib and others ..Respondents in 150 

(Defts.) 


Durga—Jainishin—Power of Government to dismiss—Resumption of inam—Substitution 

of money allowance, effect of —Act XX of 1863. 

After the passing of Act XX of 1863 the Government is not competent to remove 
a trustee or anperior of a dm ga. 

Where an inatitution falls under S. 3, the committee appoiuted for its supervision 
has the right to dismiss the trustee for misconduct and the fact that Government 
has resumed an inam granted in its favor and substituted a money-sllowance instead 
does not deprive the committee of its jariediction to dismiss a manager. 

Such resumption and substitution of money-allowance is not intended to be a 
punishment of the trustee, but is only intended as a precautionary measure to render 
malversation by the trustee more diffloult. 

Appeals from the decree of the District Court of North Arcot 
in 0. 8. No. 40 of 1899. 


The Durga called Tippu Avalia Durga in the Town of Arcot 
was one falling under S. 3 of the Religious Endowments Act. The 
plaintiff who was nominated Jainishin in 1864 by the Government 
officers was dismissed in 1868 by the committee to whom the 
institution was handed over in 1865. But this dismissal was 
apparently not given effect to andthe plaintiff continued to hold 
the office. A jaghir which was granted as inam was resumed by the 
Government owing to the fact that the services were not 
rendered properly by the plaintiff and the latter made wrongful 
‘alionations. A money allowance was substituted. The committee 
dismissed the plaintiff from office for this and other acts of misconduct 








A. Nos. 63 of 1901 and 160 of 1901. léth March 1904, 
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and appointed the 6th defendant for the vacancy. The suit was Means 
by the plaintiff to set aside this order as illegal. The plaintiff Sahib 
contended among others that the institution fell under 8. 4, and gulam 
that the committee had, therefore, no jurisdiction. Hussaingahib 


A. No. 68. 


V. Krishnasami Atyar for P. R. Sundara Aiyar and M. R. 
Sankara Aiyar for appellant. 


Rajah T. Rama Row for S. Gopalasams Atyangar for Ist 
respondent. 
A. No. 150. 


Rajah T. Rama Row for appellant. 


B. Panchapagesa Sastri for 1st respondent. 


V. Krishnasamt Atyar for P. R. Sundara Atyar and M. R. 
Sankara Aiyar for the 2nd and 6th respondents. 


N. Seshacharlu for 7th and 8th respondents. 
The Court delivered the following 


JUDGMENT :—We are unable to agree with the District 
Judge that the plaintiff had been already punished for his mis- 
conduct by Government having resumed possession of theinam land 
and substituted a money payment, ‘That was in no sense a 
punishment of the plaintiff. It was a precautionary measure to 
render malversation by him more difficult. Government was in fact 
not competent to remove him from office or punish him for 
misconduct. Upon the merits we entirely agree with the District 
Judge that the plaintiff was guilty of gross misconduct; and we 
hold that the committee were justified in removing him from office 


We must, therefore, allow Appeal No. 63 of 1901 and dismiss 
Appeal No. 150 of 1901. In modification of the District Judge’s 
decree we dismiss the plaintiffs’ suit with costs throughout—two 
sets-one for the 2nd and 6th defendants, and one for the 7th 
and 8th defendants, the latter in proportion to the claims made 
against them, 


The institution fee in Appeal No. 150 of 1901 and in the 
lower Court must be paid by the plaintiff. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—8ir Charles Arnold White, Krt., Chief Justice, 
and Mr. Justice Subrahmania Aiyar. 


Annamalai Chettiar and another |. Appellants? 
(Plffs. 1 & 2). 

v. 
Pitchu Aiyar and others is ... Respondents 


(Defts. 1,4 & 5 

and let deft’s, 

representative). 
Annamalai Osvil Procedure Code, 8. 544—Common ground—Setting aside decree in favor of non- 
Chettiar * appealing defendants—Jurisdiction of appellate court—Practice—Assignes for value 

Bien Aiyar. without notice—Question raised tn second uppeal. - 
Where the ground of defence is common to all the defendants, viz ,that the mort- 
gage relied on by the plaintiff is a sham, it is open to an uppellate court under S. 544 
©. P. O. to set aside the whole decree in an appeal preferred by some only of the 
defendants. 


Where a mortgage is found to be a sham, the question whether an assignee 
of the mortgage is not affected by the colourable nature of the transaction by reason 
of his being a bona-fide transferee for valne without notice is one which cannot 
be raised for the first time in second appeal. 


Second appeal from the decree of the District Conrt of 
Trichinopoly in A. S. No. 155 of 1901, presented against the decree 
of the Temporary Subordinate Judge’s Court of Trichinopoly in 
O. 8. No. 58 of 1901. 

S. Srinivasa Atyangar for appellants. 

Joseph Satya Nadar, and K. Srinivasa Atyangar for 2nd and 
8rd respondents respectively. 

The Court delivered the following 

JUDGMENT :—The plaintiff's case is that they are assignees 
of a mortgage executed by the Ist defendant to one Rajagopala 
Aiyar- The District Judge finds that the mortgage was a sham. 
There is evidence to support this finding, and we cannot go behind 
it in second appeal. 


# S. A. No, 548 of 1902. 0th August 1904, 


PART L] THE MADRAS LAW JOURNAL REPORTS. 29 


On behalf of the plaintiffs it has been contended that even if Annamalai 
Chettiar 
the mortgage was a sham as between the mortgagor and the mort- 
gagee the plaintiffs took as bona-fide assignees without notice. 
This is a new case: It was not raised in the issues and was not 
taken in the lower appellate court. The appellants are not entit- 
led to set up this new case on second appeal. 


Ya 
Pitohu Alyar, 


The appellants have taken a further point that inasmuch as 
the 5th defendant the subsequent mortgagee alone appealed, the 
lower appellate court had no power to set aside the decree for the 
benefit of the defendants who did not appeal. The ground of 
defence, common to all the defendants, was that the mortgage was 
a sham, and the decree of the Subordinate Judge proceeded on the 
ground that the mortgage was not a sham. Following the decision 
of this Court in Terrabalu Véraraghava Reddi v. Abdul Khadurt 
and the Calcutta case of Ram Kamal Sahba v. Ahmad 
Ali?, we hold that the decree proceeded on a ground com- 
mon to all the defendants, and that the decree of the lower 
appellate court enures for the benefit of the defendants who did 
not appeal. The case of Syed Hussain v. Madar Khan’ 
may be distinguished on the ground that one of the defendants in 
that case set up a title to an item of property which was not claimed 
by the other defendants. This being so, there was good reason 
for holding that the decree did not proceed on a ground common to 
all the defendants. In the judgment in that case the Judges say 

- that S. 544 of the Code of Civil Procedure pre-supposes a common 
_ ground of decision affecting property in which both those who kave 
appealed and those who have not appealed have an interest either 
direct or indirect.” In the present case those who have not 
appealed viz., the lst and 4th defendants certainly have an interest 
in the property which is the subject of the decision. The second 
appeal is dismissed with costs. 


1, 4M. E O. B. 26. 2. I. L, B. 80 0, 429, 8. L L. E, 17 M, 286, 


Kesava Pillay 


Vv. 
Kannusamy 
Pillay. 


80 , THE MADRAS LAW JOURNAL REPORTS. [vou. xv. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice Boddam. 


Kesava Pillay ... bie .. Appellant* (Plaintiff). 
v. ‘ 
Kannusamy Pillay and others ... Respondents (Deft), 


Registration Act, 8. 17—Right to manage temple and endotomentsa—No “ immoveable 
property’ —Suffictency of description—Part good—Registration as to part. 


The right of a manager of a Hindu temple even though involving the holding of 
immoveable property forming part of the endowments of the temple is not tmmove- 
able property within the meaning of the Registration Act. 


A document transferring among others the right to manage a temple and its 
endowments is sufficiently descriptive if it mentions the name of the temple, its 
situation, the extent of the lands and the registry. 


Where the desoription is sufficient as regards some althongh defective as regarda 
others the refusal to register the document with reference to the portion as to which 
the description is sufficient is bad. 

Second appeal from the decree of the District Court of Tanjore 
in A. S. No. 819 of 1901 presented against the deoree of the 
Subo dinate Judge’s Court of Negapatam in O. S. No. 87 of 1900. 


The document referred to inthe judgment was as follows:— 


“We have absolutely sold to you acres 27 75 cents of nunjah 
and punjah etc., lands, with 2 brick built honses having tiled roofs 
and manii thottam and trees, eto., includiny all samudayam, tank 
and pond and labourers with money advanced to these mentioned 
in the undermentioned schedule * * * 


You shall manage yourself the affairs of Sri Swarna- 
puriswara Swami |Devastanam of the said place, by means of 
acre 1-70 cents of land, which has been endowed by fore-fathers 
to Sri Swarnapuriswara Swami and is with the miras, and also by 
means of the cocoanut, iluppai, eto., trees of the said temple. You 
shall yourself pay the theervai of the assessed trees in the Puram- 
boke and enjoy them. 


- V. Krishnaswams Aiyar and T. Rangaramanuja Chartar for 
appellant. 


C. V. Anantakrishna Asyar for P. R. Sundara Atyar, for 
respondents. 


*A, A. No. 820 of 1902. 1lth August 1904, 
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The Court delivered the following - Kesava Pillay 


j v. 

JUDGMENT :—In our opinion item No 6 of the schedule eres 
with reference to which registration of the whole document has been 
refused, purports only to transfer the right of management of the 
temple therein mentioned and the reference to the endowments of 
the temple is incidental to the right purporting to be transferred. 
Weare not concerned with the question of the validity of this part of 
the transaction. The qnestion is whether it is a transfer “relating 
to immoveable property” and if so, whether the description is “ suf- 
ficient to identify the property”. There can beno doubt that the 
right of a manager of a Hindu temple, even though such manage- 
ment involves the holding of immoveable property forming part of 
the endowments of the temple, is not immoveable property within 
the meaning of the Registration Act. The incident of reference in 
the instrument, to the endowments stated above, cannot alter the 
character of the transfer. In this view no question as to the suffi- 
ciency of the description arises. Even assuming it were otherwise, 
the description must be held to be quite sufficient. 


In so far as the institution is concerned, its name and situation 
are given jand no doubt as to the identity thereof can possibly 
exist. As to the endowments also the same is the case; for the 
reference to 1 acre and 70 cents with the registry standing in the 
name of the temple coupled also with the reference to trees on 
Puramboke lands as registered in the name of the temple leave no 
doubt on the matter, it-being undisputed that the Temple has no 

. endowments of this sort elsewhere. In any view the refusal to 
register the document as to the 27 acres and 75 cents was wrong in- 
asmuch as with reference to that property there was no objection 
on the score of insufficient description. See Amtrdam v. Muthu- 
kumara Chetty’. 


We must, therefore, allow the appeal, set aside the orders 
refusing registration and direct the Registrar to accept the instru- 
ment and cause the same to be registered. 


The respondent will pay the appellant’s costs throughout, 








1, 13 M,L, J. R., 308. 


32 THE MADRAS LAW JOURNAL REPORTS, [vou. xv. 
- IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


Present :—Sir Charles Arnold White, Kr., Chief Justice, 
and Mr. Justice Subrahmania Aiyar. 


Saukaravadivelu Pillai, and another .. Appellants *(Plfs. 
v. Nos. 1 and 6). 


The Secretary of State for India in `) Respts. (Deft. and Plyfs. 
Council, through the Collector of > Nos. 8, 5, 2, 4, 7 to 11 and 
Tinnevelly, and others. legal representative of the 

7th PLF). 


Sankaravadi- Ryotwart tenure—Right of Government to consiruct new dams-—Flooding of adjacent 


velu Pillai 
v. 
Seoretary 
of State 
for India. 


lands—Oontinusg injury—Injunction—Limitation— Government right to distribute 


water, 


Where the Government constructed a new Oalingula or bye-wash in a Govern- 
ment channel which fed a tank irrigating among others the lands of the plaintiffa 
(ryotwari-holders under Governmcnt) in consequence of which the water diverted 
from the channel flooded the plaintiffs lund, the plaintiffs would be entitled to an 
injunction restraining the Government from thus flooding the lands, 


The plaintiffs would not be disentitled to such relief by the fact that the cons— 
truction of this bye-wash was necessary for the protection of the tank which was 
fed by the channel and which irrigated the lands among others of the plaintiffs and 
there was no negligence in the construction of the Calingula or by the fact that 
owing to the floods of a certain year the level of the plaintiff’s lands was permanently 
lowered. 


The flow of water over another: man’s lands is a continuing injury and 8. 24 of 
the Limitation Act will apply to such a case, 
Per Arnold White, ©. J.:— 


(1) Government have the right to distribute fhe water of Government ohan- 
nels for the benefit of the publio subject to the right of a ryotwari 
jandholder to whom water has been supplied by Government to continue 
to receive such supply as is sufficient for his accustomed requirements. 


(2) The rights of Government in connection with the distribution of water 
will-not inolude a right to flood a man’s land by the erection of a new 
work which in the opinion of the Goverement is desirable in connection 
with the general distribution of water for the public benefit, 


(8) Although the Government may be authorized to constrnet a work (Oalin~ 
gula), they must shew that they eannot do so without injuring the 
lands of others. 


(4). The claim to injunction in respect of a continuing injury is nob governed 
by Art.120 of the Limitation Act. 





° 8, A, No. 1861 of 1902; 80th August 1904. 
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Per Subrahmanta Aiyar, J. — Sankaravadi 


velu Pilla’ 
(1) It is among the most important functions of Governmont to construct now 


v. 
works of irrigation and to mainiain old ones acco:ding to means and pte 
circumstances. for India. 


(2) The position of Government in regard to liability for damage caused to 
individuals by such irrigation works would be anslogous to that of 
persons acting under statutory authority. 

(3) So far is the construction of a new work is concerned tho authority is only 
permissive while as regards the maintenance of works once completed 
so as not to interfere with the existing rights of others, the authority 
is amperative, 


(4) Where the authority is permissive the use sanctioned is only not in preju” 
dice of the common law rights of others. 


(5) To throw water on another man’s land against hia willisa trespass and 
the party affected has a right of action even if no substantial damage 
is shewn. 

(6) The Governmont will be liable to a ryotwari holder where by the ereo- 
rion of new works his lands are flooded, 

Second appeal from the decree of the District Court of Tinne- 
volly in A. S. No. 883 of 1901, presented against the decree 
of the Court of the District Munsif of Srivaikuntam in Original 
Suit No. 540 of 1900. 


a 


K. Srinivasa Atyangar and 8. Srinivasa Aiyangar for appel- 
ants. i 


The Government Pleader (F. B. Powell) for respondents. 
The Coart delivered the following 


JUDGMENT :—The Chief Jurtice :—]n this snit the plaintiffs 
ask for a mandatory injunction directing the defendant (the Secre- 
tary of State) to block up s calingula or ‘‘ bye-wash” in a certain 
channel known as the Korkai channel. The District Munsif dismissed 
the suit an? the District Judge affirmed the Munsif’s decree. 


The calingnli was constructed by Government in 1882, It 
was put up for the propose of reducing the flow of water into 
the Korkai tank through the Korkai channel. The necessary 
effect of the calingula would haye been to cause the water 
diverted from the channel to flood the plaintiffs’ lands. To obviate 
this, certain land was acquired by Govarnment in 1882 and a small 
drainage channel formed to carry off the surplus water. The plain- 

X 


Sankaravadi- 


velu Pillai 
Vv. 
Seoretary 
of State 
for India. 


Chief Justice. 
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tiffs say that the drainage channel is not sufficient to carry off the 
water and that the water which flows over the calingula stagnates 
in their lands and makes them unfit for cullivation. There is no 
finding whether the water which flows over the calingula is in fact 
carriod off by the small drainage channel. But the writien state- 
ment does not allege that it is and apparently Government did not 
attempt to prove that it was. The written statemont does not allege 
that the water is now in fact carried off by tue drainage channel. 
It alleges that before 1893 the level of the plaintiffs’ “lands was 
such that water escaping through the calingula could pass off freely 
withont cansing material damage to the plaintiffs.” 


The case for the Government is thit the damage to the plaintitfs 
has been caused by the abnormal floods of 1895 and nct by the 
calingula and the District Judge finds that the damage done to the 
plaintiffs’ lands was due to the floods vf 1895 and not to the erec- 
tion of the calingula in 1882. The Judge observes, “ It is argued 
that but for the bye-wash the floods would have done uo harm, but 
as the witnesses admit that the bunds ot the Korkai channel were 
swept away [in the floods of 1895] the lunds would have been sub- 
merged even if the bye-wash had not been built.” This, no doubt, 
is true, but the plaintiffs’ claim is baset on the fact that since 1895, 
as the result of the floods of that year, the level of their land has 
been permanently lowered and the water which now flows on to this 
land over the calingula and which would not flow on to the land 
at all if the calingula had not been built, remains and stagnates to 
a greater extent than had been the case prior to 1895. There is 
evidence of complaints by the ryots in 1888 and 188€. bat the 
damage (if any) done to their lands up til] 1895 does not appear to 
have been substantial. Since 1895, however, the case is different. 
The Munsif finds that since 1895 the plaintiffs’ Jands have been 
practically under water, and it would appear that, from 1895 to 
1900, the assessment on the lands in question was remitted. 


For the purpose of this appeal, 1 am prepared to assume that 
the averment in the written statement, that up to 1895 no mater al 
damage had been sastsiu:d by thep laintiffs, is true. The proposi- 
tion advanced by theGovernment Pleader on behalf of Government 
was that as, since 1895, there would have been no damage to the 
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pla ‘ntiffs’ lands except for the fact that, by the act of God, the level Sankaravadi- 
of the lands had been lowered, the Government were entitled to SOR PN 
continue to allow water to flow on to the lands over their calingula., Segpretary 
T'he short answer to this seems io Þe that notwithstanding the lower- for Indin. 
ing of the level of the plaintiffs’ lands, water would not flow over Chief Justice. 
and stagnate on their lands, if the calingula, which admittedly 

canses water to flow on to the lands, had never been constructed. 

The Government Pleader in fact went further and was bold enough 

to suggest that it was the duty of the plaintiffs to meet the difficulty 

by raising their lands to the level at which they stood prior to 1895, 

and not the duty of the Government to provide means for protecting 

the Korkai tank without injuring the plaiutiffs. 


The question to be determined really resolves itself into this— 
were Government acting within their rights when in 1882 they 
erected a calingula which caused water from the’channel to flow 
over the plaintiffs’ lands. Jt seems tu me there can only bo one 
answer to this question, As I read the authorities it appears to mo 
to be now settled Jaw that Goverument have the right to distribute 
the wator of Government channels for the benefit of the public, 
subject to tho right of a ryotwari land-holder, to whom water has 
been supplied by Government, to continue to receive such sup} ly as 
is sufficient for his accustomed requirements See Kristna [yen 
v. Venkalachala Mudaly: nnd Ramachendra vy. Narayanasami.* 
But it cannot be said that the iights of Government in con- 
nection with the distribution of water include a right to flood n 
man’s land because, in the opinion of Governmont, the erection. of 
work which has this effect is desirable in connection with the genc- 
ral distribution of water for the public benefit. That Government 
themselves did not take this view is shown by the fact that in 1882 
al the time they constructed the calingula, they also constructed 
a drainage channel to counteract its effect as regards the flow of 
water over the plaintiffs’ lands. ‘The fact that the opening of the 
calingula was necessary for the protection of the tauk, and the fact 
that there was no negligence in the construction of the calingula— 
so far as the calingula was concerned—do not deprive the plaintiffs 
of their right to have their property protected. In the case of 





1. 7M. H. U, R., 60. 2, LL.B, 16M. 383. 


Sankaravadi- 


velu Pillai 
y. 
Secretary 
of State 
for India. 


Chief Justice. 
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Whalley v. The Lancashire and Yorkshire Railway Company,! an 
unprecedented rainfall had caused a quantity of water to accumulate 
against one of the sides of the defendants’ railway embankment, to 
such an extent as to endanger the embankment. In order to pro- 
tect their emb ankment, the defendants cut trenches in it by whieh 
the water flowed through and went altimutcly on io the land of the 


plaintiff, which was on the opposite side of the embankment and 


ata lower level, and flooded and injured it to a greater extent than 
it wuuld have done had the trenches not been cut. In an action for 
damages the Jury found that the cutting of the trenches was reason- 
ably necessary for the protection of the defendants’ property, and 


. that it was not done negligently. Is was held that though the 


defendants had not brought the water on their lund, they had no 
right to protect their property by transferring the mischief from 
their own Jand to that of the plaintiff and that they were there- 
fore liable. The case of Nichols v. Muarsland?, on which the 
Government Pleader relied is wholly different from the present, 
case. In Nichols v. Marsland®, it was held that the injury caused 
was entirely due to the act of God. 


Fatting the case at the highest and treating itasif Government 
had been empowered by statute to construct the calingula in question 
t would he for the Government to show that they conld not 
exorcise their statutory powers without injuring the plaintiffs’. lends, 
See tho judgment of Lord Cains in Hammersmith Ry. Co. v. 
Brand’ and the judgmént of Lord Halsbury in Canadian Pacific 
Railway v. Roy' 


Statutory powers authorizing the construction of works are 
granted “on the condition sometimes expressed and sometimes 
understood .. ...... ...—but if not expressed always understood— 
that the undertakers shall do as little damage as possible in tho 
exercise of their statutory powers”. See the judgment of the Privy 
Council in the Gaskwar Sirkar of Baroda v. Gandhi Kashra Bhat 
Kastur Chand’. In his judgment in Geddis v. Proprietors of the 
Bann Reservow,® Lord Blackburn observes at p. 586; “Itake it, 
without citing cases, that ib is now thoroughly well established 





1. 13Q. B. D, 181. 4. [1902] A, 0. at p. 280. 
2 2 Ex. D. & L D. È. 27 B. p. 844. 
awe ee rT 6. L. E. 8A, O. 430 
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ihat no action will lie for doing that which the legislature has 
authorized, if it be done without negligence, xlthough it does 
occasion damage to anyone; bat an action does lie for doing 
that which the legislature has authorized, if it be done negligently. 
And I think that if by a reasonable exercise of ‘the powers, either 
given by statute to the promoters, or which they have at common 
law, the damage could be prevented it is, within this rule “ negli- 
gence” not to make such reasonable exercise of their powers. I 
do not think that it will be found that any of the cases (I do not 
cite them) sre in conflict with that view of the law.” 


In the ewe of Caaadtan Pacific Company v. Parke’ tho 
defendants had a statutory right to irrigato their soil by com- 
pulsory diversion of water from adjacent streams by conveying 
ib over linds which did not belong to them and io run the surpius 
water through adjacznt lands by means of drains. ‘They brought 
wator npon their jands in such manner ns to damage the piuiotiffs’ 
land by causing a slide. It was held by the House of Lords that, 
in the absence of provisions showing an intention on the part of 
the legislature to take away the plaintiffs’ right to protect the pro- 
perty from invasion, the plaintiffs were entilled to an injunction to 


prevent the defendant’s user of the water in disregard of their 


common law obligation to do no damage to the plaintiffs’ land. 


As regards the question of limitation, I cannot agree with the 
view expressed by the District Judge, though he did not actually 
decide tho point, that tho case is governed by Art. 120. The 
injury is a continuing injury and B. 24 of the Limitation Act 
applies, If authority for this were needed, if is to be fonnd in the 
jadgment of the Privy Council in Rairup Koer v, Abul Hossein?, 
and in the cases of Punja Kuvarji v. Bai Kunvar? and 
Subramanya Ayyar v, Ramachandra Row, 


To hold that Art. 120 applies would lead to the anomaly 
that Government would acquire a right by way of casement in six 
yours. 


In my judgment the plaintiffs are ontitled to the relief which 
they claim. The decrees of the lower Courts mast be set aside and 


1. [1899], A. U. 535. 3. LLR,6 B20 
2, L D. Ra 0 C. 394. Ło L D. B, 1M. 335, 


Saukaravadi- 
ren Pillai 


Secretary 
of State 
for India, 


Chief Justice. 
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Sankaravadi- the appeal allowed. For the reasons stated by the Privy Council in 


velu Pillai 
ater 

‘Secretary 
of State 
for India. 


Gaekwar Sirkar of Baroda v. Gandhi Karhrabiai Kastut Chand! 
I think the injunction should be in: general termas restraining the 
defendant from flooding the plaintiffs’ lands by causing or permitting 


Bubrahmanta water to flow from the Korkai channel on to the plaintiffs’ lands. 


Aiyar, J. 


The plaintiffs are entitled to their costs t! ronghont. 


SuBRAHMANIA AfyaR, J. :—Notwithstanding that the judgments 
of both the lowe: Courts proceed on a complete misconception of 
the real natare of the case, there is no difficulty in ascertaining 
the facts. ‘The plaintiffs who are the owuers of certain lands held 
under the Government on ryotwary tenure sue the Government on 
behalf of themselves and other persons holding similar lands, in 
respect of what causes common injury to them all, having obtained 
permission under S. 30 of the vivil Procedure Code for such 
representative litigation. The lands of the plaintiffs lie ou one side 
of a Government channel called the Korkai chaunel which, in addi 
tion to leading the water required for the supply of the Korkai 
irrigation tank carries off the drainage from the Marudir anicut 
system, As about five times as much water flows down thechannel 
as can be stored in the Korkai tank with safety to that reservoir, a 
bye wash was co-structed in the channel in 1882 by the Govern- 
ment, to drain off all the water over and above the maximum quan- 
tity to be led into the tank as fixed by the Public Works Depart- 
ment, At the same time a ditch also appears to have been mado 
for conducting the water escaping throngh the bye-wash, into a 
water-course called the Chillai Odai, so as to prevent the neigh- 
bouring lands being inundated and injured. But as the water has 
been running over the lands to a more or less sxtent ever since the 
construction of the bye-wash (see 5th paragraph of the Secretary of 
State’s written statement the ditch apparently did not fully answer 
the purpose intended. Tn this state of things a flood occurred in 
1895 which breached the Tambrapurni river and the Korkai chan- 
nel, as a result of which tbe lands were cut up and thair condition 
altered, and since then they have been subject to mach more inuv- 
dation from the water sent by the lbye-wash than had been the case 
previously. Consequently the cultivation of the lands has since 
ceased and the revenue assessed thereon had, as stated by the Dis- 


lL. LL B., 27B. 864. 
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trict Munsif; to be remitted from 189> till the commencement of this Sankaravadi- 


a Se velu Pillai 
litigation in 1900. v. 


Secretary 
The questions in the case are (1) whether the plaintiffs have a E ee 
. ; rds * pe ov india, 

cause of action, (2) if so, whether their right to relief is in any way 


barred and 8) if not barred, what relief should be granted to them. a eg 
The learned Government Pleader in the course of his argument, 

if I followed him correctly, contended with reference, on the one 

hand, to the position occupied by the Government in connection with 

public irrigation works and, on the other, to the tenure of ryotwary 

landholders, that the throwing of water on to the plaintiffs’ lands 

through the bye-wash to their detrimert, did not render the 

Government liable to an action. f 


It is quite true that itis an.ong the most important functions 
of the Government of this courtry to construct new works of 
inġgation and to maintain old ones according to means and circam- 
stances, The position of the Government in regard to liability for 
damage | caused to individnals by such irrigation works would, 
according to The Madras Railway Company v, The Zamindar af 
Karvetnagaram’ be analogous to that of persons acting under 
statutory authority. The law with reference to the liability of such 
persons was considered in Canadian Railway Company v. Parket 
whero the leading authorities on the point were referred to and 
explained by Lord Watson who delivered the opinion of the 
Judicial Committee. The oardinal rules deducible from them may 
be formulated thas :— 


i. Wherever according to the sound construction of a statuto 
the legislature has authorized a person to make a particular use of 
property and the authority given is in the strict sense of the law 
permissive merely and not wmperateve, the legislature must be held 
to have intended that the use sanctioned is not to be in prejudice 
of the common law right of others. 


ii. But where the authority given is imperative, the person so 
authorized incurs no responsibility however much injury he may 
cause to another, so long as he is not convicted cf negligence. 

iii, ‘Phe burden lies on those who seek to establish that the 
legislature intended to take away the private right of individuals , 


L LB, 1 I A, 364, 7 i 3. (1899] A. O. 635, 
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aic e to show that by express words or necessary implication such an 
vela 


v. intention appears. 
Secretary Pee 7 a 
of State The task of arriving at a conclusion as to the permissive or 
for India. 


imperative character of an authority in a given case being by no 
sain means free from difficnlty evon where it depends solely ou the 
words of a statute, that must obviously be the more so where the 
conclusion has to be arrived at with reference tounrecorded custom 
and practice very rarely brought up for discussion and decision be- 
fore Courts and with reference to which only the rights and obliga- 
tions of the State in this country in regard to public irrigation have 
to be postolated. Having regard to all the considerations bearing 
on the question, the only correct conclusion would seem to be that 
so far as the construction of new works is concerned the authority 
is bat perniissive, while as regards the maintenance of works once 
completed go as not to interfere with the existing rights of other 
porsons, the authority of the Government is imperative, Tho latter 
part of this conclusion results directly fromi the Karretnagaraim 
case; it having been there held that the Zeminder to whomthe duty 
of the maintenanve of the tank was transferred from Government 
could be mide responsible for the damage done to the Railway by 
the breack of the tank only if negligence on his part could be 
proved. Nor need this be taken to involve any real anomaly, for, 
it is not difficult to conceive similar cases even under a statute ; for 
instance, an authority to establish a hospital of the kind in ques- 
tion in Metropolitan Asylum District v. Hsll*. only under con- 
ditions and circumstances which prevent it from being a nuisance 
to any body at the time of its establishment might well be coupled 
with the proviso that persons choosing to come in the neigh- 
bourhood subsequently shall not be entitled to complain of it as 
injurious to them. Be this as it may, it is clear that the imper- 
ativeness ascribable to the maintenance of irrigation works once 
lawfally brought into existence must be confined strictly to the > 
conservation of the work as originally designed and executed, and 
cannot be extended to any material alterntions and additions made 
in, or to, any existing old work. Such alterations and additions 
should, in reason, be held to stand on the sumo footing as that of 


perfectly new works and thus subject to the restriction applicable 
ae 


1, LB, 64.0, 198, 
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to the case of new works, viz., there should be no invasion thereby Sankaravadi- 
of the rights of others. In this view itis clear that the bye-wash yein aun 
in question here was essentially a new work and that so long as Beoratey, 
such work is made the instrument of throwing water on the plaint for India. 
mentioned lands without the consent of the owners, they have a Subrahmania 
ground of complaint, unless it be that a different conclusion has ooo 
to be arrived at with reference to the character ot the tenure under 


which those lands are held by them. 


But clearly there is absolutely nothing in the nature of the 
ryotwary tenure which affords in the remotest degree any support 
to the contention under consideration. For none of the special 
features of this tenure (l) liability to periodical revision of 
assessment, (2) power to relinquish the whole or part of the 
holding, (8) power of the Government to alter the sources, means, 
works etc., from or by which water for irrigation iz supplied to 
ryots entitled thereto go long as their water right iz not projudicially 
affected so as to cause real damage—pone of these have the slightest 
bearing upon the question whether in maintaining or constructing 
a work of irrigation, the Government can throw the waters thereof 
on the lands of the ryotwary holders against their will. It is there- 
fore idle to say that, in this respect, there is any difference what- 
soever between ryotwary land and land held on other tenures such 
as Zamindari, Inam and the like. 


ln passing I think it right to say that the case of Chinnappa 
y. Sikka Natkan * referred to by theo Government Pleader in the 
course of his argument with reference to the last of the above- 
mentioned incidents of the ryotwary tenure, goes too far in treating 
of the irrigation rights of ryotwary holders in general as mere 
rights tn personam, and that, having regard to the true character, 
they should on principle and authority be held to partake of the 
nature of rights in rem (See Wyatt v. Larimer Weld Irrigation 
Co.)* Kinney on Irrigation, pp. 859, 430 and 739; and Mead on 
Irrigation Institutions, pp. 22, 82, 83, and 864 to 867. Compare 
also Cnptain Baird-Smith’s Report to the Court of Directors in 
1858 published under the title of ‘ Italian Irrigation,’ Vol. II, ch. 
I, sec. I particularly at pp. 138 and 189, and ch. II, seo. II, par- 


lL. IU. R. 24 M. 86. 2. 36 American State Reports, p, 280. 
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Reverting now to the point under consideration, it is scarcely 
necessary to add that to throw water on another man’s land against 
his will especially when it is claimed to do this as of right amounts 
to a trespass, and the party affected has a right of action even if 
no substantial damage is shown. Consequently, the plaintitis are 
entitled to object to their lands b-ing inundated by water through 
the Lye-wash even supposing they could make a profitable use of 
the lands in spite of the overflow, and to ask that such overflow 
be interdicted lest by lapse of time the Government acquire a right 
to flood the lands by way of easement (see McCariney v. London- 
derry and Lough Swilly Railway Co. 1.) 


The strictness of the law in a watter like the present will be 
seen from what Lord Justices James, Brett and Cotton took care to 
say in West Cumberland Iron and Steel Co v. Kenyon* and 
which imply that where water has been passing, say, from A’s land 
to that of B under circamstances which do not entitle the latter to 
object to such passage, yet where the former makes a change in the 
means by which, and the ciroumstances under which, the passage 
of water into B’s land takes place, so as to make it flow while on 
B’s land differently from how i3 did before, such: change can be cb- 
jected to even where there is no increase in the quantity of water 
sent on to his land. The parts which I have italicised in the follow- 
ing quotations from the judgment of Lord Justice James in that 
case are enough to bear out the above statement. “Ihave always 
understood that everybody has a right on his own land to do any- 
thing with regard to the diversion of water or storage of water or 
with regard to usage cf water in any way he chooses, provided that 
when he ceases dealing with it on his own land, when he has made 
such use of it as he is minded to make, he is not to allow or cause 
that water tv go upon his netghbour’s land in some other way than 
the way in which it had been affected before. That ie the common 
use of water. A man raceives the rain water from his roof, he does 
not aflow it to settle upon the surface, but he receives it on his roof 
and collects it into the pipes and then lets it go down upon his own 
land and from his own land it gets into his neighbour’s land. 
But unless his neighbour receives that waterin some different way 

R. [1904] A. O. 818. See also Harrington v, Derby Corporation [1805] 


1 On, "308 GID: :—Éd. 
2. L.R. 1k Oh. D. 782, 
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or quantity from what he had done before, there is no legal right of Senkaravadi- 


: : veln Pillai 
action. If a man chooses to make any quuntity of fish ponds or 5 
mill ponds or artificial lakes or pleasure waters or foantains or any- Secretary 


thing of that kind on his‘own land he isat liberty to do so provided for India, 
that when he has finished doing so, he does not increase the burden Subrahmania 
upon his neighbour * *  *  * If there is a lakeon my eee: 
property into which I drain my field and there is a passage from that 

lake into my neighbour’s land, how can it signify whether I drain 

my field into the lake by one or two or three openings provided the 

same overflow as before goes through the samo outlet into my netgh- 

bour’s land.” This being the law in respect of property liable to an 

overflow, it is manifest that the throwing of water through tho 

bye-wash on the plaint lands, which were never Subject to any such 

barden before, is a fortiori, wrongful, 


The next point is whether the plaintiffs’? right to relief is 
barred. No question of limitation arises since the overflow 
compiained of is perivdical and makes the wrong a continuing 
one And certaiuly thore has been nothing in the conduct of the 
owners of the lands disentitling them to relief. Itis clear that from 
the very first complaints were made by some at least of the ryots 
with reference to water escaping through the bye-wash being 
allowed to come upon their lands. And when in consequence of 
nothing being done with reference to such complaints, a few of 
them tried to protect themselves by temporary bunds put up 
across the bye-wash, the only response they got was criminal 
prosecution against them followed by imprisonment. It is 
not surprising that persons in the position of these ryots are by 
no means anxious to embark on litigation against the Government 
until they tind such a course unavoidable. And it may be that 
the ryots would have continued to submit, though quite unwil- 
lingly, to the infringement of their right which began when the 
water was allowed to overflow their lands, but forthe flood of 1895 
and the consequent aggravation of the injary. 


Stress was laid on behalf of Government on the faci that the 
ryots have not restored the lands tothe condition in which they 
were before the flood, and that, had they done so, the overflow on 
their lands would be much smaller. But whether the overflow on 
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their lands is only to a small depth as before the flood or to a greater 
depth us has been the case subsequently is not material, since what 
is complained.of is, as already pointed ont, actionable irrespective 
of the extent of damage inflicted. And sirely the abstention on 
the part of the ryots from spending money upon the improvement 
of the lands pending their effort to obtain redress against the in- 


vasion complained of, prudent as snch course obviously is, can 


neither better the position of tho wrong-doer nor render that of. 
the party wronged worse, 


Lastly, as to the remedy, the blocking up of the bye-wash is 
not necessary. Of course in the circumstances of the present case, 
the construction of the bye-wash is not what the plaintiffs are en- 
titled to complain of. The wrong is in the water passing through 
the bye-wash being allowed to overflow their lands, And as that 
could be prevented otherwise than by the blocking up af the bye- 
wash, as by the cutting of proper trenches or the construction of 
other works, a general injunction that the defendants shall not 
throw the waters of- the channel on the plaint mentioned lands 
would meet all the requirements of the case. I accordingly concur 
in the order-proposed in the judgment of the learned Chief Jus- 
tice. - 
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IN THE HIGH COURT OF JUDICATURH AT MADRAS, 


Present :—Mr. Justice Davies, Mr. Justice Benson and 
Mr. Justire Moore. i 


T. Nooroodeen Sahib is ... Appellant* 
U. 
Charles Sowden, and others... ... Respondents. 
' Trademark, property in—Hazclusive right to use trade description—Passing cf Noo.oodeen 
action, elements of—Evidence Act S. C5—Admiassibly of opinion evidence, Sahib 
. v 


The first three plaintiffs were importers of “grey shirting” from Manchester. Charles 
The ssid goods were imported by them through the agency of the last three plain- Sowden. 
tiffs (the shippers). They claim an exclusive right to the combination of the words, 
designs, lettors and numbers which constitute the “facing” imprinted on their 
“ grey shirtings.” The facing consisted of the following :—“ (1) T. A. Taylor & Co. 
(in Roman capitals), (2)a coat of arms, (3) T. A. T. (in manuscript forms), (4) 
scimitars placed horizontally, (5) figures showing weight, (6) a number, (7) a 
circle in a circle with inscriptions denoting ‘the firm, (8) figures showing length in 
yards, (9) a letter (Roman capital), and (10) a number”. It was proved that the scimitar 
as well as the coat of arms appearing on the fucing were in 1882 and 1883 registered 
in England as trademe>te. on cotton piece goods under the provisions of the English 
Act by the last three plaintiffs, the English sgents of the first three plaintiffs. It was 
alao proved that the facing as given sbove was used ever since 1889, continuously 
and withont alteration and that there was no similar facing in Madras. It was also 
proved that the goods sold by the plaintiffs and bearing this facing had a large repu- 
tation in the market and were known as “tulwar”, “Taylor House” or “kutte” 
shirtings. The defendant was also a piece goods merchant and was carrying on 
basineas in cotton goods solely ever since 18£6. It was shewn that he used in 
1898 scent bottles for the shirtings imported aud sold by him and that he was alter- 
ing the facing ever since so that the facing appearing on his shirtings was at the 
time of the suit as follows :—“ (1) 1. Nooroodeen Saib & Co., (in Roman capitals), 
(2) a coat of arms, (8) words in Tamil and Telugu signifying ‘ scent bottle,’ (4) cut 
glass scent bottles placed horizontally, (5) figures showing weight in lbs., (6) a num- 
ber, (7) a circle within a circle with inscriptions denoting firm, (7) figures showing 
engih in yards, (8) a number, (9) a letter (Roman capital). The plaintiffs claimed 
an injunction against the defendants restraining them from using the above facing 
as being in imitation of ‘the plaintiff's own facing and as the defendants by 
selling their goods with the above facing were palming off thoir goods as those of the 
plaintiffs. 

Held on the facts (Davies, J, dissenting) thet the plaintiffs were entitled to an 
injunction. ` 


Held by the whole Court that evidence of persons stating that in their 
opinion the under-parchasers wonld be deceived or otherwise was inadmissible. 





* L, P. A. No, 68 of 1908. 22nd April 1904, 
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Per Davies, Benson, and Bashyam Atyangar, JJ. :— 

There is no system of registering trademarks in India, 

Per Benson, J. :— 

Every one may use any mark or combination of marks or symbols that ho likes 


unless some other person has by user acquired a reputation which couples his name 
with the mark or combination of marks or symbols. 


In the latter case the usor acquires a property in the mark or combination which 
the law will protect so that no one else kas the right to copy it or even to appropriate 
any part of it, if, by such appropriation, unwary purchasers may be induced to 
believe that they are getting goods made by tle firm to whom the trademark 
belongs. 


In order to get an injunction it is not necessary to prove that any one has in 
fact been deceived, It is enough if the defendant's trademark bears such a , rescm- 
blance to that of the plaintiffs ns to be calculated to mislead incaatious purchasers. 


Per Moore, J.:—No man may canvass for custom by falsely holding out his goods 
or business whether by mislending description or by colorable imitation of known 
marks, packages and so forth as boing the goods or business of another. 


The above principle is not excluded by showing that the style or werds appro- 
priated by the defendant are in themsclves not false as he uses them or that the 
plaintiff, if he succeeds, will have a virtual monopoly in an exolusive designation 
which is not capable of registration as a trade-mark. 


The question to be considered in all such cases, is whether the defendant's 
action naturally tends to cause an ordinary purchaser or dealer to thiuk that he is 
dealing with the plaintiff or buying the plaintiff's goods. f 


Appeal under S 15 of the Letters Patent presented against the 
judgment of Mr. Justice Boddam, dated 4th November 1903 in 
0.8. A. No. 1 of 1908 preferred against the judgment of the 
Chief Justice in O. S. No. 74 of 1902 in the High Court on the 
Original Side. l 


The original appeal came on first for hearing before their 
Lordships, Mr. Justice Boddam and Mr. Justice Bhashyam Aiyan- 
gar who delivered the following 


JUDGMENTS :—Boddam, J.—This is an appeal from a decree 
of the learned Chief Justice, dated the 4th November 1902, res- 
training the defendant from using a certain trademark, which he 
held infringed the plaintiffs trademark. 


The first three plaintiffs carry onthe_business of piece-goods 
merchants in Madras under the name and style of T. A. Taylor 
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and Company, and the 4th, 5th and 6th plaintiffs are the corres- 
pondents of Messrs. T. A. Taylor & Co.,in England through 
whom they import their piece-goods. They carry on business in 
Manchester as merchants under the name and style of Messrs. 
Beith Stevenson & Co., and are joined as plaintiffs apparently 
because portions of the combination which Messrs. T. A. Taylor and 
Co. claim as their trademark (the coat of arms and the swords) 
were registered in England in their name, the registration having 
been effected originally by them in combination with Mr. T. A. 
Taylor, the then head of the firm of T. A. Taylor & Co. Messrs. 
T. A. Taylor and Co., and the defendant both carry on business 
in Madras as piece-goods merchants. The plaintiffs complain in 
this action that the defendant has infringed their trademark on 
grey shirtings. 


The plaintiffs claim an exclusive right to the combination of 
words, designs, letters and numbers which constitute the “ facing” 
imprinted on their grey shirtings, which it is proved that they have 
used without alteration coutinuously since 1889, It is also proved 
that in 1889 there was no similar faciag in use in Madras. The 
goods sold by the plaintiffs and bearing this facing have acquired 
a large reputation and are known as “Tulwar” shirting “Taylor 
House” shirting etc., especially as “ Kuttee” shirting. 


The plaintiffs claim that their trademark consists of the whole 
combination forming the facing on their grey shirtings. Exhibit 
EEES shows the combination which was in use in 1889 and which 
is in use now and which the plaintiffs claim that the defendant has 
infringed. It consists of the following. At the top comes the 
name of the plaintiffs’ firm T. A. Taylor and Co-, in block letters ; 
next come the coat of arms consisting of a shield in the middle with 
a lion and a unicorn on each side: below this the initials (T. A. T.) 
of the firm; below this come one or more swords placed horizon- 
tally (the sword depicted being in fact a Maharatta sword); below 
this is the weight; then the number; thena double circle con- 
taining the words “sold at the house of” in Telugu in the outer 
circle and in Tamil in the inner circle and “T. A- Taylor and Co.” 
in English at the bottom and in the centre a Hebrew letter. Below 
the double circle comes the length 88/88}; and below that again 
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a block letter and number and alongside of the whole of these is a 
border. The whole is printed in red colour. 


The defendant formerly aud up to 1395 carried on business as 
a piece-goods merchant in partnership with his brother as 
T Rahiman Sahib & Co. Rahiman died in 1895 and the bnsiness 
was wound up. From 1896 the defendant has carried cn business 
in his own name as T. Nooroodeen Sahib & Co. From the corres- 
pondence between the defendant and Messrs. G. P. Guonis & Co. 
of Manchester, the merchants through whom he imported his 
goods, two things are clear, first, that Messrs. T. A. Taylor and 
Co.’s goods were and are very well known and in large demand and 
secondly, that the defendant was exceedingly anxious as he says 
in Exhibit H, dated January 1898, “to overthrow Messrs. T. A. 
Taylor and Co.’s sword-stamped cloth which are very largely 
sold,” and again in Exhibit J, dated Febraary 1898, to “ throw 
down T. A. T’s goods and to himself enjoy such a chance ” 
(see Exhibit E, dated the 80th September 1897) and with this 
view he had from time to time sent to Messrs. Gunnis & Co., 
patterns of T. A. Taylor’s swor.J-stamped shirting (see Exhibit F, 
November 1897, ExhibitG, December 1897 and Exhibit L, the 17th 
March 1898, in which he sends a sample of the plaintiffs’ shirting 
showing their facing). 


Now, whatever may have in fact been the other marks used 
by the defendant on his cloth in and prior to 1898 (and it is 
difficult to determine this as the defendant’s evidence is absolutely 
untrustworthy and he has called no witnesses on this point) it 
appears clear that he used scent bottles for the wholesale depart- 
ment of his shirting alone (see Exhibits A, B,C and D). Tt also 
seems indisputable bôth from the correspondence and from his 
evidence that it was not until the letter Exhibit HH, dated the 
80th March 1898 (mentioned hereafter) from Messrs. Gnaonis & Co, 
to him had time to reach the defendant that he began to alter his 
facings and that he did so knowing perfectly well that buyers 
looked to the stamp and number (seo Exhibit J, the 3rd February 
1898) and that any sach change was an important matter to the 
buyers and vendors (see Exhibit R, the 21st February 1901) and 
also to the merchant (Exhibit JJ, the 11th May 1898). 
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These alterations are no doubt small matters and no one could 
complain of them but they are not unimportant having regard to 
the subsequent alterations made by the defendant in his facings. 
Taylor & Co. have a double circle without the number in it, but 
with a Hebrew character in place of it with Telugu and Tamil 
characters round it signifying “ made at the house of ” and T. A, 
Taylor & Uo. at the bottom in English characters. We shall see 
hereafter that the defendant makes such changes in what he calls 
in this letter his “ circle number stamp” as to make it exceedingly 
like Messrs. Taylor’s in the facing complained of, indeed so like as 
to be almost & facsimile. The number is taken out of it and put 
above, the circle is enlarged and made a double circle with Telugu 
and Tamil characters (instead of Tamil and Telugu) signifying 
“ made at the house of” T. Nooroodeen Saib & Co., and in place of 
the number in the centre is the initial © T. N. S. & Co.’ 


It is impossible to trace exactly all the changes from the 
correspondence because the defendant admits that he wrote pri- 
vate letters to Messrs. Gunnis & Co, and he says he has no copies 
of them, (see Exhibit HR, ‘dated the 17th March 1897’ and the 
defendant’s cross-esamination at p. 78), but there is sufficient in 
his evidence and in the correspondence put in to show that he has 
between April 1898 and November 1901 altered in some respects 
almost every particular of his facing though he has of course 
retained some differences and has in every alteration approximated 
more and more closely to the plaintiffs’ faciag. 


It appears from the defendant’s cross-examination that the 
next alteration was made in the arms used by the defendant. 
Prior to 1900 his arms had a horse on each side. He changed 
these for lions. At p. 67 of his cross-examination he says, I “adopted 
lions instead of horses. I know the plaintiffs had arms with lion on 
one side and unicorn on the other.” He says the lions were used 
in Rahiman’s time, but there is nothing but his own statement to 
support this and it may not be true, Any way what is the reason 
for the change at that time to lions'? Again, prior to 1900 the 
defendant had at the bottom of his facing an oval in which the 
length was inserted in figures much smaller than those now in use 
by him, In 1900 he dropped the oval altogether and had the 
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figures printed larger. The plaintiffs have no oval and their 
figures are similar to those now used by the defendant. 


Again prior to 190U the defendant’s name was printed below 
the arms. In 1900 they were placed above. The plaintiffs’ name 
is printed above their arms. The typing is the same in both. In 
his letter O, dated the 15th November, 1900, the defendant writes 
to Messrs. Gunnis & Co. “ We also enclose herewith a separate 
“ stamping instructions for these specially which contains our com- 
“ pany’s name at the top, then comes arm stamp, name of scent 
“ bottles in Tamil and Teluga, scent bottles, weight, number, 
“circle stamp (new) and letter G which please carry ont in the 
“indent sheet. Please note that these stamping instructions ure 
“ gnectally intended for T. A. T. quality.” ‘There is nothing said 
about the length here but that comes later. 


In addition to placing the name at the top and changing the 
horses of the arm: for lions the order directs that the weight and 
the number shall appear. The circle stump is new—the number 
had previously been inside it. It is now placed above. The 
plaintiffs have after their horizontal swords the weight, then the 
number, then their double circle. 


The defendant in his cross-examination at p. 66 says “ till I 
sent order in November the number used to appear inside the 
circle I wanted to have the number ontside, &............ I knew 
this was Taylor’s system. Again (af p. 63) he explains how he 
came to use ‘ Ibs,” 


In 1898 he used to place before the figure showing the weight 
the word “ Rata] ”—He calls it the Tamil word for pounds. This 
he altered to “ R” He says “ Ratal ” was used from 1895 to 
1901 and in 1901 he adopted “ R” and “ lbs”. 


It appears, however, from the correspondence that “ lbs.” were 


~_ ordered firstin Exhibit AA, the defendant’s letter of the 18th 


“Tape 1901, and the quality number is explained in this and in 


“Tet May 1901. The plaintiff’s goods are marked in 
Je number is arrived at by adding one to the 


G 
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In the order of November 1900 there is no mention of the oval ne 


or of the length. In his cross-examination the defendant says 
(pe 68) “ In November 1900 I ordered an arrangement which 
excluded the oval. I omitted it in order “ that the length should 
be put in open space..........” The plaintiffs’ facing has no 
oval, 


Though the circle ordered was new it was not the double 
circle in the facing now complained of. That was not introduced 
until 190J. Then the size was increased. Instead of having Tamil 
in the outer circle and Telugu in the inner, the Tamil is now in 
the inner and the Telugu in the outer circle as in the plaintiffs’. 
The order was given in Exhibit Z, dated the 2nd May 1901. 


Here the weight is written R for lbs. The quality number is 
introduced. The double circle is enlarged and has the monogram, 
the yards are ordered 38/384 and a letter and number is ordered 
below them exactly following the plaintiffs’ sequences in his facing 
and almost exactly imitating it except that he has scent botiles for 
swords and his own name instead of the plaintiffs and the R tor 
lbs. These instructions are supplemented by Exhibit AA dated the 
18th June 1901 where R for pounds is changed to “lbs” and a 
revised stamping instruction is enclosed. Exhibit XXVIII exactly 
tallies with the order as altered by Exhibit AA, It was put in by 
the defendant as being the press copy of the stamping instruc- 
tions accompanying Exhibit O ; but it seems to me that this must be 
a mistake from its contents for it has “lbs.” and also other things 
which show that it is more probably the press copy of stamping in- 
structions for some later letter as late as or later than Exhibit AA. 


Since 1898, the date of Messrs. Gunnis’ letter Exhibit HH, it 
appears that some change has been made in almost every single 
part of the defendant’s facing from time to time with the result 
that in arrangement it is now exactly similar to the plaintiffs. The 
weight, quality, number, double circle, yards and letter are almost 
identical on both. The letter press, the coat of arms and the scent 
bottles are different and yet the letter press to an ignorant per- 
son might well appear to consist of the same characters, as the type 
is very similar. The coat of arms are not the same, but, by an 
ignorant or careless person, it might well be mistaken for the 
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plaintiffs’. The only real difference is that one has scent bottles 
and the other has swords-~both are, however, used in the same 
way, that is both lie horizontally across the cloth, and they are 
graded to show the quality. The whole is printed in red and 
has a heading similar to the plaintiffs’, No doubt the swords on 
the plaintiffs’ facing and the scent bottlbs on the defendant’s are 
the most conspicuous characteristics of the respective trademarks 
used by each, but, whatever may be said with respect to these, 
there can be no doubt whatever that the defendant has designedly 
altered his marks so as to imitate the plaintiffs’ various marks 
except the swords without exactly copying them, so that they 
clearly constitute a colourable imitation of the plaintiffs’ marks in 
every respect, apart from the swords, 


° 


The defendant contends that this is immaterial, and that he is 
entitled to do so: because he has not copied, or used a colour- 
able imitation, of the plaintiffs’ swords, which are so much the lead- 
ing and most conspicuous feature of the plaintiffs’ trademarks as 
to have given a name to the goods. His contention comes to this, 
that if a cloth acquires a reputation such as to affix to ita special 
name, which is taken from part of'a combination forming the Mer- 
chant’s trademarks, another merchant may actually copy every 
portion of the trademark except that which gives the special name 
to the cloth, and the owner of the trademark can take no steps, and 
do nothing to protect, or preserve the other parts of the combina- 
tion forming his trademarks, unless that part is imitated from which 
the name attached to the cloth by reputation is taken. I think the 
proposition is unsound. In cases of passing off or infringement 
of trademurk where no actual deception is proved the plaintiff must 
prove that the defendant has used a design which is capable of 
causing, or is likely to cause, the article bearing his design, to be 
mistaken for the article bearing the plaintiffs’ trademark, or 
design, by an ignorant or unwary buyer; that it is calculated to 
deceive, and is a colourable imitation of the plaintiffs’ trademark, 
or design. It is not a question of whether he has imitated this or 
that part of the plaintiffs’ design but whether as a result of his 
using the design complained of he is, or may be, deceiving the buyer 
into thinking that, in buying the goods bearing his trademark, he 
is buying the plaintiffs’ goods. Ordinarily, in this country, where 
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there is no provision for registering trademarks, any one is entitled Nooroodeen 


to use any mark or symbol, or combination of marks or symbols, 
that he may think fit, apply them to his goods, unless some other 
person has, by user, acquired a reputation, which couples his name 
with that mark, symbol or combination by reason of its continuous 
user, In that case the nser acquires a property in the marks, 
symbol or combination which he is entitled to protect and no 
other person is entitled to apply that mark, symbol or combination 
or any imitation of it to his goods, which is or may be likely to 
cause his goods, so marked, to be mistaken for the gonds of the 
person who has acquired a reputation in connection with that mark, 
symbol or combination. ‘The right thus acquired to a combination 
is ordinarily a right to the whole combination constituting the trade- 
mark, and not a right to the component parts constituting the trade- 
mark, so as to deprive others of the right to use the specific marks 
forming the parts of the whole combination either alone, or in 
‘some other arrangement forming a different combination. If how- 
ever, one or more of the component parts of the trademark made 
up of a combination, form so conspicuous a part of the trademark, 
as to attach a particular name to the article which bears it, in 
that case, it seems to me, that the right acquired by the owner is 
greater, and not less than in a case where nothing of the sort 
occurs, The owner, in addition to his right to protect the whole 
combination forming his trademark, is entitled to prevent any other 
person from using any such imitation of that particular part of 
his combination, which has given a name to his goods, as might 
cause his goods to be mistaken for the goods of the merchant who 
has acquired the reputation of that mark even though in nearly all 
other respects the whole trademark of the rival may be dissimilar. 
See Ralls v. Fleming? and Johnston v. Orr Hwing.* 


Here the plaintiffs’ goods have acquired the name of “Kuttee” 
or “Tulwar” or “Taylor House” goods. The two former names are 
of course attributable to the swords forming part of the plaintiffs’ 
trademark and no doubt the plaintifis would have a perfect 
right to prevent any other person from putting upon his goods any 
colourable imitation of the plaintiffs’ sword even though the other 
parts of the combination used differed materially from that of the 
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plaintiffs provided it was shown that persons were likely to be 
deceived by the mark into thinking that they were buying the 
plaintiffs’ goods. 


This, however, does not prevent the owner of trademark from 
protecting himself from any other infringement of his trademark, 
provided that it is shown that the infringement is likely to deceive 
purchasers into thinking that in buying goods so marked they are 
buying -‘Kutiee” “Talwar” or “Taylor House” goods. Now it has 
been said that no one but a fool, or an idiot, could imagine that 
any one, however ignorant, could mistake a scent bottle for a sword. 
That is quite true, but the question here is not the capacity of an 
ignorant buyer to distinguish between two particular articles, 
but whether he can distinguish the drawing constituting the trade- 
mark, in which the scent bottles appear as a part of the whole, 
from the drawing constituting tle trademark in which the swords 
appear as part of the whole: so as to know that one is not other,’ 
either when he has never seen the marks forming either of the 
facings, but has only heard of the cloth as ‘“Kuttee” “Tulwar” or 
“Taylor House” cloth, or when he has at some previous period seen 
the marks, together forming the trademark, on tle Kuttee cloth. 
It is not the educated buyer who can read either English or his own 
language Who is likely to be deceived : because ihe names of the 
plaintiffs and of the defendant appear in their respective designs ; 
but it is the ignorant person, who cannot read, and is withont edu- 
cation, who is the person who, it is said, is likely to be deceived— 
the upcountry buyer. 


It is obvious from Exhibit GG, written by the defendant, that 
an unscrupulous vendor might easily chest an ignorant buyer, 
but that is not sufficient to entitle the plaintiffs to an injunction. 
The question is whether an ignorant buyer seeing the defendant’s 
marking is likely to mistake it for the plaintiffs’, and buy cloth so 
marked as ‘‘Kuttee” cloth or “Taylor House” cloth or “ Tulwar” 
cloth. Now it is clear, from the evidence, that the original of the 
plaintiffs’ sword in his facing is not common or known in this 
district. Itis true that one of the witnesses says it is, and is com- 
monly worn by the police in the Coimbatore District, but this is 
obviously untrue: for it is not denied that, in fact, the police 
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wear, in that district, either batons, or, when in charge of a prisoner, 
bayonets, but never swords, and certainly none of the police are 
armed with a Tulwar ora sword or anything like the sword in the 
plaintiffs’ design. Jt is also clear that a four-sided diamond cut 
scent bottle, such as appears in the defendants facing, is not a well 
xnown object, though it may be occasionally seen in a merchant’s 
pack, and the question is whether an ignorant person knowing 
neither the one nor the other, and unaccustomed to drawing, might 
be deceived by the appearance of the scent bottle in a drawing 
when it forms part of a number of other figures and designs, into 
thinking that the drawing of the scent bottle was intended for some 
sort of knife or blade. The word ‘“Kuttce” is a generic term signi- 
fying a knife or blade of some sort and it does not unean any parti- 
cular kind of knife or sword or blade. 


It is well known that tothe mind ofa person unaccustomed 
to drawings the perspective of the drawing conveys nothing 
whatever. The only idea conveyed is that which is indicated 
by the outline of the drawing. Such a person, seeing the 
drawing of the scent bottle, would conceive nothing but that 
it represented a flat rectangular object, having such edges 
as the outline shows, or possibly a rounded object like a police 
baton. The outline might well indicate a flat object with 
jagged edges on both sides, a square end and possibly a handle 
where the stopper of the bottle is represented. All saws in this 
country have square ends and a handle set straight to the blade, 
and it seems to me that an ignorant person might well conceive 
that the drawing was intended to represent some unknown form of 
blade or weapon with a double jagged edge, .andhe would 
have very little hesitation in accepting it ds being intended to re- 
present a “ Kuttee” of some sort, and so might easily believe in 
buying cloth somarked that he was assuredly buyingthe well 
known kuttee cloth, or he might mistake it for that which police- 


men carry, with the same result. This might well be the case, if- 


he had never soen the plaintiffs’ cloth bearing his facing. If he 
had seen the facing, the probability is that he would at once recog- 
nize the general similarity of the defendants’ facing, and might 
never look for the sword stamp. If however, he did look for it 
he would be even moro likely to mistake it for a blade of some 
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sort by reason of the other resemblances in the facing to the plaint- 
iffs’ facing. For these reasons I am clearly of opinion that the de- 
fendants’ facing is a colourable imitation of the plaintiff< design, 
and calculated to deceive. 


It was urged before us thatthe plaintiffs have produced no 
evidence as to the habits and ways of the ultimate purchaser sufiici- 
ent to show that heis likely to be deceived, and that, without 
such evidence, the plaintiffs have failed to prove that which is essen- 
tial before it can be held that the ultimate purchaser in this coun- 
try is likely to be deceived, and that therefore the snit should be 
dismissed. It is, however, proved that the ultimate purchaser in 
this country is an ignorant and uneducated person. Nowhere 
itis proved, as it is in this case, that the defendant has deliberately 
approximated his facing in almost every particular to that of the 
plaintiffs with the object of acquiring the business previously mono- 
polized by the plaintiffs, though he has retained in his facing some 
necessary differences to prevent his facing from being an exact 
copy of the plaintiffs' facing, and it appears that it is possible for 
an ordinary ignorant and uneducated porson to be deceived by it 
and to mistake the one for the other. It seems to me that the plain- 
tiffs have proved sufficient to throw the onus upon the defendant 
of proving that the ultimate purchaser in this country is not likely 
to be deceived because of the differences in facing into mistaking 
the defendant’s facing for the plaintiffs’, and, if he fails to give 
evidence of the ways and habits of the ultimate purchaser in this 
country to prove that he is not likely to bé deceived, the Court is 
justified in holding that what will apply toan ordinary ignorant 
and uneducated person will apply to the ultimate purchaser in this 
country, and that if an ordinary ignorant and uneducated person 
is likely to be deceived, the ultimate purchaser is likely to be de- 
ceived: 


IË no evidence is given of the ways and habits of the ultimate 
purchaser here, it is probably for the reason that he has no special 
ways or habits to differentiate him from any other person of like 
status and education, and I have no hesitation in holding in the 
circumstances that the ultimate purchaser in this conntry is likely 
to be deceived. 
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Iam very greatly strengthened in this opinion when I con- 
template theactions and conduct of the defendant. From the time 
when the defendant commenced to do business on his own account 
until November 1901, he has shown by his correspondence that he 
has been striving by every means in his power to ‘overthrow’ the 
reputation of T. A. Taylor & Co’s. “‘kuttee “marked cloth in the 
market, and to get “the chance” himself. Between April 1898 and 
the commencement of the action, he has made some alteration in 
almost every detail of his “facing,” and each alteration has made 
his facing more and more like the plaintiffs.” He has of course 
maintained some differences, but, with the exception of scent bottle, 
the facing is clearly intended to, and does, form a very close imi- 
tation of the plaintiffs’ facing. As late as Exhibit GG of the 7th 
November 1901 he admits that every one is clamouring for the 
sword-stamped goods of the plaintiff- He isa man who has had a 
great deal of experienc eas a piece-goods merchant, having been 
for many years prior to 1896 in paternership with his brother 
T. Rahiman Sahib, and he probably knows the mind and the ways 
of the upcountry buyers as well as any one in Madras. He is 
obviously an exceedingly energetic and intelligent man: In Novem- 
ber 1901 he is doing his best to introduce the scent bottle with these 
facings, and thatis about the time his orders given in May and 
June (Exhibits Zand AA) would be executed. In these circum- 
stances it is that in February 1902 his attention is called to the 
fact that the plaintiffs object to his use of this facing, as being 
an infringement of their trademark, and the suit is brought against 
him in April 1902. It isnot shown that he had established at 
that time any such market for his scent bottles, soas to make it 
worth his while to insist upon his right to use this particular fac- 
ing, and to defend this action contrary to the advice given by the 
experts consulted by Messrs. Gunnis & Co. conveyed to the de- 
fendant in their telegram quoted in Exhibit XXX, dated the 3rd 
March 1902, or that the changing of his facing would injure his 
business any more now than it has done any time between April 
1898 and November 1901. It seems to me that his defence of this 
action of itself is a matter that is not unimportant, and, when 
considering his past efforts to acquire the plaintiffs’ business and 
the steps he has taken with that object, it has a very cogent effect 
upon my mind. It seemsto me that the defendant has made the 
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changes with the deliberate object of endeavouring to get orders 
for these goods, primarily owing to his goods being mistaken for 
the plaintiffs’ from the general resemblance of the design to the 
plaintiffs’. Knowing, as he does, the {ndian buyer, he has thought 
it worth his while not only to make the changes but also at the 
risk of incurring great expense to supportand defend them, and I 
have no donbt that his actions are based upon his knowledge that 
the upcountry bayer is likely to be deceived, and he hopes and 
believes that the effect of his present facing will be to enable him 
to wrest from the plaintiffs the supremacy they have enjoyed for 
so long by passing his goods off as “ kuttee” cloth. 


I think the appeal should be dismissed with costs. 


BHASHYAM Aryancar. J.—'l'his is a ‘passing off’ action relat- 
ing to shirtings imported from England by the appellant as well as 
by respondents Nos. 1 to 3; and the substantial question in the 
appeal is whether the facing in the defendant’s (appellant’s) 
shirtings (of the kind in question) bears such resemblance to the 
fucing on the corresponding goods of the plaintiffs (respondent) 
as is reasonably calculated to cause it tobe believed that the de- 
fendant’s goods are the goods of the plaintiffs and thus to induce 
purchasers in general or any class of them, to buy the same in such 
belief. Itis admitted that the distinguishing feature of the plain- 
tiff’s facing is the ‘ scimitar, varying in number from two to seven, 
according to the supposed quality of the cloth and that of the de- . 
fendant’s is the scent bottle similarly varyingin number. The 
scimitar as well as the coat of arms appearing onthe facing were 
in 1882 and 1888 separately registered in England as trademarks 
on cotton piece goods, under the provisions of the English Acts, by 
Messrs. B. Stevenson & Co. (plaintiffs Nos. 4 to 6) the English 
agents of plaintiffs Nos 1 to 8 (wide Exhibits FFF series and FFF 
1). The Ist plaintiff Mr. Sowden, in his evidence, states that this 
was done in conjunction with the late Mr. Taylor (father of -plain- 
tiffs Nos. 2 and 3). No provision has been made by law for the 
registration of trademarks in this country and no order in Council 
has been issued, under Section !04 of the Patents, Desigus and 
Trade Marks Act 1888 (46 and 47 Vic., c. 57) applying to British 
India the provision, of section 10% of the Act (vide the list givenin 
Kerly on Trademarks, p.762). The plaintiffs, therefore, have no 
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right of property in their facing as a whole or in any part thereof, 
similar to that in a patent or registered trademark; and this action 
must be dealt with as one founded on ‘ deceit,’ the fandamental 
rule as stated by Lord Kingsdown in Leather Cloth Co. v. American 
Leather Cloth Co.,1 being that one man has no right to put off 
his goods for sale as the goods of a rival trader and he cannot there- 
fore, in the language of Lord Langdale in Perry v. Truefitt,° ‘ be 
allowed to use names, marks, letters or other indicia by which he 
may induce purchasers to bolieve that the goods which he is selling 
are the manufacture of another person, and that though “a man 
may mark his own manufacture or merchandise either by his name 
or by using for the purpose any symbol or emblem however un- 
meaning in itself” yet if a“ symbol or emblem comes by use to be 
recognized in trade as the mark of the goods ot a particular per- 
son, no other trader has a right to stamp it upon his goods of a 
similar description.” 


In an appeal, Somerville v. Schembri® fromm Malta,where as in 
India there is no law or statute establishing the registration of 
trademarks and the rights of the parties were therefore governed 
by the general principles of Commercial law, the Privy Council 
following several cases decided by the House of Lords before the 
passing of the first British Trademarks Registration Act in 1875, 
observed as follows (at p. 457) :— 


“ The right which a manufacturer has in his trademark is the 
exclusive right to use it for the purpose of indicating where or by 
whom or at what manufactory the article to which it is affixed was 
manufactured (per Lord Cramrcorth in the Leather Cloth Com- 
pany's casel. As soon therefore as a trademark has been so 
employed in the market as to indicate to purchasers that the 
goods to which it is attached are the manufacture of a parti- 
cular firm, it becomes to that extent the exclusive property of the 
firm and no one else has a right to copy it or even to appropriate 
any part of it, if by such appropriation unwary purchasers may be 
induced to believe that they are getting goods which were made 
by the firm to whom the trademark bel ngs.” This in substance 
accords with the definition, given in S. 480 of the Indian Penal 
Code, of ‘‘ using a false trademark ” and the using of a false trade- 
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mark is made punishable by S. 482 (Indian Paid Code) unless 
the accused proves that he acted without intent to defraud. Ina 
civil action, however, for restraining the use of a false trademark, 
it may now be taken to be well established that intent to defraud 


J. is immaterial. In ‘Singer Manufacturers v. Wilson! the Lord 


Chancellor (Cairns) observed “I wish to state in the most distinct 
manner that in my opinion fraud is not necessary to be averred or 
proved in order to obtain protection for a trademark.” Lord 
O’ Hagan concurred with the Lord Chancellor, and in answer to the 
argument that fraud was the essential foundation of jurisdiction 
in such a case stated®: “ There are dicta which would seem to sus- 
tain the proposition ; but they must be taken in connection wth 
the particular facts of the cases in which they occur and I do not 
think it will be found that there is anywhere an authoritative 
decision which supports it. * * * * * * * ifa man has acquired 
legitimately a right to the property in an exclusive use of a name, 
it is of small account to him, should it be invaded, whether the 
invasion comes from a purpose to deceive or from ignorance or in- 
advertence or an honest misconception of the relative rights of the 
parties ; and the law ought not to permit and will not permit the 
continuance of the invasion whatever may have been its origin. If 
the ruling in Millington v. Fow? be law, as it is cluarly in consonance 
with policy, justice and common sense, the fact of misleading or 
the tendency to mislead and not the intention of the proceeding 
which has such a result or such a tendency entitles the person who 
is injured to the protection of a Court of Equity, although the matter 
might be dealt with on different principle in a Court of common 
law.” (See al.o per Lord Halsbury, L. O., in North Cheshire and 
Manchester Brewery Co. V. Manchester Co.*) The plaintiffs’ claim 
for damages having in this case been negatived and there being no 
cross-appeal by the plaintiffs on that point, -it is unnecessary to 
consider here how far a fraudulent intention should be proved iu 
@ common law action for damages. 


Nor is it necessary in an action for ‘ passing off’ to give proof 
of actual deception, t. e., of purchasers having been actually mis- 
led by the mark, if the mark is in the opinion of the Court caleu- 
lated to deceive—although the absence of it, where the plaintiffs’ 
and the defendant’s marks have circulated side by side for a consi- 


L LB, 3 A.C. 376, L & Cr. 388. 
2, Ibid at,p. 398. a (1890) A. C. 88 at p. 87. 
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derable time may go far to negative the probability of deception. 
The plaintiffs are not bound to wait to see whether their custo- 
mers willin fact be deceived, for the very life ofa trademark 
depends upon the promptitude with which it is vindicated. (Vide 
Johnston v. OrrEwing.!) The learned Chief Justice before whom 
the case was tried came to the conclusion that the defendant's 
facing was a colourable imitation of the plaintiffs’ and was calcu- 
lated to deceive and accordingly issued a perpetual injunction 
(as prayed for) restraining the defendant, from continuing to use 
on any shirtings, to be sold or used by him in India, the facing 
complained of. It is urged in support of this appeal that there is 
between the plaintiffs’ and the defendant’s facings no such re- 
semblance as is calculated to deceive any class of purchasers, 
especially as the distinguishing marks of the two—viz., scimitars 
and scent-bottles—-are quite dissimilar and the two shirtings are 
respectively known in the market by such denomination, that the 
finding of the learned Chief Justice is against the weight of evi- 
dence in the case (including, of course, the facings which have been 
exhibited for the purpose of comparison), and that such finding 
is mainly based upon evidence which is legally inadmissible. 


In deciding the question involved in this appeal attention has 
to be chiefly paid to the following considerations :—vsz., (i) who 
are the probable purchasers of the goods in question, whether 
they buy directly from the parties or from or through intermediate 
purchasers; and what is the amount of intelligence or knowledge 
of the trade in question to be attributed to them; (ii) what are 
the circumstances of the trade and the m:rket in which the marks 
are used, 6.g., the language of the purchasers, the number of ana- 
logous marks used in connection with the same goods, &c ; (iii) 
the fact that particular features in the marks have led to the 
application of particular names or title to the goods bearing them; 
(iv) what are the net impressions left on the mind by the marks 
in question—bearing it in mind that purchasers do not compare 
the two marks side by side, but only from an indefinite recollec- 
tion thereof left in their memories ; and (v) what are the points 
of diftereace between the marks ; are they such as not merely to 
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prevent purchasers being deceived, but as to prevent its being 
likely that they would be deceived. These points can, of course, 
be considered only with reference to the evidence in the case and 
I shall now proceed to discuss the same under the various heads. 


The plaintiffs (Nos. 1 to 3) are wholesale merchants and sell 
their shirtings to only five or six Muhammadan firms in Madras (of 
which the defendant’s is not one) and these in turn sell the goods 
chiefly to their constituents, traders in the mofussil, and the latter 
sell to the ultimate consumers as well as to petty traders. Though 
the evidence is not distinct on the point it may be inferred that 
the plaintiffs’ trade in the shirtings in question is very extensive. 
The defendant was formerly (between 1879 and 1895) a partner in 
Rahiman Saib &. Co.,a pig firm also dealing in shirtings and 
other cotton piece-goods ; and on the death of Rahiman Saib (in 
1895), proceedings were taken for the winding up of the partner- 
ship and the defendant, in 1896, started business in his own name 
as a dealer in cotton piece-goods and shirtings. He is also a 
wholesale merchant, his chief market being Madras and Madura 
and he also supplies constituents in the southern districts. Since 
its beginning in 1896, his business gradually increased until in 
19011902, his goods sold on as large a scale as the plaintiffs’; 
and admittedly he has since 1897 been striving hard to compete 
with the plaintifis. It is admitted that neither the Madras firms 
dealing with the plaintiffs nor the mofussil traders buying froin the 
former are likely to be deceived by the facing on the defendant’s 
goods. Mr. Sowden, in his evidence, states, A man who could read 
and write would not be deceived. I think it probable (that) con- 
sumer and petty shop-keeper who could n: b read and write would 
be deceived.” The evidence of the other witnesses (both native 
and European) for the plaintiffs is to the same effect. It will thus 
be seen that the only class of purchasers who, according to the 
plaintiffs, are likely to be deceived are the illiterate petty dealers 
in the upcountry and the ultimate consumers. Not one of this 
class—and there must be thousands who have purchased the plain- 
tiffs’ goods more or less often—has been examined as a witness in 
the case, to prove that such persons are so ignorant and incapable 
of receiving pictorial impressions or reproducing the same from 
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their memory (for comparison)as to satisfy the Uourt that they 
are hkely to mistake the defendant’s facing (when it is shown 
to them) for the plaintiffs’, which they had formerly semn 
or—as was suggested by some of the plaintiffs’ witnesses— 
to mistake the one for the other even when they see them in 
juxtaposition. This is the kind of evidence which would be 
admissible under paragraph 4 of S. 60 of the Indian Evi- 
dence Act. Nor have avy witnesses come forward to depose 
that within their knowledge, illiterate upcountry men have 
mistaken the one for the other of such dissimilar objects as a 
knife and a bottle--or their pictorial representations. Nor has 
any evidence been adduced on the question, which would be 
admissible under sub-section 8 of S. 32 of the Indian 
Evidence Act. The majority even of petty dealers in the mofussil 
are not quite illiterate and they will certainly be able to make out 
the name of the companies appearing in Tamil and Telegu on the 
facings ; and even such as are illeterate will be generally assisted by 
some relative or servant who at least knows the three R’s. Very 
strong and cogent evidence indeed should be forthcoming before 
I could be convinced that there are in the southern districts of this 
Presidency any appreciable number of persons on the plains, who 
could mistake the defendant’s facing for that of the plaintiffs or 
the scent-bottles inthe former for the scimitars in the latter. 


The plaintiffs could not seek to establish this fact—which is 
put in issue—by the opinion evidence of their witnesses, however 
bona-fide such opinion may be, for such evidence does not fall 
under any of the sections of the Indian Evidence Act, relating to 
opinion evidence (Ss. 45 to 50). Referring to this kind of evidence 
Lord Macnaghten, in Payton v. Snelling’ observed that “a great 
deal of the evidence is absolutely irrelevant and I do not myself 
altogether approve of the way in which the questions were pnt to 
the witnesses. They were put in the form of leading questions 
and the witnesses were asked whether a person going into a shop as 
a customer would be likely to be deceived and they said they 
thought he would. But that is not a matter for the witness; it is 
for the Judge. The Judge looking at the exhibits before him and 
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also paying due attention to the evidence adduced, must not 
surrender his own independent judgment to any witness.” These 
remarks of the learned Lord upply with particular force to much 
of the evidence in the present caso. In North Cheshire and Main- 
chester Brewery Co. v. Manchester Co. } Hulsbury, L. C., observe 
ed, “Upon the one question which your Lordships have to decide, 
whether the one name is so nearly resembling another as to be 
calculated to deceive, Iam of opinion that no witness would be 
entitled to say that, and for this reason, that that is the very 
question which your Lordships have to devide.”’ Referring to this 
case, Farwell, J. in Bourne v. Swan* observed as follows:—“ I 
think it must now be taken to be finally settled that itis not a pro- 
per question to put to the witnesses—Is the picture or mark com- 
plained of calculated to deceive the public? The House of Lords 
have put it on the ground and Lord Chancellor especially has put 
it on the ground that that question is the very issue which the 
Court has to determine. It appears to me that there is also 
another reason against the admissibility (of sach evidence) and 
that is that I do not see how you can call any individual to give 
what is in truth expert evidence as to human nature, because what 
they are asked in this form of question is not what would happen 
to them individually but what they think the rest of the world 
would be likely to suppose or believe. They- are not experts in 
human nature, nor can they be called to give such evidence and 
apart from admissibility one cannot help feeling that there is a 
certain proneness in the human mind to think that other people 
are perhaps more foolish than they really are. a I i E 
Therefore that is ruled out as a matter of evidence. It only re- 
mains then to call the evidence of people who can fay that they 
themselves would be deceived, Now it is obviously extremely diff- 
cult to get any such evidence. People are reluctant to admit that 
they are more foolish than their fellows.” With reference to the 
the last remark of Farwell J., (that people are reluctant to admit 
that they are more foolish than their fellows) the respondents’ coun- 
sel urged that the evidence of (upcountry) people who can say that 
they themselves would be deceived, is practically unavailable. 





1. [1809] A. O. at p. 85. 2 [1908] 1 Oh. D. at p. 224. 
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Even if this were so, that can be no reason for relaxing the rules of 
evidence and the only answer I can give is (in the words of Lord 
Macuaghien in Payton v. Snelling! that there is not a single 
instance of any person wishing to buy the plaintiffs’ ‘Kuttee’ cloth 
buying the defendants’ scent-hottle cloth instead, through any 
mistake of any sort and that if persons come to Court considering 
themselves bound to institute proceedings at the earliest possible 
moment under an apprehension of that sort, they are still bound to 
make out their case. It will not do to say “ We were frightened 
by what might happen and you must stop the thing én limine.” 


I may, however, add that whatever force there may be in 
Farwell, J’s remark as applied to certain classes of people both 
here and in England, it certainly will not hold good of the illiterate 
man upcountry here, who would consider it no humiliation what- 
ever to admit that he is more foolish than his educated fellow- 
countryman whether in fact he is really so or not. 


Even if opinion evidence in the matter were admissible, I should 
attach no weight whatever to the opinion given by Messrs. Sowden, 
Turner, Angus, Mitchell and Leighton, who, it is clear from their 
own evidence, have never had any dealings with the illiterate up- 
country petty dealers and consumers and whose experience of the 
mofnssil is either ndl or very limited. If their evidence as to the 
intelligence of upcountry illiterate men, in the matter of receiving 
and distinguishing pictorial impressions be accepted,—especially 
that of Mr. Angus—it would follow that the class of upcountry 
natives in question could receive no pictorial impressions of trade- 
marks and reproduce them (from memory) for purposes of compari- 
son with other trademarks and they would confound almost any 
trademark with any other trademark however different that might 
be. Such opinion evidence as has been adduced by the plaintiffs 
is really destructive of their case; forifin this country such a 
class of people—corresponding to certain hill tribes—exist in the 
plains, the ‘question’ of trademark is altogether inapplicable to 
them. As observed by Jessel, M. R., in ‘Stinger’ Co. v, Welson?. 
Trademarks “are made for those who have ordinary sight 
and ordinary minds” and not for “ fools or idiots ” and Lord Cran- 
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worth in the Leather Cloth Company’s case remarked (at p. 536) 
that the very idea of a complaint for infringement of trademarks, 
‘ necessarily presupposes some familiarity with the trademark’ on 
the part of purchasers and I may add capacity to receive in the 


. mind pictorial impressions and reproduce the same more or less 


from memory. The class of purchasers to be taken into considera- 
tion, in determining whether the resemblance of the two trademarks 
is such as is calculated to deceive, and enable defendant’s goods 
to be passed off as those of the plaintiffs’ is de-cribed in some 
cases as that of ‘ordinary purchasers’ (cf Setzo v. Provezende’, 
Powell v. Birmingham Vinegar Brewery Company)? and in 
other cases as that of ` incautious or unwary purchaser.’ Vide I. 
R. 5, H. L. at p. 519 Singer Machine Manufacturers v, Wilson? 
‘ Singer Manufacturing Company v. Loog! Somerville v. Schembri’, 
But the descriptions really moan one and the same thing. 
If the general resemblance—and particularly that of the distin- 
guishing marks—is close, all purchasers alike, rich and poor, lite- 
rate, and illiterate—other than those making purchases for pur- 
poses of trade—are likely to be deceived more or Jess—especially 
in regard to such articles as shirtings. No one need be ashamed, 
if he is careless and confiding in making ordinary purchases and is 
thus deceived. For my own part I cannot say that I should be more 
suspicious or more careful in making such purchases than the 
upcountry illiterate man. 


As might be expected, there is great divergence of opinion 
among the plaintiff’s witnesses themselves. In the opinion of Mr. 
Angus, the facings on the shirtings of Messrs. Best & Co., (Exhi- 
bit XITI—‘ Elephants’ Trunks), Volkart Brothers (Exhibits VI— 
‘Guns’), Hajee Shaik Meera Saib (Exhibit XIV— Fishes’), Hajce 
Mahomed Badsha Saib (Exhibit XI—‘ Snakes’) and of Arbuthnot 
& Co., (Exhibit III— Sprinklers’) are all equally likely to be mis- 
taken for that on the plaintifi’s shirtings and ought to have been 
stopped ten years ago. On the other hand, the evidence adduced 
on behalf of the defence is mostly the evidence of motussil traders 
(including those who sell to the ‘ ultimate consumer’). These are 
persons who buy and sell not only the defendant's shirtings but 





1. L. B.,1 Oh. Ap. 18 at p. 196. 8 8 A, C. at p. 305. 
2. L. Be, 1896 (2) Oh. D. 54 at p. 68. 4. 8 A.C. at pp. 18 and 80. 
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nlso those of the plaintiffs and other shirtings bearing different eee 


distinct marks. They give very specific and conclusive evidence v- 

as to the habits and customs of upcountry purchasers with whom ele 
they have direct dealings,—and such evidenco is legal evidence, Bhashyam 
though their opinion evidence as to hypothetical cases put before Aiyangar, J. 
them—as to whether the upcountry purchasers would be deceived 

or not—is equally inadmissible with the corresponding evidence of 

` the plaintiffs’ witness,—though entitled to greater weight if it were 
admissible. The opinion evidence of Mr. Spencer, on behalf of 

the defendant is entirely opposed to the opinion evidence of the 

European witnesses on the plaintiffs’ side. In my opinion, the 

wisdom of the rule excluding opinion evidence in such a matter is 

fully proved, if any proof were wanted, by this very case. 


As already stated the distinctive features on the plaintiffs’ and 
the defendant's shirtings are respectively the (‘scimitar ‘ kuttee’ 
or ‘tulwar’) and the ‘scent bottle’ and their number varies accord- 
ing to the quality of the cloth. It is in evidence that the facings 
on the shirtings of other firms have also corresponding distinctive 
features,--such as pigeons, guns. sprinklers, carriage and bullock, 
&c. It is both admitted and conclusively proved not only that the 
plaintiffs’ shirtings havo obtained a great reputation in the market 
for about 25 years but also that their distinctive murk, viz., scimitar 
({kuttee or tulwar) has for a long time acquired for them in the 
market the name of ‘ tulwar’ (Hindustani for ‘sword) or ‘ kuttee’ 
(Tawil) cloths and that purchasers ask for them as ‘5 kuttees’ or 
‘3 kuttees’, &c., and they are also so described in indents. The 
defendant’s shirtings have also latterly acquired reputation in the 
market and tho distinctive mark thereon has given them the name 
of ‘scent-bottle’ cloths, and purchasers ask for them as ‘5 scent- 
bottles’ or ‘3 scent-bottles, &c. In the same way shirtings of 
other firms have acquired in the market particular names from the 
distinctive marks thereon (such as ‘pigeons,’ ‘tiying snakes, ‘carriage 
and bullock’ &c). In cases in which one’s merchandise acquires 
no reputation in the market, it will of course acquire no particular 
name, whatever may be the tradem rk thereon or the distinctive 
feature in such trademark. Even if goods acquire reputation, they 
may not acquire & particular name—except perhaps that of the 
Company manufacturing or selling them—in cases in which there is 
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not in the trademark some distinctive fancy design which will 
catch the eye of the public and give the goods that name. When 
once æ particular name has been acquired, the cloth always goes 
by that name, the purchaser—whether new or old—asks for it by 
that nama (if he wants that particular kind of cloth) and would pay 
attention to the mark indicative of that name and hardly any 
attention to the rest of the facing. 


Thus we have before us evidence asto what is ‘the custom, prac- 
tice and habits’ of upcountry men who purchase these shirtings and 
as to what has grown up to be regarded as the leading features of 
the trademarks on the shirtings of various merchants—a class of 
evidence the absence of which was strongly commented upon by 
Alwerstone, C. J., in London General Omnibus Company (Limited) 
v. Lavell,t—while reversing the decision of Farwell, J., a deci- 
sion based upon the opinion, formed by him on a view of the two 
omnibuses, that the two so much res-mbled each other, that they 
might be mistaken, the one for the other. The evidence clearly 
establishes that traders in the mofussil do not dream or imagine 
that they can “pass off” the defendant’s shirtings as the plaintiffs’ 
on the upcountry illiterate ultimate purchasers who ask for 
“kuttee” or “tulwar” shirtings and I am sure that such a shrewd 
and intelligent merchant as the defendant could never have dreamt 
or imagined otherwise. 


It may be that in cases in which the article has acquired no 
name in the market (cf. Badische Aniline and Suda Fabrick v. 
Muneckjt Shapurji Katrak,*)—with reference to some particular 
mark on it—and it has a facing or label, a purclaser would 
look at the whole facing or label to see whether it is or is not the 
article he has in view—whether it be one which he has formerly 
purchased or one, the description of the facing or label whereon he 
had heard from a friend. In such cases no doubt the chances of 
deception will be greater than in cases in which the article bears a 
particular fancy mark and goes by the name of such mark. The 
plaintiffs no doubt regard and claim the whole facing as their trade 
mark; yet itis clear from the evidence that the market identifies 
their goods only by the ‘ scimitars’—and those who can read and 


1. L. R., (1801) (1) ch., p. 188, 2 IL L. B., 17 B. 584, 
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who know the company by its name, also identify the goods, by 
the name-stamp which appears on the facing in English, Tamil and 
Telugu. The defendant’s goods are in the same way—at any rate 
latterly—identified in the market by the ‘scent-bottles’ (and in the 
case of people who can read, also by the name-stamp in English, 
Tamil and Telugu). 


The argument based upon the supposed general resemblance 
between the two facings taken as a whole—if, in fact, there be such 
resemblance—would no doubt be entitled to weight if it were the 
case that the plaintiffs’ goods were not known in the market by 
the particular name of ‘tulwar’ or ‘kuttee’ goods and if the evidence 
had shown that purchasers are guided only by the facing as a 
whole, of which they carry the impression in their memory. But 
there is the stern fact that they are known only by the name of 
‘tnlwar’ or ‘kuttee’-—a weapon quite familiar to up-country people, 
whether or not they have seen the particular kind of ‘kuttee’ on 
the facing, viz., the scimitar. The supposed general resemblance 
between tho two facings and particularly that of the double-circle, 
is not calculated to deceive unwary purchasers, unless they can 
misiake some marks iu the defendant’s facing for a blade and 
imagine ib to be a knife or a sword. 


Further the defendant’s goods have not only obtained a 
roputation in the market—though perhaps not as great as the 
plaintiffs’—but also have a distinctive mark on the facing, viz., 
the ‘scent-bottle’ by which denomination they have come to be 
known in the market. There has been much controversy in the 
case as to whether scent-bottes are at nll known to up-country 
men in general and evidence has been adduced on the point. The 
result of the evidence is that such bottles are not generally sold 
in mefussil shops or baziars, but that itinerant traders who sell 
‘atter’ carry such cut glass bottles (filled with ‘atta: ’) in boxes. 
It may be taken that many up-country men may not have seen 
such bottles and may not recognize their pictorial representation 
(in the defendant’s facing) as scent bottles but itis by no means 
improbable that the pictorial representation would bə recognized 
as some kind of bottle—liquor bottles are very common in the 
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conntry and are utilised even by the poorest classes for keeping 
oil, etc. In fairs on occasions of important (temple) festivals— 
which take place in almost all the districts in the south and which 
are very largely attended, mostly by the illiterate and poorer 
clasces— bottles of various kinds and shapes with glass stoppers 
are to be seen, containing sweets, etc. The defendant has taken - 
care to print, both in Tamil and Telugu the wor] ‘ Scent-bottle ’ 
above the figure probably because up-country people are not 
generally familiar with scent-bottles ; and his shirtings themselves 
which have been commanding an increasing sale in the southern 
districts must have had an educative effect upon the class of 
peoplein question and mado them familiar with the ideaand figure 
of a scent bottle. Be this as it may; no one could mistake the 
figure for a knife or ‘kuttes, merely because both are inanimate 
objects ; and even if there should be some who could mistake the 
scent-bottle for a ‘club’, they could not mistake it for a knife or a 
sword. Knives of various shapes and sizes are largely used in the 
mofussil in connection with various trades and industries and there 
will be scarcely a household not possessed of one or more of 
them. Further, in all villages, there are big images (in stone or 
clay and sometimes even in metal) of the village deities (Mari- 
yamman, Kali, etc.) with swords in their hands, very much like the 
scimitar in question. 

As regards the capacity of illiterate up-country men to receive 
pictorial impressions and reproduce the same from memory, their 
schools for such education are the important temples in the south 
whose walls and pillars, are covered with drawings of various 
oriental pictures and mythological events such as fights and 
battles, etc., and the festival fairs where they see pictures of all 
kinds exposed for sale and even the poorest ryot avails himself 
of the opportunity of seeing in the stereoscope, pictures of towns 
and buildings, and various scenes. The Manchester piece-goods 
themselves, which for many years have had an extensive ciroulation 
in the mofussil have served as an important factor in such educa- 
tion. The Central Museum in Madras, a very old institution, is one 
of the most important factors in the education of the people and 
the bulk of the visitors to that institution—who are on an average 
about 4 lakhs annually—are from the Mofussil. 
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It is porfectly immaterial whether the particular kind of 
knife, viz., the scimitar, is one generally to be met with in the 
mofussil ; even the most illiterate person would recognize it to be a 
kind of knife or sword. Even among educated men most people 
could not have seen all or more than a few of the various kinds of 
Indian swords and arms (of which a collection will be found given 
in the Illustrated Handbook of Indian Arms by Egerton). 


I attach no value whatever to certain answers which were 
elicited in the cross-examination of two of the defendant’s witnesses 
in regard to the pictorial representations of ‘ pistols’ ‘ hammers ’” 
and ‘ elephant’s trunks’ on some facings, Itis no wonder that when 
a witness in Court is shown such things, by the cross-examining 
counsel, in unnatural positions (upside-down, etc.), he is easily 
confounded ; and this may happen even with educated persons. 
It should also be borne in mind, as I remarked during the course 
of the argument,—in reference particularly to the representation of 
the ‘elephant’s trank’ on the facing of Messrs. Best & Co.’s 
shirting (Exhibit XIIT)—that when a witness is unable to guess 
or make out what the pictorial representation shown to him is, it 
does not necessarily follow that the fault lies with him and not 
with the artist. (Compare the representation of the scimitar on 
the plaintiffs’ facing with the drawing of a scimitar—given in 
Webster’s Dictionary, Edition of 1880, pp. 280, 1180 and 1814 
(‘Swords, No. 4 called ‘ Eastern scimitar’), 


The proneness of the human mind—and particularly of educat- 
ed men—io think that other people are more foolish than they 
really are is forcibly illustrated by the evidence of the plaintiffs’ 
witnesses. Literary men'are prone to imagine that, in the matter 
of knowledge, they are immeasurably superior to the up-country 
illiterate men and that the latter are a set of very ignorant per- 
sons who can form no idea of even the simplest things, forget- 
ting that in regard to many matters the knowledge possessed by 
educated and literary man cannot in the very nature of things be 
greater than that possessed by the illiterate up-country man. Iam 
sure I shall not be far wrong, and I will be readily pardoned, if 
T say that a student of the first standard is not more likely to 
err than the greatest mathematician of the age in summing up 
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two and two as four. My experience of the Mofussgil is no less 
than my experience of this City and except during the period 
when l had to lead the secluded life of a student at college bent 
upon passing examinations and topping the list—a period which in 
my days was happily much shorter than it is now—I have been 
no less in touch with my illiterate fellow-countrymon both up- 
country and here than with my literary brethern, 


I do not doubt the bona-fides of the opinion evidence of the 
European wituesses examined on behalf of the plaintiffs. When 
they find that their principal native customers in Madras — who 
are of course deeply interested in overcoming the-powerful com- 
petition of the defendant—represent their own countrymen 
up-country as a set of helpless ignorant men who wou'd mistake 
the defendant’s facing for that of the plaintiffs and the scent- 
bottles in the former for the scimitars in the latter—though in 
fact they are “ too unlike to be compared ”—it is no wonder that 
they believe them and reflect such opinion in the witness-box. The 
evidence in the case to my mind establishes that the statement 
made by the defendant in the witness box, that this case is the 
result of pressure on Mr. Sowden by the godown people is not 
without foundation. 


The facing on the plaintiffs’ shirtings hus, since 1876, under- 
gone various alterations, from time to time, till 1889, except in 
respect of the scimitar: and the plaintiffs now claim as their 
trademark the facing as it was settled in 1889 and has since 
continued to be—thongh the facing on some heavy finished ehirt- 
ings (cf. Exhibits 49 to 53) is somewhat different as also that on 
grey shirtings supplied to certain whole-sale dealers (cf. Exhibit 
17). 


The learned counsel for the respondents laid stress not only 
upon the fact that the order in which the various parts of the 
facings are arranged is the same, but also on the circumstance that 
the defendant has, since he commenced business in 1896, been 
studiously and designedly changing his marks so as to bring the 
whole facing into close resemblance with that of theplaintiffy. So far 
as appears from the evidence and the facings which have been exhi- 
bited in the case, the name of the defendant at the top of the facing 
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has never undergone any change either in respect of its position 
or otherwise. As regards the coat of arms, it consisted originally 
when he started the business in 1896, of two horses supporting a 
central figure and he changed it for the present one in 1900. In 
his evidence he explains that the coat of arms now used by him is 
substantially the same (See Exhibit GGG) as that used by Rahiman 
Sahib & Co. (of which he was a partner between 1879 and 1895), 
but that as about 630 bales of shirtings belonging to thet firm and 
bearing that coat of arms remained undisposed of—when the frm 
wis dissolved and its properties taken charge of by the receiver— 
he had to adopt a different coat of arms for his shirtings and that 
shortly after the said stock had been disposed of by the receiver, 
he substituted the present coat of arms on his facing. If any ex- 
planation were necessary in the matter this seems to me true and 
satisfactory. The weight number was originally preceded by the 
word ‘Rathal’ in Tamil (=‘lb.’) and latterly by the letter R. The 
R was subsequently omitted and the letters ‘lbs’ were affixed to 
the weight number. The defendant in his evidence gives some 
unintelligible explanation for this change, but I do not think any 
explanation is needed. Very few could make out what the R 
meant when it stood and the change would have made it intelligi- 
ble at least to those who could read Eaglish; and if the change 
had been suggested by the pluintiffs’ facing, the defendant was 
quite justifiie in adopting it in preference to his former unm- 
telligible system. As regards the quality number it was formerly 
within the double circle, but was subseqaently taken out of it and 
placed above it, immediatety below the weight number, his mono- 
gram taking its place within the circle. The circle seems to have 
always been a double circle, containing in Tamil and Telugu in- 
scriptions of the name of the defendant’s company. The circle was, 
however, distinctly enlarged in 1900-190], the quality number was 
taken out of it and the monogram substituted and the inscriptions 
were transposed—Telugu being brought from the inner to the 
outer circle and Tamil from the outer to the inner,—and words 
signifying ‘sold at’ were added to these inscriptions. The explana- 
tion given by the defendant for transposing the languages is by no 
means satisfactory. But the change is of little significance seeing 
that it can strike only those who know the characters and cam read 
them and such people will at once see the difference in the name of 
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the companies. As regards the enlargement of the circle, the ex- 
planation given by the defendant, that it was made in consequence 
of an increase in the size of the scent bottle and in order to givo 
room for the msertion of the monogram, seems satisfactory. 


Another matter complained of is that the defendant is using a 
block ‘D’ (and not an open ornamental ‘B’ like Rahiman Saib) and 
has dropped an oval name-stamp which Rahiman Sahib used to 
have underneath the double circle. This seems altogether beside 
the question. The defendant, no doubt originally seems to have 
had an oval under the double circle (cf. Exhibit XXXIII series) ; 
but this was very soon omitted, before any change was made in the 
double circle (See Exhibit HHH; RRR). As regards the block 
‘B’, he has been using it, whenever it appears at all on the facing, 
ever since he started business himself (in 1896). 


The defendant also appears to have stamped 'T T’—in block 
capital types—next below the weight number (vide Exhibits HHH, 
RRR) on some 500 pieces of shirtings in the year 1898. No doubt 
these letters might be mistaken by some for the initials of the plaint- 
iff’ firm. The defendants whose initial itself is ‘T’—in his evi- 
dence practically says that he had no particular reason for stamp- 
ing these letters) However this may be, they can be mistaken 
only by those who know the name of the plaintiffs’ company and 
can read English ; but the attention of such people will be attract- 
ed by the name ‘T. Nooroodeen Saib & Co.’ appearing prominent- 
ly at the top. These letters however seem to have been latterly 
dropped and do not appear in the facing complained of (Exhibits 
JJJ and KKK). ‘ 


Another change in the facing is that the length of each piece 
is stamped 38, 884 yards whereas formerly it was 37, 87} yards. 
The reason for this change appears very clearly on reference to 
Exhibit CC (dated the 3rd October 1901) in which the defendant 
complains to his English agent that though he had expressly 
ordered for shirtings 38, 884 yards (per piece) he received pieces 
measuring only 37-37} yards and that in consequence he was very 
much disappointed on the occasion of the Deepavali festiva!, for 
his customers refused to take his pieces even with a deduction (in 
the price) for the short length, stating thut it was not ‘a question 
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of allowance, but a question if this will be useful for the purpose Saba 


for which they were ordered, and that the preferred Taylors’ shirt- v. 
ings which measured fally 88} yards and thus admitted of being oe 
cut (so as to suit the requirements of the ultimate consumers) into Pan 
81 scarves of 8 yards each. It may also be noted that shirtings of Aiyangar, J. 
several other companies which have also been exhibited in the case 


are of the same length and are marked ‘38, 884 yards.’ 


As shown in this very case, it is the common practice 
among traders, while leaving the characteristic symbol of the trade- 
mark substantially unchanged, to make or introduce from time to 
time, various changes in detail, prompted as offen by mere fancy or 
caprice as by special reasons and it is unreasonable to expect n = 
trader to stand cross-examination on these points and account for 
each of such changes. ~ 


Respondents’ counsel also drew particular attention to certain 
correspondence between the defendant and his English agents, 
Messrs. Gunnis & Co., as tending to show that the defendant gave 
stamping instructions to the latter with the deliberate and fraudu- 
lent intention of bringing bis facing into close resemblance to that 
of the plaintiffs, (Exhibits E, H, J, O, P, DD, HE). There is not 
the silghtest doubt that the defendant repertedly wrote to his 
English agents, that Taylor’s shirtings commanded a better sale in 
the market than his own, that he could successfully compete with 
them only if the quality of his goods was improved nnd that they 
(Messrs. Gunnis & Co.) should take particular care to supply him 
with shirtings as good as, if not better than, those imported by 
Taylor. For this purpose he first sends as sample some 6 yards 
of Taylor’s shirting (see Exhibit L), and subsequently 9 full pieces 
(see Exhibit O). A portion of the 6 yards first sent no doubt had 
the facing but the insinuation that it was intended to convey a hint 
to Messrs. Gunnis & Co. is altogether unfounded, as will be clear 
not only from the express words of the two letters referred to, but 
also from the fact that later on (November 1900) special stamping 
instructions were communicated by Exhibit O and the design (of 
the facing) enclosed therein—Exhibit XXVIII. 


In Axhibit HH (the 80th March 1898) Messrs. Gunnis &|Co., 
in reply to the defendant’s letter (Hxhibit K), dated the 10th 
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March 1898,—in which by way of tunt to Messrs. Gunnis & Co., 
allusion was made to Taylor’s goods that they “sold very largely 
in this market because they are thick, fine, smooth to the feel and 
lustrous’—observed as follows by way of gentle retaliation :— 
«T. A.T. & Co's 54 and 48 inches grey shirtings which you 
praise so highly. Well, we have sent you these same cloths over 
and over again. Indeed there is hardly a first class make which you 
have not had either in patterns or as goods, but your buyers never 
seem to like them when they bear your stamps or else they will not 
pay the prices like others. However we are trying some trials in 
pursuance of your instructions though we fear you will find them 
dear.” This can only mean that it is the reputation of Tailor & 
Co., thas accounts for the large sale of their shittines and not their 
superiority to the defendant’s shirtings. It is idle to suggest that 
this was meant or understood as a hint that the defendant should 
copy Taylor's facing for successfully competing with them. The 
defendant was questioned in cross-examination, whether he was in 
the habit of writing private letters to Gunnis & Co. He admitted 
that he nsed to write such letters but said that he could not produce 
them as he used to keep no press copies of the same. Such letters 
being presumably of a confidential nature (though relating to 
business) there is, in my opinion, nothing improbable in his state- 
ment that he used to keep no press copies of the same. From the 
correspondence produced in the case I am satisfied that the de- 
fendant never conveyed or meant to convey any instructions to 
Messrs. Gannis & Co. to copy or imitate Taylor’s facing and that 
Messrs. Gunnis & Co. are by no means likely to have countenance- 
ed or carried out such instructions, even if any had been given, 
Almost every letter of theldefendant to Messrs. Gunnis & Co. 
reveals an anxions desire on his pait to compete successfully with 
tbe plaintiffs and for that purpose urges the English agent to 
assimilate the quality of the cloth sent to him to that of the piaint- 
iffs’. ‘This of course he was at perfect liberty to do, for (as ob- 
served by Lord Kingsdown in the Leather Cloth Company’: conse!) 
the plaintiffs’ shirting ‘ was not the subject of any patent’ and ‘the 
defendant had a right to manufacture the sime article and to re- 
present it as the same with the article manufactured or sold by 
the plaintiffs. But if in addition to this, the trademark (of the 
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defendant) is also assimilated to that of the plaintiffs, with the re- Nooroodeen 


sult that the defendant’s goods are likely to be passed off as those Y. 
of the plaintiffs, this will be an infringement of the plaintiffs’ Seat 


trademark and it will be no defence to say that the defendant’s Bhashyan: 
goods are as good as or even better than those of the plaintiffs and Aiyangar, J. 
sold at a cheaper price, for the gist of an action for infringement 
of trademark is not the injury to the public but the injury done 


or likely to be done to the plaintiffs’ trade. 


Notwithstanding the great length at which this portion of the 
case was argued, I am of opinion that the conduct of the defendant 
im changing the various marks on his facing and the motive which 
actuated him are not material in determining whether an injunction 
should be given or not. If the plaintiffs have by user acquired a 
right to the trademark claimed by them and the defendant’s facing, 
by reason of its close resemblance to it is calculated to mislead 
purchasers, the plaintiffs are entitled to an injunction, though the 
defendant had no intention of deceiving ; ‘the intention is immaterial 
if the result be produced’ (per Lord Kingsdown in Leather Cloth 
Company’s case!). Thusin Weingarten Brothers v. Bayer & Co.,3 
Vaughan Williams, L. J., observes, “It also seems to be the law 
that even though the defendant may have had no intention to deceive 
by the description or ‘ get up’ of his goods, the plaintiff is entitled to 
an injunction, if the description and get up are caloulated to deceive 
by making purchasers, wholesale or retail, believe the goods to be 
the goods of the plaintiff; for whether the defendant intended it 
or not the result in such a case is that his godds are likely to pass 
off as the plaintifi’s goods.” On the other hand, if the resem- 
blance (between the two) is not in fact such as is calculated to 
pass off the defendant’s goods as those of the plaintiffs, the latter 
are not entitled to any injunction even if they conclusively esta- 
blish that the defendant has been changing the facing on his 
shirtings with the deliberate and fraudulent object of deceiving 
purchasers. As observed by Lindley, M. R., in delivering the 
judgment of the Court of Appealin Lever Brothers v. Bedingfield? 
injunction can properly be granted to restrain a man from doing that 
which, though done, does not infringe the plaintiffs’ rights. In that 

1. 11 H. L.C. at 460. 2. 99 L. Times Reports at 57. 
8, 80L. Times Rep. at 108, 
E 


78 THE MADRAS LAW JOURNAL REPORTS. [VoL. xv. 


case Kekewtch, J., found that the resemblance (between the two 
trademarks in question) was not such astodo much harm, if any, 
(to the plaintiffs) in the sale of the goods, but having cometo the 
conclusion that the defendant had endeavoured to do harm (by 
copying the plaintiffs’ wrappers) he granted an injunction on the 
supposed authority of Reddaway v. Banham’ adding that he should 
not have seen his way to grant an injunction if he had not come to 
the conclusion that the defendant intended to deceive and that he 
thought he was right in saying that it was quite immaterial 
whether he succeeded or not, The Court of Appeal in reversing 
his decision pointed ont that in Reddaway v. Banham, < decep- 
tion was not only intended but (also) proved’ and observed that 
if the wrapper complained of did not in fact deceive and was not 
calculated to deceive, there was no ground for granting an injunc- 
tion against the defendant who used it, 


It was urged by the respondents’ counsel that the defendant’s 
conduct and intention were cogent evidence on the issue as to 
whether the resemblance was calculated to deceive purchasers ; 
and in support of this reliance was placed upon certain dicta of 
eminent judges. No doubt in several cases in which the injunc- 
tion applied for was issued, the conduct and intention of the defend- 
ant were strongly animadverted upon and relied on in support of 
the decision ; but they were all cases in which independently of all 
such conduct and intention it was found that the resemblance was 
such as was calculated to deceive. With all deference to such 
dicta, I fail to see the relevancy of the intention and conduct of 
the defendant to the question as to whether the resemblance 
between the two marks in question is such as is calculated to de- 
ceive, though in'ù certdin class of cases where the goods of the 
defendant are passed off as those of plaintiff by contrivances othor 
than the imitation of the trademark proper, the conduct and in- 
tention of the defendant will be relevantiand material. But, even 
if technically such evidence be relevant and admissible in cases 
like the present, it can carry but little weight in the determination 
of the issue whether the resemblance is such as is in fact likely 
to lead to deception. A party imitating a trademark has to create 
a resemblance that will deceive purchasers and at the sume time 


1. [1896] A.O. 199, 
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maintain dissimilarities with a view to relying upon the latter as 
a defence to an action for infringement. He is therefore neces- 
sarily placed in a difficult and embarrassing position and it is ds 
likely as not that he will succeed in his attempt. He may be over- 
sanguine of misleading the purchasers or imagine—the wish 
being father to the thought—that they are more foolish than they 
really are. 


As to the argument based upon the evidence of some of the 
plaintiffs’ witnesses, that retail dealers selling the defendant’s shirt- 
ings may make fraudulent misrepregentations to purchasers as to the 
marks thereon and thus persuade them to buy the defendant’s goods 
as those of the plaintiffs I need only remark that such evidence 
is irrelevant in an action for ‘passing off’, for as observed by 
Lord Macnaghten in Payton v. Snelling? ‘for fraud of that kind 
the defendant is not responsible.’ He can be held responsible and 
restrained from continuing to use the trademark complained of, 
only if it is really an infringement of the mark of the party com- 
plaining and bears such resemblance to it as is by reason of such 
resemblance itself calculated to induce purchasers to buy the de- 
fendant’s goods in the belief that they are the plaintiffs —whether 
such purchases be’ made directly from the defendant or from or 
through intermediate dealers. 


In order to jadge by the eye how far the resemblance (bet- 
ween the plaintiffs’ and the defendants’ (facings) is calculated to 
deceive, our special attention was drawn by the respondents’ 
counsel to Exhibits HEE2 and MMMM (plainttffs’) and Exhibits 
JJJ and KKK (defendant’s). Speaking for myself, I say candidly 
that I can conceive of no reason whatever to suppose that my 
eyesight is keener or that my eyes are better able to judge of the 
similarity or dissimilarity of the two facings (as a whole) or of 
their parts than those of the up-conntry illiterate man or that I 
am more accustomed to drawings than he or that in this respect I 
am less likely to be deceived than he. I should unhesitatingly say 
that the “ scimitars ” in the one case and “the scent bottles in 
the other—of which there isa large number on each facing—would 
strike me as the distinguishing feature of each and I could not 
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possibly mistake the one for the other, nor mistake any other mark 
ou the defendant’s facing for a‘ kuttee’ or tulwar. Apart from 
the scimitars and the scent bottles, the facings as a whole would 
hardly make any definite impression on my mind, such as I should 
without a special effort, be able to reproduce (for purposes of com- 
parison) unless I had seen them very often. If the defendant had 
however introduced in his facing any mark which would be a colour- 
able imitation of the scimitars (in the plaintiffs’ facing), I shonld 
attach no importance to the fact that his name is printed on the 
facing in English, Tamil and Telugu, for it is clear from the evidence 
that the plaintiffs’ and the defendant’s goods are identified in the 
market by the fancy names of ‘kuttee’ (or tulwar) and ‘ scent 
bottles’ respectively and most of the purchasers, especially in the 
up-country do not identify the goods by the names of the compa- 
nies. If the defendant had done so, his goods might easily pass 
off as those of the plaintiffs and even Purchasers who could read 
and write would be deceived, except the comparatively few who 
could identify the plaintiffs goods by both the scimitars and the 
name of the plaintiffs’ firm. 


Proceeding now to ® comparison of the two facings in other 
respects, in both, the name of the company appears at the top ; 
but the name stamp on the plaintiffs’ facing is in a distinctly bigger 
type (than that on the defendant’s facing) and is much further 
removed from the edge of the cloth. The plaintiffs’ coat of arms is 
considerably bigger in size and is more square than oblong (com- 
pared with the defendant’s) and the latter has no motto at the base. 
The differences (of the coats of arms) in design have been 
already pointed out. It goes without saying that there is some 
general resemblance between all coats of arms; but asfar as they 
can differ in design the two have characteristic differences and 
one who is at all tolerably familiar with the plaintiffs’ coat of arms 
would not mistake the defendant’s for it. Below the coat of arms, 
the initials [T. A. T.] in script appears on the plaintiffs’ facing. 
The defendant’s facing has nothing which can be said to corres- 
pond to it, bat in the corresponding position on his fecing the de- 
fendant has (in Tamil and Telugu) the word ‘scent bottles’ 
stamped. The two areas dissimilar as any two things can be. 
Next come the scimitars in the one and the scent bottles in the other. 


+r 
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These occupy the central and the most prominent position in the 
facings, and as already stated they are “ too unlike to be compar- 
ed.” Next come in both facings,the weight numbers and the quality 
numbers which are practically identical in both. But it may be 
mentioned here that in most cases the difference between the 
weight number and the quality number in the defendants’ facing 
is not one (as is generally the case in the plaintiffs’ facing) but 
more than one and in fact the difference is not constant at all 
(of. Exhibit LLL; XLI series, &c.). Next come in both, the double 
circles which both in size and in general appearance bear close re- 
semblance, except in the centre, where the plaintiff’s facing has a 
Hebrew character and a considerable vacant space about it, while 
in the defendant’s his monogram is conspicuous iu the centre, 
with no vacant space around, The differences in the inscriptions 
in these circles have already been pointed out. Next comes the 
length measure, 38, 38} yards, which is identical in both, as itis 
also in the facings of other firms. As regards the marks further 
down—such as the block ‘B’, numbers denoting code-references, 
and other letter of the alphabet—there appears no constancy in 
the defendant’s facing. The ‘ heading’ on the border of the facing 
ig nearly the same in both, as is the case generally with the facings 
of several other firms, which have been exhibited in the case— 
the only differences being that in the defendant’s facing., unere 
is nothing corresponding to the words “ Private Trademark Head- 
ing: Hach folding guaranteed 39 inches” printed along the bor- 
der line in the plaintiffs’ facing. 


Thus while the order and sequence of the various marks is 
nearly the same in both and to the eye of one who cannot read, 
the resemblance in the lower parts of the facings would be close, 
the dissimilarity in the central portions is striking and even in the 
upper portions the dissimilarity though not so striking is suffi- 
ciently marked. 


I have ventured to institute this comparison—between the two 
facings as they strike my eyes—notwithstanding the interpretation 
placed upon the decision of the Court of Appeal in the London 
Omnibus Co.’s Case by Farwell, J., in the case of Bournes Trade 
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the decision of the Court of Appeal which reversing his decision (in 
the former case) dissolved an injunction which he had issued on the 
conclusion he had arrived at, on a view made by him of the two 
rival omnibuses under the R. 8. C. (1883) Order 50, rule 4, that the 
defendant’s article was calculated to deceive. With all deference I 
am unable to place the same interpretation as Farwell, J., upon the 
decision of the Court of Appeal, and I feel constrained to say that 
his criticism of the decision of the Court of Appeal is merely a 
verbal criticism and proceeds upon a misapprehension of the 
observations made by the Chief Justice and Vaughan Williams, 
L, J., during the course of the argument and of the decision 
itself. The observations of Alverstone, O. J., that he “should be 
very sorry to endorse the idea that the Judge is entitled to put 
a view in the place of evidence ” and that he always understood 
that a view ” is for the purpose of enabling the tribunal to under- 
stand the questions that are being raised, to follow the evidence 
and to apply the evidence ‘“ were made with reference to the scope 
and object of rule 4 (of Order 50) above referred to and to the 
particular decision which was then under appealin which there 
was no evidence whatever as “to the custom, practice or habits 
of persons who were riders ” in these omnibuses nor as to “what 
has grown up to be regarded as the leading features of omnibuses 
onany particular route.” The decision of the Court of Appeal 
therefore does not preclude the Judge from comparing with his 
own eyes the rival trademarks exhibited in the case, which within 
the meaning of the last paragraph of B. 60 of the Indian 
Evidence Act, are ‘ material things’ whose production the Court 
may require for its inspection. 

I am therefore of opinion that taking the two facings as a 
whole, the defendant’s facing does not bear such resemblance to 
plaintiffs’ as to be calculated to deceive even an eye which cannot 
read. As characteristically observed by Lindley, M. R. (in Lever 
Brothers v. Bedingfield, already referred to) “ the differences, not 
the resemblances are what catch the eye,” when a purchaser asks 
for certain goods which he has in mind and is shown something 
not quite the same. The converse, 2. @., “that the resemblances 
uot the differences are what would catch the eye”—will be equally 


1. [1908] 1 Ch 211. 
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true when a purchaser asks for and is shown something different 
from another that he has in mind at the same time, Fur- 
ther there is in this case, as in several reported cases, the import- 
ant additional circumstance that the two shirtings go in the mar- 
ket by different names (as ‘ kuttee ’ and ‘scent-bottle’ goods) after 
the distingnishing marks on the facing and this is a sufficient 
guarantee that even purchasers who have never seen the facings 
on the plaintiffs’ shirtings but wish to buy their ‘kuttee’ (or tul- 
war) shirtings and such as are not sufficiently familiar with the 
facing to be able distinctly to reproduce the same from their 
memory when they see the facing on the defendant’s shirtings will 
not be deceived into buying the defendant’s shirtings by mistaking 
the scent bottles or any other mark thereon for a knife or scimitar. 


I shall now proceed to refer to the principal cages wich 
have been relied upon on either side as bearing upon the 
present case. The mostimportant of these is the case of Johnston 
v. Orr Ewing? in which an injunction was issued ander the 
following circumstances. The distinguishing characteristic of the 
plaintiffs’ label or ticket was a device of two elephants and most 


of the customers who desired to purchase the plaintiffs’ yarn in 


Bombay and the markets supplied from thence were in the habit of 


knowing it as, and calling it, “ The Hathi” (Gujarati, measinz- 


‘two elephants’). The infringement complained of was the use 
by the defendant of a device of two elephants on the ticket affixed 
to yarns exported by him to Bombay, &c. On the defendant’s ticket 
there was also another object design, 4, e., a figure of Ganapati (an 
Indian idol)~—which mark was used by the defendant on other 
goods also exported by him. It was however not shown thit this 
figure of Ganapati was associated in the market with the defendant 
as the symbol of goods exported by him. There were of course 
minor differences between the plaintiffs’ and the defendant’s tickets 
in respect of the position, posture and ornamentation of the ele- 
phants ; but it was however clear that the device of the elephants 
on the defendant’s ticket was calculated to mislead a large class of 
purchasers who might have never seen the plaintiffs’ yarn, but only 
heard of its reputation by thename of ‘Bhe Hathi? or who, even 
if they had previously seen the plaintifs’ goods, either, might 
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not remember exactly the position, &c., of the elephants on his 
ticket or might suppose that the “ differences of ornamentation, 
posture and other accessories” (on the defendant's ticket) were 
only variations mado by the plaintiff himself, the distinctive and 
characteristic symbol however remaining substantially unchanged. 


The authority of this case would be almost conclusive in favour 
of the plaintiffs if the scent bottles or any other mark on the 
defendant’s shirtings'could be regarded as a colourable imitation 
of the plaintiffs’ scimitars as was the case in Taylor v. Virasamt4+ 
in which the firm of the present plaintiffs obtained a perpetual 
injunction against the defendants in that case who introduced upon 
their shirtings ‘scimitars’ like those of the plaintiffs, though 
grouped and arranged differently. 

On the same principle, the Lord Chancellor issued an injunc- 
tion in Hdeltson v. Hdelison * on the ground that though on the 
defendants’ goods there appeared a crown in addition to the 
anchor, “the essential part of the plaintiffs trademark was the 
anchor from which the market name (‘anchor-brand’) of his wire, 
had been derived and that this had been deliberately taken by the 
defendants and impressed on a Tally similar in shape, colour and 
material to the plaintiffs’, for the double purpose of having marks 
affixed to their goods which might be easily taken for the plaintiffs’ 
and also being able to use in the market the denomination of 
anchor wire.” In Leather Cloth Company v. American Leather 
Cloth Company® in which the injunction was refused—Lord Cran- 
worth observed as follows :—(pp. 585 and 536) “The defendant’s 
trademark is certainly not the same as that used by the appel- 
lants. But is it only colourably different ? I think it is so different 
as to make it impossible to say that itis substantially the same. 
*#* *#*#* ** Tho differences are so palpable that no one can be 
deceived. In the first place the shape is different. The plaintiffs’ 
trademark, if trademark itis to be called, is contained in a circle. 
The design of the defendants is a semi-circle mounted on a paralle- 
logram. It is said that the defendant’s goods may be rolled so as to 
expose only the semi circle and so lead to the belief that the device 
in its integrity is a circle. I answer Vigtlanithbusnon dormantibus 
leges subservient. There might however be rome force in the 
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observation, if the upper half was the same as or even if it closely Neoroodeen 
resembled the upper part of the plaintiffs’ device. But this is not so. pe 
The name of the Company is different. The word ‘crocketi‘ is g parion: 
prominently exhibited twice in the plaintiffs upper half, _ —— 
. , 3 Bhashyam 
not once in the defendant's. No one taking the trouble to Aiyangar, J. 
read the two can say that he would be deceived * ** * ¥ * *#* + # 
Each of the trademarks, it is true, as well that of the 
plaintiffs, as that of the defendants, contains within its peripkery, 
an eagle or that which we must suppose was meant to 
represent an eagle; but one does not at all resemble the 
other. The rest of the device, if it is to be called a device, consists 
merely of words intended to indicate the nature or quality of the 
article, the place of its manufacture and the names of the manu- 
facturers.” It will be observed that notwithstanding that even 
the fancy-emblem, ¢. e., the eagle was the same in both (though 
dissimilar) the injunction was refused on the ground that the defend- 
ant’s mark did not bear such resemblance to that of the pluintiffs 
as was likely to mislead those who were “at all acquainted with 
the plaintiffs’ trademark”—the eagle emblem in which had not 
however acquired for the cloth the name in the market. In 
Somerville v. Schembrt? in which the Judicial Committee of the 
Privy Council, reversing the decree of the Court of Appeal in Malta, 
granted an injunction, the cigarettes made by the plaintiffs’ firm 
were favourably known in the markets where they were sold, ander 
. the appellation of ‘Kaisari Hind,’ a fancy name forming part of 
the plaintiffs’ trademark. The trademark on the defendant’s ciga- 
rettes also included the name ‘ Kaisari Hind,’ thongh in other res- 
pects there was not such resemblance as was calculated to deceive. 


In Croft v. Day? the plaintiff, the executor of Day, a well- 
known manufacturer of blackirg, continued the trade under its 
name of ‘Day and Martin.’ The defendant a nephew of Day, 
started the same trade and carried it on under the name of Day and 
Martin—the latter gentleman having authorized the former to 
couple his name with his, pending negotiations fora partnership 
between them. In restraining the defendant by injunction, the 
Master of the Rolls, after adverting to the several marks of distinc- 
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tion (between the two labels) which will be noticed by any one ‘who 
takes upon himself to study the two labels, observed as follows :— 
(at p. 98) “On the other hand, the colours are of the same nature, 
the labels are exactly of the same size, the letters are arranged 
precisely in the same mode and the very same name appears on 
the jars or bottles in which the blacking is put. Itappears, there- 
fore, to me, that there is quite sufficient to mislead the ordinary 
run of persons and that the object of the defendant is to persuade 
the public that this new establishment is in some way or other con- 
nected with the old firm of manufactures and at the same time to 
get purchasers to go to 904 Holborn Hill and not to 97 High Hol- 
born. I think what has been done here is quite calculated to effect 
that purpose and the defendant must be restrained. My decision 
does not depend on any peculiar or exclusive right the plaintiffs 
have to use the names Day and Martin but upon the fact of the 
defendant using those names in connection with circumstances and 
in a manner calculated to mislead the public.” Referring to the 
statement of facts in the report, the respondents’ counsel drew at- 
tention to the circumstance that the defendant in that case had 
substituted the royal arms in the centre of the label for the re- 
presentation of the manufactory of the plaintiffs’ firm on the plaint- 
ifs label and urged that notwithstanding that the two must 
have been quite unlike, the injunction was issued. This circamstance 
is not referred to in the judgment and there is nothing in the report 
to show that the distinguishing feature of the plaintiff’s trade- 
mark was the figure of his manufactory or that the blacking was 
known in the market otherwise than by the name 'Day and Martin’ 
which was also the name and style adopted by the defendant. 


The case of Broadhurst v. Barlow' cited on behalf of the res- 
pondents is only reported in the Weekly Notes (1872 p. 212) and 
the report is very meagre and imperfect. It isreferred to and ex- 
plained by Malins, V, C. in Ragget v. Findlater? as follows :— 


“In that case the article was long-cloth manufactured for the 
Turkish market and the Trade mark was the words ‘exactly twelve 
yards’ in the Tarkish Armenian and Modern Greek languages ; as 
it went to the Turkish markatit is possible that some person would 
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understand all the three languages, but although the Turks would Noproodeon 
understand the Turkish language, possibly the Armenians would oa) 
not and possibly the Turks would not undersand the Armenian Gharles 
language and probably neither would understand the modern Greek _ — 
language. The trademark there consisted of the particular order rec 
in which those foreign words were used. Wickens, V. C., thought 

(and Iam very much disposed to agree with him) that they did 

amount to a sufficient trademark. Ifthe plaintiffs had used the 

words ‘exactly twelve yards’ in the English language nobody 

would have said that any other manvfacturer could not have done 

the same * ***** Jt would be trademark running mad to say 

that such a thing as that could be. Therefore the fact of its 

being put in three languages, all forvign languages, constituted the 
trademark in that case. It will thus be seen that the principle . 
of that decision was that the essence of the plaintiffs’ trademark in a 
that case was the denoting of the length (‘exactly twelve yards’) 

in three foreign languages in a particular order and the infringe- 

ment consisted in the adoption (by the defendant) of the same 

words, in the same languages and in the same order. It is im- 

possible to see the bearing of this decision npon the present case. 


Apart from the decision of this Court in Taylor v. Virasami! 
already referred to, the three Indian cases that have been cited 
are Badtche Aniline and Suda Fabrik, &c. v. Maneckjt Shapurjs 
Kairak*, Ralli v. Fleming? and Barlow v. Gobindranit. 


In the first of these cases, injunction was issued in appeal 
(reversing the decision of Parsons, J.,) on the ground that though 
the details of the two trademarks were different, yet the general 
similarity was likely to deceive. In that case the plaintifis were 
manufacturers of aniline dyes in Germany and since 1882 had 
been importing these dyes into this country in boxes. According 
to the evidence their scarlet dye had acquired a reputation among 
dealers and continued to command a large sale, when early in 
1892, the defendant began to import scarlet dye (manufactured by 
Cassella and Co. in Germany) in tin boxes of the same size with 
coverings and labels which the plaintiffs complained of as being 
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colourable imitations of their own coverings and labels, and likely 
to injure them in their trade. On the plaintiffs’ label the princi- 
pal object was no doubt the figure of an elephant, but it was 
admittedly common—in varying postures and with different acces- 


- Bories—to all labels used by other importers of these days (inclu- 


ding the defendant). It was also admitted that all the dyes 
imported were generally known as ‘elephant brands’ and 
that the plaintifs’ goods were not known in the market 
by any name, device or mark associated with anything to 
be found on their label. The decision in this case cannot throw 
any light on the present case inasmuch as it is based merely on a 
comparison of the general appearance of the two labels, there 
being no characteristic or distinguishing marks on either or both, 
nor any particular name by which the plaintiffs’ dye was known 
in the market as distinguished from the defendant’s or any other 
dye. 


The injunction issued in Ralls v. Fleming’ was only an 
interlocutory injunction and the case principally tarned upon the 
question whether vhe number ‘2008’ appearing on the plaintiff’s 
cloth—which namber was also subsequently adopted by the defend- 
ant—simply denoted the quality of the cloth—in which case of 
course the defendant would be at perfect liberty to denote his 
cloth, being of the same quality, with that number—or whether in 
the market it was regarded as a symbol denoting that the goods 
so marked were the goods of the plaintiff. Garth, C. J., princi- 
pally on the ground that the cloth was known in the market by the 
name of ‘do hazarat’ (Hindustani for ‘ 2008’) took the latter 
view and upheld the temporary injunction notwithstanding that 
the fancy designs in the centres of the facings were different, being 
a turtle in a star in the one (plaintiff’s) and a rose in a square in 
the other (defendant’s). Markby J., was strongly inclined to the 
opinion that the name “ do hazarat ” (2008) by which the cloth 
was known in the market was only descriptive of its quality and 
not understood as denoting the cloths of any particular importer 
or merchant and that the real trademark was tho distinguishing 
figure of the ‘ turtle in the star.’ He did not however express any 
formal dissent from the judgment of the Chief Justice as it would 


1. I, L. B., 8 C. 417. 
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have led to manifest inconvenience “if upon an interlocutory appli- 
cation there should be a difference of opinion, giving the parties 
a right to second appeal before the suit is heard”. As to the 
significance, in the market, of the number 2008, as denoting only 
the quality of the cloth, I am disposed to concur with Markby, J., 
though if it had acquired a secondary meaning, as denoting 
the goods of a particular merchant, the defendant in using that 
number on his goods would clearly have been guilty of an infringe- 
ment of the plaintifts’ trademark. ‘This was the view taken by 
Sale, J., in a similar case in Barlow v. Gobindram! in which the 
cloth was known in the market by the number 9000. Sale, J., 
vefused to grant an injunction restraining the defendant in that 
case from using the same number on his cloth. 





The conclusion to be drawn from tho case law bearing on the 
subject is that if the distinctive fancy name or the distinotive 
object design (in the trademark) by the name of which the plaintiff’s 
article is known in the market be copied or imitated by a rival 
trader, an injunction will be granted unless the defendant clearly 
establishes that the precautions taken by him in connection with 
his trademark are such as are calculated effectually to prevent all 
likelihood of deception. For all practical purposes, however, it 
will be extremely difficult to establish that notwithstanding the 
similarity of the fancy name or the object design the precautions 

) taken are such as effectually to prevent the likelihood of deception. 
On the other hand where such name or design bas not been copied 
or imitated, and a fortiori when the defendant’s article is known in 
the market by another fancy name or a different object design, no 
injunction will issue notwithstanding any similarity in respect of 
the rest of the trademark unless the plaintiff can satisfactorily 
establish that the defendant has adopted some contrivance (cf. 
Franks v. Weaver*), whichis calculated to deceive purchasers in 
spite of the dissimilarity of the fancy name or object design; and 
as far as my research goes there is not a single case in which 
injunction was issued when, as in the present case, the plaintiff’s 
article was known in the market by the name of the distinctive 
feature of its trademark and the same had not been copied or 
imitated by the defendant, and the latter in fact had, as part of 

L LL.B, 240.3864 “810 Beav. 297. 
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his trademark, quite a different distinctive feature or design. The 
onus lies on the plaintiffs to establish that the defendant’s facing 
is calculated to deceive purchasers and this the respondents have 
signally failed to make out by anything like evidence which is 
admissible in law. On the contrary the appellant has by legal 
evidence (including the various facings which have been exhibited 
in the case) clearly proved that the habits and customs of upcountry 
people in making purchases of shirtings of various kinds are such 
as to preclude the likelihood of the defendant’s shirtings being 
‘ passed off’ as those of the plaintiffs. 


Tn my opinion, therefore,the decree appealed against should be 
reversed and the suit dismissed with costs throughout. 


As however I differ from my learned colleague whose judg- 
ment has just been delivered, my learned colleague’s judgment will 
prevail under Section 86 of the Letters Patent. 


An appeal was thereupon preferred under 8. 15 of tne Letters 
Patent. 


i 


Advocate General (J. E. P. Wallis) M.A. Tirunarayana Chariar 
and Branson and Branson for appellant. 


Norton, Barton and King and Joselyn for respondents, 
The Full Bench delivered the following ; 


JUDGMENT :~-Davms, J.—The first three plaintiffs are 
importers of “Grey shirtings” from Manchester of which the last 
three plaintiffs are the shippers. On these goods they have since 
1889 stamped a “facing” which, to take a typical example, consists 
of letters, designs and numerals in the following order :— 


T, A. Taylor & Co, (in Roman capitals). 

A coat of arms. 

T. A. T. (in manuscript form). 

Scimitars placed horizontally varying in number for quality. 
Figures showing weight in lbs. 

A number. 
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A circle within a circle with inscriptions denoting Firm, 
Figures showing length in yards. 


A letter (Roman capital). 
A number. 


The plaintiffs claim the whole of this combination in the sequ- 
ence in which its details stand as their “trademark” and charge 
the defendant another importer of similar goods with the infringe- 
ment of it by stamping his merchandize with a facing so closely 
resembling theirs in the character and order of his marks as to 
mislead the, public into believing that in purchasing his shirtings 
they are purchasing the plaintiffs’ 


The action is not upon a “trademark” properly so called as 
there is no registration of trademark in this country, but it is 
brought upon the right of an exclusive user of what may be more 
appropriately styled a “trade description” which is recognized 
and protected under Sections 2, 4 and 6 of the Indian Merchandize 
Marks Act IV of 1889. So that there can be no doubt that the 
plaintffs are entitled to the injunction the learned Chief Justice 
has given them if they have established (1) their exclusive user of 
the abovementioned marking and (2) that the defendant has 
imitated it so that the imitation is in the words of S. 4 of the 
said Act “reasonably calculated to lead persons to believe” that 
his goods are their goods, My conclusions on these questions— 
which are really questions of fact—differ from those of my learned 
brothers and so I may as well state what they are and adduce my 
reasons afterwards. On the first point I find that the plaintiffs’ 
right of exclusive user is limited to the firat four items of their 
marking that is to say the name of their firm, their coat of arms, 
the facsimile initials of the late Mr. Taylor, and the scimitars. 
On the second point I find that the defendant has not imitated any 
of those marks and further that what he has copied he was at 
liberty to copy and no one is likely to be deceived thereby into 
taking his goods for Taylor’s. 


Now to establish the “user,” as the term is understood in 


Commercial Law, of a tradema:k it is necessary for the claimant to | 


shew that it is by that particular marking his goods are known or 
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recognized in the market or by the public. Tn this case the plain- 
tiffs have set themseves to prove that it is by the whole series of 
marks arranged in the particular wuy indicated that their importa- 
tions are distinguished {rom the importations of others. It must 
therfore be shewn that the general appearance or “ get up” of the 
facing printed on their cloths is so associated in the mind of the 
public with the plaintiffs’ goods that when a person sees the former, 
he is satisfied it implies the latter. And this must be proved as a 
fact before any question of deception by imitation can arise. Here 
so far from there being proof there is not even evidence that the 
plaintiffs’ goods sre known by the combination of narks which 
they want to monopolize Mr, Sowden (the 1st plaintiff) himself 
says that his shirtings, are known both in Madras and up-country 
as “Talwar” (Hindustani for sword) or “cutty” (Tamil and Telugu 
for knife) or “ Taylor house” shirtings the two former obviously 
referring to the scimitars, and the latter to the name and initials of 
the Firm stamped so clearly npon the cloth, Mr. Sowden does not 
state that “Taylor House” is known to the outside public by any 
thing more than the scimitars and the name. He does not state 
that it is known to the community by the combination and arrange- 
ment of which he is claiming the “user” and so he does not 
support his own case. The evidence of all his witnesses and of the 
witnesses for the defendant is to the same effect that the plaintiffs’ 
grey shirtings are generally known only as “Talwar or cutty” 
goods. 


Tt is true that two of the Mahomedans, witnesses for the plain- 
tiffs, add that Taylor’s goods are also known by the other marks in 
the facing but there is nothing to support their statements, while 
the rest of the oral evidence on both sides is to the contrary, and 
all the documentary evidence on the record and the “ fashion of 
the market” contradicts and disproves them. Thus in the various 
price lists, orders, invoices, and letters that have been filed the 
plaintifis’ shirting are invariably referred to as Scimitars, Talwars 


or Cutties, just as the shirtings of the other numerous importers, 


Europeans and natives, are quoted as Doves, Serpents, Revolvers, 
Rose water sprinklers, Elephants’ Heads and so on, according to 
their distinctive object designs by which alone they are commonly 
or popularly known in the market. There is no instance of any of 
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this class of goods being identified hy combination of particular 
desingns with figures, letters, circles and other such marks, which 
merchants are using in common to denote quality or quantity. The 
plaintiffs’ claim that they alone can appropriate to themselves 
in combination the use of marks which are ordinarly “publici 
juris” is from its extraordinary character one that must be 
strictly proved. They must show that these marks as arranged 
by them indicate origin or property as well as quality, and 
in this they have entirely fuiled. Several facings in vogue 
among importers in Madras have been exhibited, and their 
general appearance is thas summarized by the learned Chief 
Justice. “They have a good many features in common. They are 
all or nearly all of the same colour. They all have somewhat 
similar “headings” or borders. They all or nearly all have at the 
top of the facing something in the nature of a heraldic device. 
They all have a special symbol or fancy marks. They all beara 
series of figures and letters arranged vertically”. Mr. Sowden 
asserts that this was a system originated by his Firm in 1876 and 
so it may have been. But his right to it by allowing other firms 
to copy it without protest for the past quarter of a century is now 
dead and‘gone. It seems to me that is an attempt to revive it 
upon the strength of what was in 1889 merely a re-arrangement 
and alteration of the component parts of the old system of 1876 
but nevertheless it is the same system still. In 1889 Taylor’ s 
goods were known as they are known now by the scimitar mfa 
which has been their distinctive mark all along, and Mr. Sowden 
has not shown that by the changes in his facing made in 1889 his 
goods acquired any fresh reputation—in other words that by reason 
of the alterations then made his shirtings have become more 
distinctly or widely known tothe public. The result is that having 
failed to prove that his shirtings are distinguished and known by 
the general get up of his marking the foundation of his case goes 
and there is an end of it. Besides the name and initials of their 
firm, and the scimitar and the coat of arms (the two latter haviug 
been registered as “trademark” in England) the plaintiffs would 
claim as one of their distinctive marks as apart frem their general 
facing the double circular name stamp. Now this design the 
circle within a circle with inscriptions of the name of house inside 
was originally the defendant’s design. He was using it on these 
a >’ 
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“a shirtings in 18£0 when the plaintiffs had only a single circle and 


Charles 
Sowden. 


Davies J. 


he has never abandoned the use of it. It is manifest therefore that 
the plaintiffs’ exclusive claim to it is bad—for even if they have 
enlarged the size, the design itself is exactly the sime as the 
defendant’s. In my judgment then the only right of ‘user’ 
in its legal sense to with the plaintiffs have proved themselves 
entitled is to their name, their coat of arms, their initials and their 
sci mitars the first four items in their trade description and in 
respect to these there has been no imitation by the defendant. 
The following is a type of the defendant’s facing :— 


T. Nooroodeen Saib & Co., (in Roman capitals). 

A coat of arms. 

Words in Tamil and Telngu signifying ”scent bottle”. 
Cut glass scent bottles placed horizontally. 

Figures showing weight in lbs. 


A number, 


A circle within a circle with inscriptions denoting Firm. 
Figures showing length in yards. 


A number. 


A letter (Roman capital) which in the sequence of its marks 
closely follows the plaintiffs’ more soin fact than any of the 
other samples we have seen. In regard to the first four items 
however the differonces are most marked. Thus in large and 
clearly printed letters the defendant shows that he is Nooroodeen, 
the Mahomedan—not Taylor, the Englishman The defendant’s 
coat of arms coming next in arrangement is very dissimilar to the 
plaintiffs’. His crest is a crown which he has used since 1880—on 
his shield is a lion rampant—motto he has none. The plaintiffs’ 
crest is a crescent—on the shield are two scimitars crossed and for 
motto “Semper Resurgam.” The third mark of the defendant’s 
which are the vernacular words for scent bottle are no copy of the 
initials T. A. T. and the fourth mark in the facing the defendant’s 
scent bottle is as different in shape from the plaintiffs’ sy mbol-—the 
scimitar—as two things can be. To any one possessing the 
slightest idea of form the one could never be mistaken for the 
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other. So that the defendamt has not imitated in any way the four 
distinctive marks to the use of which alone the plaintiffs have the 
exclasive right, and hence it is no doubt that the plaintiffs do not 
make that the basis of their action. Now what has the defendant 
done? It will be scen that all the other marks at the bottom 
of the facing refer to quality or quantity unless we except the 
double circle, and as for that it belongs to the defendant rather 
than to the plaintiff. One mark at least—that denoting length— 
is required by law and the others by the usages of the trade. The 
defendant is therefore imitating nobody in particular by putting on 
these descriptive marks, and in the marks indicating property he 
has rot imitated the plaintiffs. So there is no imitation in all or 
any of the marks themselves. The head and front of the defend- 
ant’s offending is then reduced to this—his imitating the order or 
arrangement in which those marks stand so as to make them 
correspond with the plaintiffs’. The defendant has undoubtedly 
done this but with what object’ ‘lo show that the shirtings 
though his are as good as Taylor’s. His correspondence with 
Gunnis and Co., seems to me conclusive when it is read right through, 
that hig sole object was to get his goods of a quality equal to or 
better than Taylor’s and to have them so marked in tha’ respect as 
to successfully compete with Taylor in the market. [t must be 
borne in mind that the defendant is not an adventurrr seeking a 
bubble reputation, but a large importer of long ste ding. The 
correspondence shows that he was trying to build up his own old 
reputation in grey shirtings and I can find nothing in xt to justify 
the notion that he wanted to pass off merchandize of his own as 
Taylor's. I think his marking of itself proves the reverse, He 
has studiously avoided imitsting the plaintiffs’ distinctive marks 
and has in unmistakable characters declared his own, His adop- 
tion of the plaintiffs’ general arrangement in the placing of his 
marks must therefore be attributed to some motive other than to 
induce people to believe that his goods are the plaintiffs’ goods for 
he has done his best to show that they are not. By the light of 
the letters between himself and his Manchester friends it is made 
clear that his reason for copying the plaintiffs’ arrangement was to 
announce to the public that his own wares were equal to the 
plaintiffs’ in quality and he has a perfect right to make that 
announcement in the way he has done. Itis. not suggested that 
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the public have a preference for Taylor’s goods on any score but 
their good quality. It is not on account of the beauty of their 
facing or thst it has lucky numbers or any other adventitious 
circumstance that makes their goods sought for. If it were so, 
the defendant’s resemblance thereof would of course be prohibited. 
But true representations as to quality however published have a 
fair field and no favourin the mercantile world. If the defend- 
ant’s is a false representation he has made it at his peril subjecting 
himself to the criminal law but that is another matter, 


Lastly. coming to the question of deception no instances of 
actual deception having been cited, we have to consider only the 
probabilities of deception and for that purpose to bear in mind 
who the purchasers are. There are two main classes. ‘The dealers 
wholesale and retail and the consumers,who may be subdivided into 
literate and illiterate. Would any of these buy shirtings by the 
general appearance of the marking stamped on them. It is certain 
that no shirtings are known in the market by their general appear- 
ance, but only by their distinctive marks cr by the Firm’s name. 
Hence it may be concluded that shirtings are not purchased by 
looking to their general appearance. Wehave Mr. Leighton’s 
word for it that dealers “are suspicious about marks” and as to 
consumers generally I doubt if they can by the general appearance 
distinguish one from the other the dozens of tacipgs in the market 
which all bear so strong a family likeness to one another. It seems 
to me that no buyer is guided by general appearance—the dealer 
because he is too cautious and the consumer because it would only 
pnzzle and confuse him. It might be different if the conglomera- 
tion of the various marks went to form a definite picture of its own, 
but its chief characteristic is that it is non-descript. The facing 
viewed as a whole is meaningless to trader and customer alike. It 
must therefore be examined in detail to get a clear idea of what it 
denotes. let us see which marks are meant tc appeal to the dealer 
and which to the ordinary purchaser. My impression is that the 
lower portion of the marking with its numerals and letters indicat- 
ing quality, quantity and weight is intended for the trader only, 
because in the first place being in English the ordinary purchaser 
would not be able to make them out and in the second place we are 
told they convey a hidden meaning which only the trader under~ 
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stands. Consequently the trader woald not be misled in this matter. 
The top of the facing is what is left to designate whose merchandize it 
is to purchasers who can read names or appreciate pictorial designs. 
As already pointed out by me such persons could not possibly be 
deceived into taking the defendant’s goods for the plaintiffs 
for if they looked for name they would find Nooroodeen’s not 
Taylor's and, if they looked for emblem they would find Nooroo- 
deen’s bottles and not Taylor’s knives. Whatever else the bottle 
might be mistaken for, it could never be mistaken, for a knife or 
cutting instrument of any sort. So that with regard to all people 
who by these goods by looking to the name and marking, that is 
the dealers and the intelligent section of the public, there can be 
no probability of deception. Itis said the unwary may be deceived. 
If the trader is unwary he has only himself to blame. If the cus- 
tomer is the unwary person the defendant cannot be balmed if 
he takes the defendant’s goods for Taylor’s as the defendant has 
plainly stated, so far as name and mark can do it, that they are 
his own and not Taylor’s. But I doubt if the unwary purchaser 
exists in the case of an article of clothing like this which has 
become a necessary of civilized life. ‘The consumer would always 
be careful in selecting what he wanted in anything of that sort. It 
remains to deal with the other section of the purchasing public, 
namely the illiterate or uneducated portion which is by far the 
larger os it includes womankind. It is obvious that these people 
would not look to written names or letter for they could not read 
them, and as to marks pesented in the form of drawings I make 
sure they could not distinguish one from form another. They 
would know a real bottle from areal knife or life size models 
thereof, but the plain outlines of any object ona flat surface, whore 
solidity, size, and colour are all left to the imagination, is beyond 
their comprehension. Even our own children require teaching in 
this respect. Then how would the ordinary uneducated country 
man or woman be guided in buying a cloth. They are by no means 
ignorant in matters relating to their bodily wants—the food they 
eat and the clothing they wear—and what they do as the witnesses 
for the defendant prove is to look to the clothitself. They touch 
and feel the stuff and put it in the light, and by such tests alone 
decide whether they will take this piece or that. They are regard- 
less of the making which is not put on any shirtings for beanty’s 
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sake or for luck and which disappears at the first washing, Taking 
the article he wants by actual trial and not on trust no buyer can 
be befoole:! by marks which he does not pretend or try to understand. 


So that assuming that plaintiffs had proved the “user” of 
their facing which in my opinion they have not proved I further | 
tind that so much of their making as the defendant has imitated 
is not calculated by that imitation to induce any purchaser 
whether he or she be dealer or consumer—learned or unlearned— 
into the belief that the defendant’s goods are Taylor’s goods—or the 
select because they could discern the differenece between the two 
facings at a glance and the mass because to them all markings are 
anintelligible. 


I would therefore allow the appeal and dismiss the plaintiff's 
suit with costs throughout for there is nothing to show that the 
defendant was unreasonable in refusing a compromise which was 
attempted or any other reason why the costs should not follow 
the event. 


Bexsox, J.—I am of opinion that the view tuken by the view 
taken by the learned Chief Justice and by Mr. Justice Boddam is 
correct, and that the defendant’s appeal should be dismissed with 
costs. The plaintiffs claim an exclusive right to use the combina- 
tion of designs, letters and numbers which is imprinted on their 
grey shirtings, and which is known in the trade as their “ facing”, 
and they ask for an injunction to restrain the defendants from 
using a facing on his grey shirtings which the pluintffs allege is a 
colorable imitation of their facings, and which is calculated to 
deceive ignorant and unwary purchasers into believing that the 
goods sold by the defendant are those of the plaintiffs’ firm. 


The law on the subject is clear enough. The difficulty is in 
the application. 


There is no system of registering trademarks in India. Every 
one may use any mark or combination of marks or symbols that he 
likes unless some other person has by user acquired a reputation 
which couples his name with the mark or combination of marks or 
symbols. In that case the user acquires a property in the mark or 
combination which the law will protect just as much as if it were a 
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registered trademark. As observed by the Privy Council in oe 
Somerville v. Schembril. “ As soon, therefore, as a trademark has v. 
been so employed in the market as to indicate to purchasers that a 
the goods to which itis attached are the manufacture of a parti- Gas a 
cular firm, it becomes to that extent the exclusive property of 
that firm, and no one else has a right to copy it, or even to 
appropriate any pari of it, if, by such appropriation, unwary 
purchasers may be induced to believe that they are getting goods 
which were made by the firm to whom the trademark belongs.” 
“It is not necessary to prove that any one has, in fact, been deceived. 
It is enough if “tho defendant’s trade mark bears such a resem- 
blance to that of the plaintiffs as to be calculated to mislead 
incautious purchasers,” per Lord Kingsdown in Leather Cloth 
Company v. American Leather Cloth Company?. 

Now in the present case there is abundant evidence to prove, 
that the elaborate “facing” shown on the cloth, Exhibit EEE 
has been used without alteration and continnonsly by the plaintiffs 
on their grey shirtings ever since 188); and that their goods, so 
marked, have obtaiued a great reputation in the markets'of this 
Presidency, so much so that the defendant writes to his agent in 
1901 (Exhibit R) that the plaintiffs’ “cloth is sold more by name 
and stamp than anything else” and again (Exhibit GG) “it is 
current just like sovereigns or Government paper.” There cannot, 
I think, be the slightest doubt that plaintiffs had in 1901, and for 
several years previously, acquired by user a property in the facing 
shown on their cloth Exhibit EEE. 

The facing is very elaborate. At the top comes the name of 
the plaintiff’s irm T. A. Taylor and Co., in block letters ; next comes 
the coat of arms consisting of a shield in the middle with a lion 
and a unicorn on each side; below this the initials (T. A. T.) of the 
firm; below this come one or mare swords placed horizontally (the 
swords depicted being in fact a Mahrutta sword) ; below this is the 
weight, then the number; then a double circle containing the 
words “Sold at the house of” in Telugn in the outer circle and 
Tamil in the inner circle and “T. A. Taylor and Co.” in English at 
the bottom and in the centre a Hebrew letter. Below the double 
circle comes the length 38/388} and helow that again a block letter 
and number and along side of the whole of these is a border. The 


whole is printed in red colour. 
1. L. R. 12 A, 0, 453. 2. 11 H, L. O. 538, 
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No doubt the most distinctive single feature in his combina- 
tion is the scimitar, or series of scimitars, lying horizontal, and 
varying in number with the quality of the cloth and from this 
feature the cloth was generally known in the market as “ tulwar,” 
“sword,” or “kattee’ (knife), cloth, but it was sometimes also, 
known simply as “Taylor house cloth.” This system was invented 
by Mr. Taylor apparently in 1676, and it has been followed 
withont objection on the plaintiffs’ part by all the leading firms of 
Madras. Some use elephant’s trunks, others revolvers, others 
sprinklers aud so forth. But though each has in this way a special 
distinctive mark, this mirk forms only a part of each firm’s facing — 
some facing are more, some less elaborate. The plaintiffs’ is more 
claborare than any of the others, and none of them imitate the 
plaintiffs’ in anything like tho close detailed manner that the de- 
fendants’ facing does. he fact that the plaintiffs do not complain 
of the other firm’s partial adoption of their system is not, I think, 
any valid reason for saying that the plaintiffs have no right to 
complain of the defendant’s much closer imitation. The defendant 
was formerly in business with his brother, Rahiman, and they then 
used mermaids as their distinctive mark—Rahiman died in 1895; and 
since 1896 the defendant has carried on business in his own name, 


Now there is abundant evidence, which has been set outin the 
judgments that have been already delivered in this case, and 
which I need not repeat, to show that from 1897 the defendant set 
himself deliberately and keenly to compete with the plaintiffs in 
the market for grey shirtings. No objection could be raised to 
this provided he did it in a legitimate way. He constantly 
wrote to his English Agents urging them to improve tbe quality 
and to lessen the cost, so as to enable him to compete success- 
fully with the plaintiffs whose goods held the market, and he 
seut samples of the plaintiffs’ goods so that the agents might 
get tho same goods or goods of equal quality for him, All that 
was perfectly fair and legitimate. The English Agent complied 
with his requests, and still the defendant could not secure 
a good market, On the 30th March 1898 Messrs. Gunnis and 
Co., the English Agents, write (lixhibit HH) to the defendant 
«J, A.T. and Co’s 44 and 48 grey shirtings which you praise so 
highly. Well, we have sent you these same cloths over and over 
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again. Indeed there is hardly a first class make which you have 
not had either in patterns or in goods, but your buyers never seem 
to like them when they bear your stamps, or else they will not pay 
the prices as others do.” Now whether this was intended merely 
as a little chaff at the defendant’s expense, or was intended as a hint 
that he should imitate the plaintiffs’ stamps, it is certain that 
immediately after the receipt of that letter, the defendant set to 
work, deliberately and systematically, though cautiously, to alter 
his “facing” little by little, so as to come nearer and nearer by 
degrees to that of the plaintiffs. The details of these alterations 
have been accurately set out in the judgment of Mr. Justice 
Boddam. These alterations were begun in the letter (Exhibit M), 
dated 21st April 1898, and ended with the letter (Exhibit AA), 
dated the 18th June 1901, and in the interval the defendant made 
a dozen or more alterations in his facing and every one of them 
brought his nearer to the plaintiffs’ facing, in the size, number, 
arrangement and general effect of the various signs, letters and 
numbers. The defendant even sent specimens of tho plaintiffs’ 
facings to England to his Agents there when giving them instruc- 
tions as to the facings required by him, and thus, enabled them 
not only to closely imitate the letters and other particulars, but 
also to get the exact tint of color, so as to make the general effect 
to correspond more closely. The scimitars alone were not imitated 
except by putting in their place scent bottles lying horizontal. 
Now it is contended for the defendant that the scimitars of the 
plaintiffs aud the scent bottles of the defendant are the only 
material parts of their respective trademarks, and that the other 
marks and numbers are publici juris, and that their imitation is 
immaterial so long as the distinctive marks of the scent-bottles 
remain No doubt the plaintiffs cannot claim an exclusive right to 
the use of numbers denoting the length, or the weight or the 
quality of the cloth, nor do they do so. With the exception of the 
scimitars, the double circle and its inscriptions, and of course, the 
name and initials of the firm, the plaintiffs do not claim any 
exclusive right in the letters or figures which appear in their 
facing taken separately, but they do claim an exclusive right to 
the combination of the letters and figures as arranged by them 
with the scimitars, and the double circle and its inscriptions and to 


this I think they are entitled. The question is not, I take it, 


H 
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whether the defendant has imitated this or that part alone of the 
plaintiffs’ design, but whether, as a result of his using the design 
complained of, he is doing what is calculated to lead an ignorant 
and unwary purchaser inte thinking that in buying his goods he is 
really buying the plaintiffs’ goods. 


Then it is contended for the defendant that as a matter of fact 
the design complained of is so unlike the plaintiffs that no one 
but a fool or an idiot would be misled by it and that trade 
marks are notintended for such persons. On this question a great 
deal of “opinion evidence” has been adduced on both sides, and 
although such evidence appears to have been treated by the House 
of Lords as admissible in the case of Johnston v. Orr Ewing? it is 
difficult to see under what provision of the Indian Evidence Act, 
it can be regarded as admissible in this country. 1 agree with my 
learned brothers that we must exclude it from consideration. 
There is, however, evidence that the ultimate purchaser is in very 
many cases an ignorant and uneducated person. It may well be 
that a person able to read would not mistake the two facings. The 
plaintiffs’ and defendant’s names are printed in English and in the 
vernacular on their respective cloth, and this would be enough to 
save any one who could read from being deceived, but the writing 
would be no safe-guard to one who could not read. The writing in 
English letters at the top and in three vernaculars in the double 
circle would appear to a man unable to read to be exactly similar 
in both the plaintiffs’ and the defendant’s facings. There is some 
evidence that the defendant’s former firm of Rahiman Sahib did 
use a kind of double circle in 1881, but it was in combination with 
an oval mark, andit was not originally similar to the plaintiffs 
double cirsle. In 1900, however, he made it exactly the same as 
the plaintiffs’ in size, position and arrangement of the tri-lingual 
writing in it and he dropped the oval which had previously 
always been used in combination with it. What was the object of 
this, except to imitate, the plaintiffs’ facing more closely ? Even 
the place of the pluintiffs’ scriptory initials in their facing is 
occupied in the defendant’s facing by the name of the scent bottles 
in the vernacular. To a man who could not read, the two seta of 
letters would seem much the same—viz. some writing which he 
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could not read. Some uneducated men are shrewd enough, and if 
such an one had noticed the scimitar device and wished to see it 
on the cloth, he probably might be saved from deception by the 
difference between the plaintiffs’ scimitars and the defendant’s 
scent bottles, but after more than 30 years’ experience of the 
people of this part of India I can well believe that in the case of 
ignorant and incautions buyérs who had only a general impression 
of Taylor’s facing and who might not pay special attention to the 
scimitars or scent bottles, the general resemblance of the defend- 
ant’s facing to the plaintiffs’ would be likely to mislead. In my 
early days, when I was engaged in revenue settlement work, I had 
a great deal to do with the uneducated cultivators—the class to 
which so many of the ultimate buyers of the grey shirtings 
belong—and I was often struck with the difficulty of getting 
them to understand a plan or drawing of any kind. It was un- 
familiar to them, and conveyed no idea cr only a vague idea to 
their minds. 

No doubt the figure of an ox or a God bill-hook or other object 
familiar to them, might easily be recognized; but the plaintiffs’ 
Scimitar is quite unlike any knife or sword known to the ordinary 
cultivator. The defendant’s scent bottle is equally unlike any- 
thing he knows in daily life. Ican well suppose that an ignorant 
man, who had only heard of the famous “sword ” or “ knife ” 
cloth, might be misled into supposing that the scent bottle on the 
cloth was intended to represent the knife or sword of which he had 
heard. It must be observed that notwithstanding the defendant’s 
evidence in the box, he really had not established any reputation 
for his scent bottle cloths. ‘They were not familiar to any large 
class of buyers, foras late as November 1901 (Exhibit GG) we find 
him writing to his agents ‘‘we are doing our very best to iniroduce 
« the ecent-bottles. Although we are in infancy of them orders are 
“just coming in”. Moreover,ythe plaintiffs’ cloth was not always 
known by the name of “sword” or “ knife” cloth. It was also 
known as “Taylor’s house cloth.” To one who knew it by that 
name,or who /:new it not by any particular name, but by his general 
recollection of the facing on it, the scimitar would probably seem 
of little importance. Indeed, where the scimitars are few in 
number, say, only 2 or 8, they would be a comparatively small 
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feature in so large a design and might well be overlooked in the 
mass of other marks, letters and figures which make up the whole 
facing. Then we have the defendant’s conduct. As observed 
more than once by their Lordships in the case of Johnston v. Orr 
Ewing! such conduct is cogent evidence against the defendant on 
the question whether the colorable imitation was calculated to 
mislead. The defendant is a manof great shrewdness, and he has 
over 20 years’ acquaintance with the particular market for those 
goods. He understands the habits and ways of thought and 
methods of the Indian buyer probably as well as any man in tho 
trade. What he does not know in regard to it is probably not 
worth knowing. Heis not a man likely to spend money in making 
changes from mere caprice. Indeed he would be likely to avoid 
change, unless he had something to gain by the change, for, as 
one of his own witnesses says, the Indian buyer is suspicious of 
novelty. The defendant is absolutely unable to give any reason- 
able explanation for the changes made by him. ‘The fact that he 
thought it advisable to make so many changes, end always in the 
direction of getting his facing nearer and nearer to that of the 
plaintiffs leads me irresistably as it led the learned Chief Justice 
to the “ conclusion that he thought the change was likely to result 
in commercial advantage, to be obtained either by the goods being 
occasionally mistaken for those of Taylor &7,Co., or by purchasers 
associating his goods with those of Taylor & Co., and thinking 


they were of the same kind and quality on the strength of ‘the re- 
semblance of the two facings. 


The words of Lord Chancellor Selborne, in the case of Johnston 
v. Orr Ewing! already referred to, are mutatis mutandis closely 
applicable to the present case. He says: ‘‘ Nor am I able to conceive 
any satisfactory explanation, under all the circumstances of the 
case, of the adoption by the defendant of that particular device 
* * * knowing as they did the plaintiffs’ ticket, knowing also the 
character and circumstances of the markets, and entering as they 
did on this particular branch of trade with the direct object of 
competing with and underselling the plaintiffs, unless it was because 
they had a desire and intention to approach the plaintiffs’ trade 
mark as nearly as they possibly could. For such desire and inten- 
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tion no motive can be suggested, except that of getting some part 
of the benefit of tue good-will and reputation of the plaintiffs 
trade”. 


It seems to me clear thatthe defendant has made and used a 
facing for his grey shirtings which is in many respects a colorable 
imitation of the facing of the plaintiffs to which the plaintiffs had 
by user and reputation an exclusive right, and that the imitation 
is likely to mislead ignorant and unwary purchasers into believing 
that the defendant’s goods are those of the plaintiffs. 


He, no doubt, was careful to maintain certain differences in 
part of the facing in the hope that the Courts would regard them 
as suffcient to show that the facing could not mislead. Ho sailed as 
near the wind as he thought he safely could. In my opinion he 
has overpassed the line of safety and has used a facing which is 
calculated to mislead, and which infringes the plaintifi’s trade 
mark. 


I would therefore dismiss the appeal with costs—higher scale. 


Moore, J. :—As no less than five learned Judges of this Court 
have written elaborate Judgments in this case it does not appear 
to be necessary or advisable for me to go through the facts of the 
case in any detail. It is sufficient that I should state the 
conclusions that I have arrived at. The principle of law that 
should be applied in deciding a case such as this isin my opinion 
simple and has been well summarised as follows:—“ That principle 
is that no man may canvass for custom by falsely holding out his 
goods or business, whether by misleading description or by 
colorable imitation of known marks, packages, and so forth, as 
being the goods or business of another. Its application is not 
excluded by showing that the style or words appropriated by the 
defendant are in themselves not false as he uses them, or that the 
plaintiff, if he succeeds, will have a virtual monopoly in an exclasive 
designation which is not capable of registration as a trademark. 
The question is whether the defendant’s action naturally tends to 
cause an ordinary dealer or purchaser3(not necessarily the first 
purchaser, for the effect on the public at large is to be considered) 
to think he is dealing with the plaintiff or buying the plaintiffs’ 
goods.” (Pollock on Torts fifth Edition, pp. 298,299). I proceed 
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to apply to the present case this.principle which, in my opinion, 
briefly but correctly summarises the law as laid down in the 
several leading cases. In the following remarks it must be 
understood that I am dealing with the illiterate purchaser only 
and mainly with that class of purchaser as he is to be found 
up-country. The buyer who knows English would not be taken in 
fora moment. Glancing even hurriedly at Exhibits REE and KKK 
(which I have selected for purpose of comparison) he would at 
once be struck by the words T. A. Taylor stamped at the top of 
Exhibit EEE and T. Nooroodeen Saib and Co., which occupies a 
similar position in Exhibit KKK and could not possibly be mistaken 
as to which goods purported to be those of the plaintiff and which 
those of the defendant. Suppose, however, that these two facings 
are examined by the illiterate up-country purchaser, what will be 
the impression that they will make in their several component parta 
on his mind? the purchaser [ am thinking of will be the petty 
dealer who keeps a small shop in a bazaar in some Mofuasil Town 
or village or it may be aryot. Now, it would, in my ‘opinion, bea 
grave mistake to suppose that a person such as I have indicated is, 
asa rule, dull, stupid or unintelligent. He is, in my opinion, 
nothing of the sort. He brings a decidedly intelligent mind to 
bear on matters that he knows anything about. His range of ideas 
is, however, very limited and everything outside the range of what 
he is accustomed to convey no idea whatever, or, at the most, the 
vaguest possible idea to his mind. Let us suppose him contempla- 
ting intently, quietly and at his leisure Exhibits HEE and KKK 
and try and form an estimate of the ideas that the several portions 
of these facings will convey to his mind. Commencing at the top 
we have first T. A. Taylor and Co., and T. Nooroodeen Saib and Oo. 
As our would-be purchasers know no English these letters convey 
no idea whatever to him but it probably does strike him that they 
look to be much the same on one facing as on the other. The two 
coats of arms also convey no iden, he has seldom seen such things 
and can’t imagine what they mean; that there are two lions in one 
and a lion and a unicorn in the other he does not remark but it 
perhaps does seem to him that the figures on one facing are very 
similar to those on the other. As, he cannot read the initials T. A. 
T. and the word attar buds (in Tamil and Telugu) are to him void 
of meaning. I for a moment pass over the scimitars and the scent 
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bottles and pass on to the remainder of the facings. In Exhibit Rectoogoss 
EEE we find 





v. 
10 lbs. Charlos 
Sowden. 
-I4 
Noli Moore J, 


A figure with two circies one inside the other- 


38/38} yards. 
B 
No. 886. 
While in Exhibit KKK are set out 
11 lbs, 


No. 12. 


A figure with two circles one inside the other. 
88/384 yards. 
No. 506. 


XN. 





Now, all these marks, letters, numbers and figures convey no 
definite idea to our somewhat perplexed purchaser. He does not 
know what lbs. or yards mean and he cannot read the names of 
Taylor and Co., or of Nooroodeen Sahib and Co., running round 
inside the circular figures, Looking, however, at this portion of the 
facing Exhibit EEE and comparing it with Exhibit KKK I have 
no hesitation in arriving at the conclucivas that they will appear 
to the purchaser whom we are considering as virtually identical. 
The size of the figure &c. is almost the same in the two facings, 
their order has only one slight difference, the position of B with 
reference to the number as compared with that of M, while in 
general appearance it must be admitted that the one is an accurate 
imitation of the other. I now come back to the scimitars and the 
scent bottles. It is admitted that since 1876 the plaintiff has had 
as a portion of his facing on grey shirtings a number of scimitars 
placed horizontally. The defendant began to use scent bottles 
similarly placed in his facing in 1896. He was examined and cross- 
examined at great length when this case was under trial before 
the Chief Justice but failed to give any explanation as to why he 
had decided to insert scent bottles lying horizontally in his 
facings He first declared that when he selected scent bottles 
he thought that they were objects with which up-country buyers 
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were familiar but immediately afterwards admitted that he had 
never seen scent bottles like those on his facing in any house or 
village As to this portion of the case there can be no doubt 
whatever. Scent bottles such as those on the defendant’s facings 
are absolutely unknown to natives of this country and can convey 
no idea to their minds. They are as foreign to their eyes as 
representations of pianos would be. When a witness says 
that illiterate purchasers come into shops and ask for the defend- 
ant’s goods as scent bottles or attar budis we may safely set aside 
his evidence as worthless, Why then did the defendant select as 
the figure to be used in the central portion of his facing something 
that would convey no idea to the minds of intending purchasers 
and, as it would romain to them a nameless figure, could 
merely confer on this description of shirting an appellation that 
would be freely used and widely known in the bazaar. As the 
defendant has not answered this question I must do my best to 
answer it for him. The correspondence between the defendant and 
his exporters Messrs G. P. Gunnis and Co., Manchester, that has 
been put in evidence shows with what care the defendant imitated 
various portions of the plaintiffs’ facing. The decision, however, 
T. A. Taylor v. Virasams Ghetti! which was of course well known 
to the trade showed the defendant the danger of adopting scimitars 
or anything the least like them. On the other hand if the central 
position of the facing was to be occupied by anything that 
would at once “catch on” to use a slang expression and attract 
the eye of the intelligent but illiterate purchaser all hope of 
passing off his goods as Taylor’s would vanish. If halfa dozen 
elephants, tigers, oxen, Goddesses, &c., were inserted in the 
position occupied by the scimitars the defendant’s goods would be 
known at once in all the bazaars as Yanis, Pulies, Madue, &c., and 
all the trouble expended in making the lower portion of the facing 
virtually identical with Taylor’s facing would bein vain. It was 
considerations such as these that I have no doubt led to the 
choice of scent bottles as being articles that it was scarcely 
possible that any Court could hold resembled scimitars while as 
they by their appearance failed to produce any impression on the 
minds of illiterate buyers there was no danger of their becoming 
in the eyes of such buyers distinctive features. The result of the 
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analysis to which I have subjected exhibits EEE and KKK shows, Rees 
I think, that there is no object in either fucing that would produce v. 
on the mind of the class of persons whom I have treated of gaines 
throughout these remarks any clearly defined and distinctive Pecan 
impression but that the general impression conveyed to the eye of 

such a person looking at the two facings especially if he had not 

both before him at the same time would be that they were one and 

the same or, in other words, that the general resemblance would 

attract his attention while the points of dissimilarity would 
probably escape observation. Taking this view it follows that I 

. must hold that the defendant’s action in adopting the facing 

Exhibit KKK is likely to tend to cause an ordinary illiterate 
purchaser to think that he is buying the plaintiffs’ goods. Iac- 
cordingly agree with Mr Justice Benson in deciding that this 

appeal must be dismissed with costs on the higher scale. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White Chief Justice 
and Mr. Justice Davies. 


Vencata Rao and others ... Appellants* (Judgment-debtors 


ý Counter-Petitioners. 


Venkatachalam Chetty ... Respondent (Deoreeholder and 
Plaintiff). 

Limitation Act, 8. 12—Time requisite for obtaining copier. Vencata Hao 

Where the Lower Court was slosed for the recess but the appellant had prior Ve a 
to such closing some 80 days to apply for copies and failed for no reasonable cause chalan 
to do so and applied for copies after the appeal time was over but on the Ist day of Chetty. 
the re-opening of the Lower Court after the midsummer recess and the second appeal 
was filed on the first day of the re-opening of the High Court the time during which 
the Lower Court was closed could not be excluded under S. 13 of the Limitation Act, 
as time requisite for obtaining copies. 

Gopal v. Sadaram' and Pandharinath v. Shankar’ distinguished. 

Appeal against the appellate order of the District Court of 
Chingleput, dated the 28th January 1904, in O. M. A. No. 198 
of 1908, presented against the order of the District Munsif Court 
at Conjeeveram, dated 14th July 1903, in Execution Petitions 


* A, A. A. O. No, 68 of 1904, 30th Jamnary 1905. 
1, I. L. B, 25 B. 584, 2. I. L. R., 25 B. 586. 


I 
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Neato Rao No, 619 of 1902 (in O. 8. No. 813 of 1889 on the file of the District 


Venoata- 


chalam 


Chetty. 


Munsif's Court at Vellore), 


Paitabhirama Aiyar for appellant. 
T, Ethiraja Mudaliar for respondent. 
The Court delivered the following 


JUDGMENT :—In this case the date of the judgment of the 
District Court was January 28th, 1904, ‘he Court closed for the 


vacation on April 18th and re-opened on June 20th. The appellant `` 


made no application for a copy of the judgment between January 
28th and April 18th and has given no explanation why he failed 
to do so. 


On the day of re-opening of the Court (June 20th) he applied 
for a copy of the judgment, l.c obtained his copy on the 22nd and 
he filed his appeal to this Court on July 11th the first day after 
the re-opening of this Court. The question is whether in the 
computation of the 90 days his time for appeal to this Court the 
period during which the District Court was closed is to be excluded 
as time requisite for obtaining a copy of the judgment within the 
meaning of 8.12 of the Limitation Act. Having regard to the 
fact that the appellant had from January 28th to April 18th to apply 
for his copy, we do not think that he is entitled to exclude the 
period during which the Court was closed as time requisite for 
obtaining a copy of the judgment within the meaning of the 
Section. This time was not requisite inasmuch as the appellant 
had a period of some 80 days before the Court closed in which 
to apply for a copy. 

The two Bombay cases to which our attention has been called 
Tukaram Gopal v. Pandurang Sadaram) and Pandharinath v. 
Shankari are distinguishable on the ground that in both these 
cases the right of appeal was subsisting at the time the application 
for the copy was made. In the present case the appeal was out 
of time at the time the application for the copy was made. 


We are of opinion that this appeal is out of time. It is 
accordingly dismissed with costs. 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(FROM THE MADRAS HIGH COURT.) 
Present :—Lord Davey, Lord Robertson, Sir Arthur Wilson. 


Sri Veerabhadra Raju Bahadur Garu ... Appellant*, 
v. 
Chiranjivi Raja Garu a ... Respondent. 


Veerabhadra 
Raju 


v. 
Ohiranjivi 
Baju. 


Will— Conditional bequest—Humble request——Vesting of legacy. 

Where a testator makes a bequest to A for maintenance contiigent on A’s guit 
against the testator for division of estate terminating in the latter's favor and on A 
humbly applying for subsistence, held the bequest does not vest in A until the con- 

„ ditions are fulfilled 


An application by A asserting that the testator is under a duty to maintain him 
and askizg for twelve times ss much as is contained in the will ia not a humble 


request. 
An application by A’s ropresentative or gon is not a fulfilment of the condition. 


Sitarama Raju Garu, a former. Zemindar of Kurapam died 
in the year 1880. He left surviving him a widow named 
Subhadrayamma, a minor son Sanyasi Raja and two daughters 
Sitayyammi and Gangayamma. Sanyasi Raju, who succeeded to 
the Zemindary, died shortly after; and thereupon his mother Subha- 
drayamma succeeded to the Zemindari as his heiress. Sitayyammi 
had then an only son, the father of the present appellant, and he 
was said to have been adopted by Subhadrayamma. The latter 
died in 1841 and the appellant’s father was inthe enjoyment of 
the Zemindari. Subsequently, two sons were born to Sitay- 
yammi, Silavamsam Bhoja Raju, the respondent’s father, and 
Gajapathi Raju. The latter adopted a son of Bhoja Raju. In 
1890, the respondent’s father and his nephew brought a suit 
against the appellant’s father and the sppellant for partition of 
the Zemindari and pending the decision in this suit the appellant’s 
father died leaving a will of which the tenth clause is material 
and is recited in the judgment of their Lordships. The suit of 
1890 was dismissed by the District Court and respondent’s father 
presented a petition to the Collector as agent of the Court of 
Wards for maintenance (Exhibit C). Nothing seems to have been 
done under this petition. ‘The respondent’s father subsequently 
appealed to the High Court and the High Court confirmed the 
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ists District Court’s decree in December 1898. In 1896 the respondent’s 


v. 
Ohiranjivi 
Raju. 


father died leaving the respondent and another who died an infant 
unmarried. On 4th August 1897 the respondent made an appli- 
cation to the Collector, Exhibit D, applying for maintenance; and 
the Court of Wards passed a resolution sanctioning the grant of 
Rs. 500 per annum as an act of charity and on condition among 
others that the grant was liable to be revoked on the appellant 
coming of age. Butthis sanction was not availed of by the 
respondent who brought the suit which resulted in the appeal 
before their Lordships. The translations of Exhibits C and D 
are given in their Lordships’ judgment. 

W. C. Bonnerjee for appellant. 

K. Brown for respondent. 

Their Lordships’ judgment was delivered by 


Lord Robertson :—The appellant is Zemindar of the Kurupam 
estate, and the respondent is his first cousin. It had been finally 
settled by the High Court of. Madras, so long ago as 1892, that 
these two “ persons belonged to two distinct families, and that (apart 
from bequest) the respondent has no legal claim to maintenance 
from the appellant. ‘Lhe question raised in the present suit, when 
it came on appeal before the High Court of Madras, whose Judg- 
ment is now under review, is thus stated by them :—“ The res- 
pondent does not “in this appeal claim any relief on the footing 
that he isa member of the appellant’s family.” He claims only 
as legatee under the will of the late Zemindar. The contention of 
the respondent at their Lordships’ Bar was to the same effect. 


Now the bequest thus claimed was made under very singular 
circumstances and is expressed in very special terms. The testator 
wus the appellant’s futher, Suryanarayana Raju, and the will was 
made at a time when there was actually depending the suit already 
referred to as having been decided by the High Court of Madras in 
1892. In this litigation the respondent’s father, Bhoja Raju, 
brother of the testator and Narasimha Raju, his nephew (son of 
another brother), were seeking to oust the Zemindar from the sole 
and undivided possession of the Zemindari, and this action was in 
the sequel fought out through the Indian Courts. Now the clause 
of the will, which is dated 20th December 189v, is as follows :— 


“Sri Silavamsam Bhoja Raju, who is my natural born brother, and Narasimha 
Esju, the son of my another natural born brother the late Gajapathi Raju, have, 
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“ unnecessarily and without right, filed a suit with the advice and help of certain Veerabhadra 


“wicked persons; expecting share to them in my Kurupam Zemindari. On account 
“of the fact that I have joined the family of Vairicherla Varn and have been 
“taken in adoption and haye assumed their gotra and names, and also on account 
“of some other reasons, I have been unobatrustedly and continuously enjoying 
“the Kurapam Zemindari for along time, the same having been transferred to me 
“after the dispute was eo settled, that no one else have anything to do with it and 
“after the permanent enjoymont was confirmed by the Government. Under these 
“ circumstances, should this suit which ts brought by them under an illusion be dis- 
“ posed of against them, and should they after the final Oourt’s decision humbly apply 
“ for subsistence, they should be given either from my self-acquired lands or jirayati 
“ lands fetching cist at Rs. 5U0, five hundred rupees per head per year from that time 
“(even though I am not in any way concerned as regards the support and mainte- 
“nance of my brothers, but out of mercy and on account of the fact that they will 
“ become degraded and that they are my blood relations). Separate lands should be 
“ purchased for the amount, whioh is twenty times the said amount, and given. It 
“ig arranged that cash payments should continue to be paid until they ara available, 
“ and that those landed properties should be enjoyed as long as there are male hen. 
“ and then revert to the Zemin. If it should take place during the minority of my 
“son, the managers and then my son should give effeot to this,” 


On the face of this clause, this much is palpable, that the 
theory of the testator is (what the Courts ultimately held) that the 
legal pretensions of the brother and nephew were unjust, and that 
anything the testator would do for them was of mere grace. The 
testator accordingly purports to make his bequest contingent on 
two events, viz., first, the Court’s decision being in his favour and, 
second, the defeated litigants, humbly applying for subsistence. 
It cannot be said that the latter of these conditions was exacting 
or arrogant, or inappropriate to the situation. At the least, the 
words mean that the bequest is to go only to people who acknow- 
ledge that they have nothing to appeal to but the liberality of 
their successful adversary. Now the District Judge held that there 
was no’ proof that this condition had been complied with. 
The High Court, on appeal, reversed the decision and held that the 
condition had been complied with. Both Courts held the condi- 
tion to be a condition precedent ; but the High Court held that two 
documents, Exhibits C. and D. are “ humble requests” for the grant 
of maintenance, such as were contemplated by the testator. These 
documents are as follows :— 

Plaintiff's Ewhibit C. 


" From the plaintiff's father to the Collector of Vizagapatam District.— 
To W. A. ‘* Willock, Esquire, Colleotor of Vizayapatam District, 


Raju 


Ye 
Ohiranjivi 
Raju. 


Veerabhadra 
Raje 
v. 
Ohiranjivi 
Raju. 
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“ Sri Vairicharla Selavamsam Bhoja Raju Garu offers salams. 


“The late Jemindar of Kurupam is my natural born brother. It was his duty to 
“maintain us. Bat I brought suit No. 1 of 1889 for partition of the Taluk by virtue 
“of my right as daughters’ son, but that suit was, after enquiry, dismissed, We do 
“not intend preferring an appeal again. The minor Zemindar being our junior sister- 
“in-law’s gon, we considered it safer to be friendly to him than being inimical; so I 
“decided on continuing on friendly terms with my junior sister-in-law and with the 
“minor Zemindar, and I have been on friendly terms with them. Onrs is a large 
“family. Itis difficalt to maintain our family with a small endowment. It wae written 
“in the will that we should be paid at the rate of Rs. 500 per annum, simply becanso 
“of my having instituted the suit, but his free will was not that only so muoh should 
“be paid. If we are granted Rs. 500 per month, it will be sufficient for the mainte- 
“nance of the family. Otherwise, we will be obliged to undergo much hardship. 1 
“therefore pray that you will be pleased, to sanction to that effect. Our late elder 
“ brother used from tho beginning to celebrate the Upanayanama, marriage, ceremony 
“ of initiations into letters, and other ceremonies that had to be performed in our 
“family only from the fonds of the estate itself, I therefore pray that you will 
‘accord your sanction for the expense being met with from the estate funds acoord- f 
“ing to mamool whenever the respective festivals happen to be celebrated.” 


(Initialled in Monogram.) 
16th October 1902. 


Platntif’s Exhibit D. 


From the first plaintif to the Collector and Agent of the Court of Wards, 
Vizagapatam District, Vizagapatam. 


To W. O. Horne, Esquire, Collector of Vizagapatam District and Agent of the 
Court of Warda. A i 


Arzi submitted by Sri Raja Silavamsam Vyricharla Chirsujeovi Raja Bahadur 
Garu. 


“ According to the will executed by my senior paternal uncle, the late Zamindar 
“of Kurnpam, a Thanjee (allowance) at the rate of Re. 500 per year has to be paid 
“to our family from the Kurupam Estate. But it is insufficient for us. Regard 
“ being had to the public proceedings of the year 1878 conducted between tho late 
“ Zamindar of Kurupam and my father, Sri Baja Bhoja Raju Bahadur Garu, it would 
“ be suitable to our dignity if Re. 500 per month is paid to us, our family being a 
“ large one. We are largely in debt, The said allowance hag not been paid te us 
“ from the beginning. Our father Silavamsam Vyricharla Bhoja Raju Bahadur Gara 
“ died last year. Rince then, the maintonance of our family has been a very diffloult 
“matter. There is no property whatever. We, therefore, pray that, considering our 
“ position, the allowance that was to be paid us from the beginning may be order- 
“ed to be paid. We all depend only on this allowance itself and we have no 
“ other means to depend on. Recently we were removed from the fort. So, sanction 
“ should be accorded in accordance with the application in respect of a house. The 
“ famine at present is very severe. I therefore request you will be pleased to order 
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“payment of the full allowance considering the dignity of our family. All this res- Veerabhadra 


t‘ ponsibility rests only with the Agent. Please to issue early orders. a 
“Please to consider, Chiranjivi 
Raju. 


“ 14—8—1897. 
“ (Bigned) Sri Raja Chiranjeevi Raja Bahadur,” 


Of these two documents O is written by the respondents 
father. It will be observed, on the face of it, that it is addressed 
to the Collector of the District, who was in administration of the 
estate. What humility there is, therefore, is primarily addressed 
to this official, and not to the offended brother, who was now dead. 
But when the substance of this document is examined, it is seen 
that there is no renunciation, but, on the contrary, a re-assertion 
of the Zemindar’s duty to maintain the applicant; and the absten- 
tion from further appealing in the litigation is frankly ascribed to 
prudential reasons. Finally, the application is not for what was 
given in the will, but for twelve times as much. Their Lordships 
are entirely unable to find in this document either the language of 
humility, or, what is more important, the substance of a humble 
request for subsistence. 


Exhibit D, apart from all other objections, is not a request 
(humble or otherwise) by either of the persons named in the 
will, but by ason of Bhoja Raju. Itis, moreover, in substance 
a protest against the inadequacy of the bequest, and a demand for 
something “ suitable to our dignity.” 


It appears to their Lordships that, neither in substance nor 
in spirit can either of these letters be taken as evidence of a humble 
request for subsistence in the sense of the will. Nor canit be for- 
gotten that the suit which initiates the present proceedings does 
not even aver that any humble petition was ever made, and that 
its primary claim was for an allowance, as of right, “suitable to 
their rank and income of the Zemindari.” 


The issues settled for the trial of the cause embrace many ques- 
tions which were, in the view of District Judge, as expressed in his 
judgment of 20th December 1900, superseded by his decision on 
the matter of the humble request. The judgment of the High 
Court on 10th February 1908, turned on the same question. Their 
Lordships prefer the decision of the District Judge. 
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aaa . Bofore their Lordships, the appellant raised a question as to 
it the validity of the bequest, assuming the condition precedent to 
canis have been complied with, his argument being founded on the Tagore 
case. In the view which their Lordships take of the condition pre- 
cedent, that question does not arise, and it does not seem to have 

been argued in either Court in India. 


Their Lordships will humbly advise His Majesty thatthe appeal 
ought to be allowed, the judgment of the High Court reversed 
with costs, and the Judgment of the District Judge restored. “The 
respondent will pay the costs of the appeal. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
(FULL BENOH). 
Present :—Sir Charles Arnold White, Kr., Chief Justice, 
Mr. Justice Subrahmania Aiyar, and Mr. Justice Davies. 


Swaminatha Aiyar and another ... Appellants* 
(1st and 2nd Counter- 
v. Petttioners). 
Vaithianatha Sasitrial es ... Respondent 
(Petitioner). 


Swaminathe Cim? Procedure Code, 88. 284, 244—Court which passed the decree, powers of—Nae- 
edad cuting Court—Application to execute against legal representative. 
ae Where after a decree has been transferred the judgment-dehtor dies, an appli- 
riae cation against his legal representatives must be made under 8. 284, C. P. O., to the 
Court which passed the decree and not to the Court to whioh the decree is transfer- 
red for execution, i 
Per Arnold White, C. J.: — 
8 284, O. P. O., contemplates the making of an order in general terms vis., let the 
decree be executed against the personal representative. - 
The canon of construction is that a statute ought to be so construed that, if it can 
be prevented no clause, section or word shall be superfluons, void or insignificant. 


Regina v. Bishop of Ozford referred to. 

8. 244, O. P. C., ought not to be so construed as to out down the powers given to 
the Court which has passed the decree under 8. 234, C. P. C. 

Per Davies, J. :— ` 


The first para of 8. 284, O. P.O., is in direct conflict with 8,244, Ol, to) read with 
the last para of the same section (S. 244). 


, 





* A, A. O. No. 149 of 1904, 16th March 1905, 
L 4Q.B,D. 245. 
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Appeal from the order of the Subordinate Judzge’s Court Swaminatha 
of Kumbakonam in E. P, R. No. 88 of 1904 (0. S. No. 74 of ^Y 


1899, on the file of the Subordinate Judge’s Court of Tanjore). Vaithiannthg 


This appeal first came on for hearing before (The Chief 
Justice and Mr. Justice Subrahmania Aiyar) when their Lordships 
made the following 


ORDER OF REFERENCE TO A FULL BENCH*.—One 
Srinivasa Aiyar, plaintiff in O. 8. No. 74 of 1899, on the file of the 
Subordinate Court of Tanjore, got a decree in execution of which 
some of the lands of Vaidyanatha Sastri, the 14th defendant in 
the euit, were attached and sold. Srinivasa Aiyar having himself 
become the purchaser was put in possession of the lands purchased 
by him. The sale was subsequently set aside and possession of 
the Jands was transferred to Vaidyanatha Sastri who thereupon 
applied for recovery from Srinivasa Aiyar of the value of the 1 
crops received by him during the period he was in possession prior 
to the sale being set aside. The amount of profits so due was 
ascertained by an order of the Court, dated the 16th January 1904, 
and after that order the case was transferred to the Subordinate 
Court of Kumbakonam for execution of the order as against Srini- 
vasa Aiyar who resided within the limits of that jurisdiction: 
Subsequent to such transfer but before any application for exe- 
cution was presented to that Court by Vaidyanatha Sastri, Srini- 
vasa Aiyar died. Thereupon Vaidyanatha Sastri applied on the 
28th March 1904 for the recovery of the mesne profits awarded, 
from the estate of the deceased in the hands of his legal represen- 
tatives, the present appellants. On the issue of notice to them 
they contended that the application to proceed against them should 
have been presented tu the Tanjore Subordinate Court, The 
Subordinate Judge held that the contention was unsustainable. 


The point is by no means free from difficulty having regard to 
the language of the several sections of the Code of Civil Proce- 
dure bearing onit. Section 284 read by itself seems to warrant 
the view that the application to proceed against the legal repre- 
sentatives in the first instance should be made to the Court which 
passed the decree. Section 248, however, provides for the issue of 
notice to the legal representative by the executing Court which 








* 2nd February 1905. 
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Swaminatha may not necessarily be the Court which passed the decree. In 
ave Hirachand Harjivandas and another v. Kasturchand Kasidas* 
ee naa these two sections were read together as laying down that the 
application itself should be made to the Court which passed the 

decree though when that has been done the notice may issue from 

the Court which executes the decree. In Seth Shapurjt Nuna 

Bhai v. Shankar Dat Dube,” Aikman, J. held that itis for the 

Court which passed the decree to decide whether the person 
against whom execution is sought is or is not the legal repre- 
sentative, but it is for the Court executing the decree to decide 

to what extent such person is liable as such representative. In 

his judgment, however, no reference is made to the concluding 
paragraph of 8. 244 of the Code which does not seem to be alto- 

gether reconcileable with the first of the propositions, referred 

to above, laid down by the learned Judge. In Sham Lal Pal 

and others v. Modhu Sudan Sircar and others? it was held that 

such an application as the one in question here could be made 

to the executing Court. But in Amar Chundra Banerjee v. Guru 
Prosunno Mukerjee,* Stevens, J. reserved his opinion as to the 
construction of S. 284 and apparently did not wish ‘to be under- 

stood as, assenting to the view adopted in regard to that 

section in Shan Lal Pal v. Modhu Sudan Sitrkar3. In Venkappiah 

v. Jagannatha Rao,’ Bhashyam Aiyangar, J. seems to have 
considered the point sufficiently doubtful to render it necessary for 

him to refrain from expressing concurrence with the decision in 

Sham Lal Pal v. Modhu Sudan Stacar® taken with the judgment 

of Banerjee, J. in Amar Chandra Banerjee v. Guru Prosunno 


Mukerjee*. 
In this state of the authorities we refer to the opinion of 
the Full Bench, the following question :— 


Whether the application of Vaidyanatha Sastri of the 28th 
March 1904 was properly presented to and entertainable by the 
Subordinate Judge of Kumbakonam. 


T. V. Seshagiri Atyar for appellant referred to S, 232. An appli- 
cation under S. 232, C. P. C., cannot be made tot he Court to which 
the decree was transferred for execution. [Subrahmanya Atyar, J. 








1, ILL. BR. 18 B. 224, 8. I. L. R., 82 0. 558. 
2. L L, B 17 A. 48L 4. L L. B., 27 C, 488. 
5. 13M. L, Jn 24, 


PART IL] THE MADRAS LAW JOURNAL REPORTS. 119 


The judgment-debtor died before the application for warrant of Swaminatha 
attachment]. Yes. Sham Lal Pal v. Madhu Sudan Sircar) is a 
against me. Amarchandras Banerjee v. Prosunno Mukerjee? has ee 
overruled Sham Lal Pal v. Madhu Sudan Sircar. But Venka- 
tappiah v. Jaganunadha Rao’ does not support the other side. In 
Venkatappiah v. Jagannadha Bao? the judgment-debtor died 

after attachment and the legal representatives came on the record. 

of their motion and the case proceeded on the ground of estoppel. 

I go the full length of saying, that in any case, whether the í 
application is pending or not, only the Court which passed the 
‘decree can entertain an application for execution against the legal 
representative. In S. 24! the word is representative. [8ubreh- 

manya Aiyar,J. That is a wider expression] [ Davies, J. The word 

still includes the legal representative]. The proper procedure is 

that prescribed by S. 239. There the words are “shall stay.” 
[Subrahmanya Atyar, J. The Bombay view is that the application 

should be presented to the Court which passed the decree, though 

the decision may be to any other Court]. Yes Harichand Harji- 

vanuas V. Kasturchand Kasidas*. A decree may be executed simule 
taneously. [Davics, J. How can it possibly be]. [Subrahmanya 

Aiyar, J. It has been decided by the Privy Council, I believe, to 

that effect]. The reason of the rule is given in Sheo Narayan Sing 
Harbans Lal i.e., the original decree remains in the court which 

passed it and only @ copy is sent to the executing court. A decree 

may be executed simultaneously in more than one District. Saroda 
Prosaud Mullick v. Luchmeeput Sing Doogur®; Krishto Kishore 

Dutt v. Rooplall Dass’. : 

K. S. Ramaswami Sastri for respondent. Both the courts 

have the same power. See S. 228.8. 234 does not cut down the powers 

of an executing Court which are the same as those of the Court 

which passed the decree. S. 232, merely confers on a Vourt the 

power of ordering execution against the legal representative. It 
contemplates a normal case, as where the Court which passed the 

decree itself executes, By reason of S. 228, the power is given to 

the exccuting Court [C. J. There is an antithesis suggested by the 

words “ the Court which passed the decree ”]. There is not neces- 

sarily any antithesis. [Subrahmanya Aiyar, J. The Court which 

ee oe a a ee 





1, LL B., 23 0. 558. 4. L L. R., 18 B. 284, 
2. LL. R., 27 0. 488. 5. 5B. L. Bat 499, 
3. 12 M, L. J. R. 24. 6. 14M. I. A. 529, 


x 7. T. L, B., 8 0, 687, 
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Swaminathan passed the decree can recall the papers from the executing Court. 


Aiyaor 
v. 


Vaithianatha 


Bastrial, 


Can you say the executing Court has the same power. We 
should place a reasonable construction]. [7. V, 8. In the 
Code of 1859, in the corresponding section, S. 210, the words 
were “the Court.” It was in the Code of 1877 that the words were 
altered into “the Court which passed the decree.’ This was due 
to Mr. Justice Markby’s judgment in Sheo Narain Sing v. Harbans 


* Lal where he held that the Court in S. 208 of the Act of 1859 


corresponding to S. 282 of the present Code was “‘ the court which 
passed the decree]. Even if under S. 282, an application has to be 
made to the court which passed the decree, the same need not be 
held good with reference to S. 234, inasmuch as the words “ if the 
court thinks fit” in S. 232, gives a wide discretion to the court and 
consequently the court which passed the docree would be the most 
appropriate court for exercising it. There are no such words in 
S. 284. Wherever a discretion is vested in the court which passed 
the decree, the decisions are that the application should be made 
only to the court which passed the decree. The decisions on 
S. 282, Amarchandra Banerjee v. Prasunno Mukerjee? and 
Parvata v. Digambar? do not refer to Ss, 228 and 228. They were 
wrongly decided. Reading Ss. 248, 249, together, the sections 
contemplate an application to the court to which a decree is trans- 
mitted for execution, notice to be issued by it, and an order for 
execution to be made thereon. Again the Inst clause of 8. 244, 
which is later than 8, 284, says that the court executing a decree 
can decide who is the legal representative; and clause (c) says that 
only the court executing a decree can decide any other questions 
arising between the parties to the suit in which the decree was 
passed, or their representatives and relating to the execution, dis- 
charge, or satisfaction of the decree. 


Again while in S. 230, the Code says that there execution is 
sought against the judgment-debtor, the decree-holder shall apply 
to the coart which passed the decree, or if the decree has been 
sent to another court, then to such court, in S. 234, it says that 


“he may apply to the court which passed the decree. So it does 


not exclude the power of the court to which the decree is transmitted 
for execution. There is no antithesis between the words ‘the 





1. 5B. L. R. 497. 2 I.L. R., 87 0. 488, 3. I, L. B. 15 B. 307, 
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court which passed the decree’ in the first para. of S. 282, and the Swaminatha 
words ‘the court executing the decree’ in the second para. The R F 
section merely confers the power to execute the decree against the vee 
legal representative and contemplates the normal case where an 
application is made to the court which passed the decree, As that 

court, after it is set in motion by an application for execution, 

becomes the executing court it is referred to as ‘the court 

executing the decree’ in the second para. Seth Shapurjt Nana 

Bhat v. Shankar Dat Dube? merely decides that the court which 

passed the decree will have the power of determining whether a 

person is the Jegal representative or not, and does not decide that 

only that court has got the power. The decision in Harichand 
Harjivandas v. Kasturchand? that an application lies to the court 

which passed the decree, while notice should be issued by the court 

to which the decree has been sent for execution is erroneous. This oa 
will reduce the court which passed the decree to a mere transmit- 
ting medium, a mere post office. Also, the application being one 
to execute, the only order that could be passed on it is, “execute ”’, 
and not an order to transmit it to another court, Also the decision 
does not consider Ss. 228, 224, 248, 249. Sham Dal Pal v. Modhu 
Sudan Sircar* is clearly in favour of the view that the court to 
which the decree is sent for execution has got the power. Amar- 
chandra Banerjes v. Prosunno Mukerjee* merely distinguishes it, 
saying that 8. 232, is on a different footing. 


The decision in Venkatappiah v. Jagannadha Rao" is in my 
favour. It is held there that when after an application for 
attachment is transferred to another court, and the judgment- 
debtor dies, no application under S, 284, is required, and the 
court executing the decree can do all that is required to effectuate 
the order. Similarly where a decree is transferred, the court to 
which it is transferred can do all that is required to enforce the 
decree. Even if concurrent execution is directed to yo on in 
various courts, there will be no inconvenience. If the decree- 
holder puts in an application for execution against the legal 
representatives in all the various courts in which execution is 
directed to go on concurrently, one court will proceed with the 





L ULB, 17 A. 481. 3. I. L. B., 28 0. 658. 
2 LL, R, 18 B. 224. 4. L L. R., 27 0. 488 
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rsa inquiry, while the other courts will stop the enquiry. The principle 
v. of 8. 12, C. P. C., will apply. Also see William Watson, in the 
Vaithionelh® matter ofl, After all, the argument of convenience goes but a 
small way and the powers of the court to which a decree is sent for 


execution cannot be limited on that ground. 


The Fall Bench expressed the following 


OPINIONS :—The Chief Justice. The conclusion at which E 
have arrived in this case not, I confess, without doubt is that 
our answer to the question which has been referred to us should 
be in the negative. So far as Ss. 284 and 248 are concerned no 
difficulty arises. In S. 23+, 1 think, the legislature intended to 
draw a distinction between the Court which passed the decree, 
which is the Court referred to in the first paragraph of the section, 
and the Court executing the decree, which is the Court referred to 
in the second paragraph of the section, which, if the decree has 
not been transferred for execution, would be the Court which 
passed the decree, and which if the decree had been transferred for 
execution, would be the Court to which the decree had been trans- 
ferred. The first paragraph is the governing enactment which, in 
general terms, requires a decree-holder who desires to execute his 
decree against the representatives of a deceased judgment-debtor 
to apply to the Court whic! passed tho decree. The second para- 
graph empowers the Coury executing the decree, which may be the 
Court which passed the decree and may be another Court, to com- 
pol the representative to produce accounis for the purpose of 
ascertaining the extent of the liability. 


As regards S. 248 it is clear from the explanation to the 
section that when a decree has been transferred for execution, 
and the enforcement of the decree is applied for against the legal 
representative of a deceased party, the notice to the legal repre- 
sentative mast be issued by the Court to which the decree has been 
transferred for execution. There is no difficulty in reconciling 
Ss. 284 and 248. They can be construed together and due effect 
can be given to the provisions of each. It is impossible to give 
effect to the view taken by the Subordinate Judge without entirely 
ignoring the express provisions of S. 234. 





L I. L.R, 816. 761. 
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The real difficulty of construction arises in connection with Swaminatha 
S. 244, c). Now it is quite clear thal in enacting S. 244 (c) the Ran 
Legislature were distinguishing between questions which must be eee 
determined by the order of the Court executing the decree, and 
questions which might be determinod by separate suit. They were 
not distinguishing in cases where a decree had been transferred 
for execution between the powers to be exercised by the Court 
which passed the decree, and the powers to be exercised by the 
Court to which a decree has been transferred. Further, an order 


Chief Justice. 


under S. 234 is not an order on a question “arising between the 
parties to the suit in which the decree was passed, or their repre- 
sentives,”’ within the meuning of these words as used in 8, 244. 
All that the Court which passed the decree has to consider before 
making an order under S. 234 is whether A, B, is the personal 
respresentative, and whether the decree should be executed against 
him. All question arising between the judgment-creditor and the 
representative are decided by the executing Court after notice has 
been issued by the executing Court under 8. 248. 


As regards the last paragraph of S. 244 it only applies where 
a question arises as to who is a representative of a party for the 
purposes of that section. It ought not, in my opinion, to be 
construed as cutting down the powers given to the Court which 
passes a decree by the express words of S. 284. The word ink. 
244 is ‘representative’ not ‘legal representative’ as in 8. 234 and 
a much wider construction has been placed on the word ‘ representa- 
tive’ for the purposes of Ñ. 244 than could possibly be adopted with 
reference to the words “ legal representative” in S. 234. S. 228 is 
not inconsistent with the construction of Ss. 234 and 248 which I 
am prepared to adopt. An order under S. 284 is not made in the 
exercise of powers “in executing a decree” but as a preliminary 
step towards those powers being exercised by the Court to which 
the decree has beon transferred. 


I cannot accede to the contention that the first paragraph of 
S. 284 is useless and surperfluous since it merely provides for an 
application being made to the Court which passed the decree and 
makes no provision for any order being made thereon. I think 
S. 284 does contemplate the making of an order—an order in 


Swaminatha 
Aiysr 
v. 
Vaithianatha 
Sastrial. 


Chief Justice. 
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general terms—Let the decree be executed against A, B. the per- 
sonal representative. Where a decree has been transferred for 
execution the question of the extent of the liability of the personal 
representative is determined by an order under 8. 249 by the court 
to which the decree has been transfered after notice to show cause 
has been issued by that court under S. 248. On grounds of con- 
venience, it certainly seems desirable that the application should in 
all cases be made in the first instance to the court which passed 
the decree, Otherwise in cases of concurrent execution (See Saroda 
Prosaud Mullick v. Luchmeeput Sing Doogur? and Krishto Kishore 
Dutt v. Rooplall Doss? conflicting orders might be made by the 
different executing Courts. The executing Court, under the order 
of transfer, merely exercises a delegated jurisdiction, and it seems 
both reasonable and convenient, that the order allowing the pro- 
ceedings to go on should be made by the Court in which the decree 
was obtained whilst the working out of the order should be by the 
Court to which the authority to execute the decree has been dele- 
gated. Notwithstanding the order of transfer, under 8. 239 the 
Court which passed the decree retains the power to order a stay of 
the execution of the decree. It has been held by the Calcutta 
High Court that it retains the power to determine a question of 
limitation raised in the execution proceedings. See the case of 
Srikary Mundul v. Murari Chowdhry °}. 


I think the provisions of B. 234 can be given effect to without 
doing violence to the language of the other sections to which I have 
referred. The canon of construction, of course, is that a statute 
ought to be construed so that, if it can be prevented no clause, 
section or word shall be “superfluous, void or insignificant.” 
Regina v. Bishop of Ozford*. Where a decree which has been 
transferred for execution is assigned the application for execution 
must, under 8. 282, be made to the Court which passed the decree, 
On this point the authorities areuniform. The reasons given by 
Markby, J. in the case of Sheo Narayan Sing v. Harbane Lal 
for holding that, when adecree has been assigned, the appli- 
cation must be made to the Court which passed the decree, 
appear to me to be also applicable when the decree® has been 








1 14M. I. A.529 on p. 540. 3, IL. B18, 257. 
32. L L. B.,8 0. 687. 4. 4 Q. B. D., p. 245. 


5. 5B, D. Ba p. 497. 
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transferred and the judgment-creditor seeks to execute it against Swamiuatha 


the representative of a deceased judgment-debtor. aa 


V. 
. Vaithianatha 
I think the cases of Hirachand Harjivandas and another Sastrial 


v. Kasiurchand Kasida and Shapurji” Nana Bhai v. 
Shankar Dat Dube? were rightly decided and I am prepared to 
follow them. The case of Sham Lal Pal and others v. Modhu 
Sudan Sircar and others® is no doubt a decision the other 
way. It is to be observed, however, that in a later Calcutta case 
(Amar Chundra Bunerjee v. Guru Prasunno Mukerjee*) where it 
was held that, in the case of the assignment of a decree, the appli- 
cation must, under S. 282, be made to the Court which passed tle 
decree, whilst Banerjee, J. appears to have been of opinion th it 
the case of Sham Lal Pal and others v. Modhu Sudan Biri + 
and others? was rightly decided, Stevens, J. declined to exp) ss 
any opinion on the point. 


As I have stated I think our an.wer to the question ref srred 
should be in the negative. 


Subrahmania Aiyar, J—I concur in answering the question 
in the negative. 


Davies, J.—In my view there is a direct conflict between the 
provision in the first paragraph of S. 234 and that in clause (c) of 
8. 244 read with the last paragraph which was enacted later. I find 
myself quite unable to reconcile the two, But we must accept one 
or the other, and it really does not matter which, so long as the 
question which relates only to formal procedure is settled once for 
all in this Presidency. I therefore agree to the order proposed to 
be passed by my learned colleagues. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_FULL BENCH. 


Present :—Sir Charles Arnold White, Chief Justice, 


Mr. Justice Subrahmania Aiyar and Mr. Justice Davies. 


Vaidhinathasamy Iyer ... ... Appellant* (Petitioner). 
v. 
Somasundram Pillai sii ... Respondent (1st Counter- 
Petitioner). 


Vaidhinatha- Civil Procedure Code, Ss. 230, 258, 295 —Morigage decree — Payment of Court. 


suny Iyer 8. 258, C. P. C., applies to a decree directing the sale of mortgaged property 
Somasunda- and containing a direction for the recovery personally from the mortgagor and from 
ram Pillai. hig other property of what may remain undiseharged Ly the sale proceeds of the 


mortgaged property. 
Malltkarjuna Sastri v. Narasimha Row' ovorruled. 


8. 258, O. P. C., applies even to a decree which only contains a direction for 
salo of mortgaged property. 
Hart v. Tara Prasanna Muherjis approved. 


“ A deoree for money” and “a decree for payment of money” as used in 8s, 230 
and 296, O. P. C., include a mortgage decree directing the sale of mortgaged property. 


Kommacht v. Pakker and ©. M. A. No. 4 of 1904 referred to and approved. 


S 


A receipt by a mortgagee in possession of the usufruct, though “a payment” 
i within the meaning of S. 22 of the Indian Limitation Act, cannot come within the 
-~ words “ money payable under a decree” as ured in 8. 258, O P.C. 


Appeal from the order of the District Court of Tanjore, in 
A. A. O. No. 1175 of 1903 presented against the order of the Court 
of the District Munsif of Kumbakonum in E. P. No. 899 of 1903 in 
0. 5. No. 50 of 1898. 


This appeal first came on for hearing before their Lordships 
(The Chief Justice and Mr. Justice Subrahmama Aiyar) when they 
made the following 


ORDER OF REFERENCE TO A FULL BENCH.—In O. S, 
No. 50 of 1898 on the file of the District Munsif of Kumbakonam, 
one Sreenivas2 Aiyar obtained, on the 16th January 1899, a decree 
against the respondent, upon a mortgage. The decree directed a 








* O.M. B.A. 27 of 1904. 18th March 1905. 
1, L L. R., 234 M. 412. 2 IL L. B., 110. 718, 
8. I.L. R., 20 M. 107, 
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sale of the mortgaged property in default of payment of the money Vaidhinatha- 
due within 8 months from that date, und further entitled the samy Tyer 
decree-holder to proceed for what might not be realized by the sale Prong an 
of the mortgaged property against the respondent personally as 
well as against his property other than that mortgaged. The 
appellant, on account of a decree dybt due to himself by the suid 
Sreenivasa Aiyar, attached the latter's right under the decree 
in O. S. No. 50 of 1898 and onthe lOth August 1908, applied 
under §, 278 of the Civil Procedure Code, for execution 
thereof. The respondent contended that the decree had been 
satisfied by an adjustment between himself and Sreenivasa Aiyar, 
the adjustment being said to have taken place on the 1l-th May 
1900. The District Munsif held that the respondent was disentitled 
to rely upon the alleged adjustment, the same not having been 
certified as required by S. 238 of the Civil Procedure Code, , 
but the District Judge took the contrary view. f 


The point for determination is how far the provisions of that 
section apply to a decree such as that required to be executed in 
the present case~- that is to say, one under which money has to be 
r.alized by the sale of the property mortgaged and execution has 
to issue as in the case of a mere money decree in respect of what 
is not so reahzed. ‘The correct view would seem to be that, so far 
as the proceedings in relation to the realization of the debt from 
the mortgaged property go, tho section referred to is inapplicable, 
as the decree to that extent is not a command to the defendant to 
pay any money but a decree which, in the contingency of his not 
choosing to pay, allows process to issue against specific immoveable 
propeity ; while the case would be different as to the proceedings 
for the execution of the decree after the remedy against the mort- 
gaged property has been exhausted, since what remains to be 
executed would be purely a direction to pay money and nothing 
more. The case of Mallikarjuna Sastrs v. Narasimha liao’ is not 
inconsistent with the above view inasmuch as there the enquiry 
into the adjustment had reference tothe determination of the . 
question whether the property should bedeclared free of the 
eucumbrance recognised and enforced by the decree-~in other 








L LL RB. 24 ML 412, 
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words, to the decree as it directly bore on the mortgaged land. The 
decision in Ü. M. 3. A. No. 96 of 1908, when considered with 
reference to the facts thereof, will be found not to be in confi ct 
with the above case, for in it the remedy as against the mortgaged 
property had been exhausted and the sum of Rs. 800 dealt with 
by the adjustment there pleaded was the portion of the debt 
remaining due after the sale of such property. But the decision in 
C. M. A. No. 4 of 1904 is not reconcileable with that in Mallikar- 
juna Sastri v. Narasimha Ral, For, though the ruling in the one 
was with reference to 8. 258 and that in the other to S. 230 of the 
Civil Procedure Code, yet, the decision in the latter was that the 
application for the sale of the mortgaged land was barred, as it 
was made more than 12 years from, it is to be taken, the date on 
which the money was payable—in short, that a decree on a mort- 
gage, even in so far as it is a mere mortgage decree only, is a money 
decree. If this be correct, a mortgage deciee, even when the 
remedy otherwise does not exist or has become barred by limita- 
tion, would be a money decree within the meaning of S 230, 
and therefore of Ss. 258 and 2 5 also of the Civil Procedure 
Code ; and this would seem toinvolvean undue stretching of the 
words of those sections and to countenance a view which none of 
the previous decisions really go to support. 


We, therefore, refer for the opinion of the Full Bench the 
question :— 

Whether 8. 253 of the Civil Procedure Code has any 
application to a case such as the present, so long as the remedy 
against the mortgaged property remains nnexhausted. 


T. R. Ramachandra Atyar (T. R. Krishnaswamt Atyar with 
him) for appellant referred to Ss. 230, 258 and 295. In S. 280, 
the words are “decree for payment of money.” In S. 258, the 
words are “ money payable under a decree ” and in S. 295 the words 
are “decree for money.” In Kommacht Kuther v. Pakker and 
others’, the terms of the decree were similar where they held that 
S. 295, was applicable to mortgage decrees. In ©. M. A. No. 4 
of 1904, a case under S. 230, C. P. ©, it was held that a decree 
for sale of the mortgaged pr perties is a decree for money. There 


1. LLB, 24M. 412. l 0 2 LL.B, 20M, 107. 


va 
{ 
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the decree was similar to the one in this case. Kammacht Kather v. Vaidhinatha- 
Pakker', is referred toin Kartick Nath Pandey v. Juggernath Ram ad 
Marwari? which follows Fazil Howladar v. Krishna Bundhoo Posea] 
Roy?, and tho latter case is dissented from in C. M. A. No. 4 

- of 1904. In 25 C. no decreefor money was passed. [Subrahmanya 
Atyur, J. Read 8.522 There, a distinction is drawn by the iegis- 
lature itself]. “The decree for money” by itself does not warrant æ 
distinction, In S 322—A., the words “decree for money capable of 
execution by sale” imply that a mortgage decree is included therein. 
Again in 8, 322—B, the relative priorities of decrees are referred 
to, which indicates thatitisa mortgage decree that is referred to. 
[Subrahmanya diyar, J. will S. 258— A. apply to a mortgagee in 
possession] S. 258—A., has been held to be applicable to such cases: 
Venkatagirs Aiyar v. Sadagop:charsar'. The decree is adeus. Io 
money either realizable by sale or by arrest. Money is payable 
under the decree because there is a direction to pay within three 
months. 


T. R. Venkatrama Sastri for P. 8 Sivaswamt Aiyar :— 


“Payable” may mean “permitted to be paid” or “ directed to 
be paid” In casea decree for sale is said to be a decree for money, 
a decree for foreclosure is also a decree for money. [Subrahmanya 
Asyar, J. Wherever the further execution of a decree can be stopped 
by p»ryment of money, we shall have to hold that the decree is one 
for money]. Under S. 280,the decisions are Kartick Nath Pandey v. 
Jaggernath Ram Marwari? a case of a combined decree. In Chandi 
Charr v. Anbika Charan’ the decree was not clear. Their Lord- 
ships held that 12 years should be calculated from the date in 
which the decree became executable as a money decree. In Jadu 
Nath Prasad v. Jagmohan Das,’ they hold that the whole decree, 
a combined decree, is not a decree for money. Ram Charan 
Bhagat v. Sheoharat Rat®; Pahalwan Singh v. Narain Das? 
Under S. 295—the cases are Hart v. Tara Prasanna Mukerjt'°. 
The Delhi and London Bank v. The Uncovenanted Service Bank 
Bareilly; Kommacht Kather v. Pakker and others™?, 








1. I. L.R., 20 M. 107. 7. I. L. R., 25 A. 54l. 
2. Ib. 27 0. 285. 8. Ib. 18 A. 418. 

3. Ib. 25 0. 580. 9. Ib. 22 A. 401, 

4, 14 M. L. J. 359. 1ọ. Ib. 11 C, 718, 

5. I. L. EB., 27 0. 286. 1l. Ib, 10 A. 35. 

6. Ib. 81 0,792. 12, Ib, 20 N. 107, 
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Under S. 210; Bachchu v. Madad Alt’; Gulab Dat v. Jiwan 
Bam? ; Mahadajit Karandtkar v. Hari D Chikns* ; Shankarapa 
Dargo Patel v. Danapa Viraniapat, See also Form No. 120 
applicable to a mortgage decree 


Then the point to be considered is whether 8. 258, is not 
inconsistent with the provisions of the Transfer of Property Act. Ss. 
88 and 89, are so clear in themselves and therefore S. 258, cannot 
be invoked in 1espect of mortgage decrees, as it has tho effect of 
modifying Ss. 88 and 89 of the Tr.nsfer of Property Act. [Subrah- 
manya Atyar, J. you aie arguing that the C:iminal Procedure 
Code, and the Transfer of Property Act cannot be read together]. 


The Court expressed the following 


OPINION.—The decree in the case under reference contains 
an order for the sale of the mortgaged property and also an order 
for the recovery personally from the judgment debtor and from 
his other property of what may remain undischarged by the 
sale proceeds of the mortgaged property. In Mallikarjuna 
Basiri v. Narasimha Rou® it was held by a Division 
Bench of this Court that S. 258 of the Civil Procedure Code 
was inapplicable to sucha case. In a case, however, where a similar 
question was raised in regard to S, 295, ©. P. C., Collins, C. J. 
and Benson, J. had held that a person who had obtained a decreefor 
the sale of mortgaged property and who had not proceeded against 
such property was entitled to claim rateablo distribution under 
that section as if he wasthe holder of a decree for money, Kom- 
macht Kather v. Pakker and others§ Following this decision 
Boddam and Sankaran Nair, J.J. in ©. M. A. No. 4 of 19047 
held that S. 230, C. P. C., was applicable to a decree con- 
taining an order for the sale of the mortgaged property. Tho 
words in S. £95 of the Code of Civil Procedure and in S. 
230 so far as the point under discussion is concerned are “ decree 
for money” and “decree for payment of money” respectively. 
There can be no doubt that in some parts ot the Code as for instance 
in Ss, 220 and 222 the Innguage iunplies that the framers of the 





1, LL B., 2 A, 649. 4. L.R. 5 B. 004, 
2, Ib. 3A. 120, 5. LL.B, 24M. 412, 
i 6. I L. B., 20 M. p. 107. 


3. Ib. 7 B. 338. 
me i 7, -14 M. L. J., (Reo. Cas.) 31. 
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sections intended a distinction between decrees merely directing Vaignmathar 
payment of money and decrees ordering the sale of mortgaged a 
property. If this distinction is to be maintained with reference Plas 
to Ss. 280, 258 and 295 of the Code, perhaps the course suggested 

in the order of reference vsz., that until the remedy against the 
immoveable property is exhausted the decree should be treated as 

not æ money decree, would be the one which would enable the 
distinction to be kept up. But that course woald obviously detract 

from the intention of the legislature in cases where the decree 


contains an order for sale as well as an order for payment Ñ 
of money with reference to every one of the three sections ‘ 
mentioned. So far as section 230 is concerned the execution l 
may be prolonged beyond the 12 years prescribed. So faras S. \ 


258 is concerned payments or adjustments clearly within the pur- 
view of the section as respects the direction to pay the money would 
be rendered nugatory. And as regards S. 295, the inconvenience 
pointed out in Kommacht v. Pakker and others} will arise. 
Again the reason of the provision in S. 258 is that in cases where 
the decree is not for the delivery of specific property, that is to 
say, in cases where the satisfaction of the decree involves nothing 
more than payment of money, disputes connected with such 
payments or adjustments out of Court shonld be heard and deter- 
mined in execution within a very limited time; and the party failing 
to obtain: such determination should in execution be precluded 
from relying on them. This reason would seem to be as much 
applicable to ® payment or adjustment with reference to a decree 
in whch there is nothing more than an order for the sale of 
mortgaged property. The better view seems to be in the language 
of Tottenham and Agnew, J. J.in Hart v. Tara Prasanna Mukherji2 
that every decree by virtue of which money is payable is to that extent 
a decree for money and that S. 258 must be held applicable to cases 
in which the decree is as here and even to cases where there is no 
direction to pay personally at all but only an order for sale, for, in 
either case payment of money would be a complete satisfaction of 
the real purpose of the decree. 


It was, however, urged that such a construction would conflict 
with the sections of the Transfer of Property Act relating to the 


1. LL. Be, 20 M. 107. 2. LLB, 110. p 718 
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passing of decrees in mortgage suits. No doubt according to them 
an account must be taken of all payments to the mortgages by the 
mortgagor in ascertaining the amount for which sale should be 
ordered. If, however, S. 258 of the Code of Civil Procedure is to 
be treated as among the sections bearing upon the execution of 
mortgage decrees also that section as well as the sections of the 
Transfer of Property Act relating to the taking of account should 
be read together and the construction which will give effect to 
both— those in the Transfer of Property Actas well as those in the 
Code of Civil Procedure— should be adopted. The basis of the 
decision of the majority of the Full Bench in Malltkarjunadu Setti 
v. Lingamurtt Pantulu', &c. is that with a few exceptions the 
provisions of the Civil Procedure Code relating to execution of 
decrees are applicable to mortgage decrees contemplated by the 
Trarsfer of Property Act. There is nothing in the language of 
S. 258 of the Code of Civil Procedure and of the provisions of the 
Transfer of Property Act which involves any real conflict between 
the respective provisions. Only such payments as can be taken 
notice of by the executing Court in accordance with S. 258 of the 
Code of Civil Procedure will be treated us payments going into 
the account. Reference was next made to the case of a mortgagee 
in possession of the mortguged property and in receipt of the 
usufruct even after the mortgage decree was passed. No doubt 
under S. 22 of the Indian Limitation Act such receipts are treated 
as payments to the mortgagee. But this special provision for the 
purpose of limitation would not make the sums so received payments 
within the meaning of S. 258. Such receipts cannot grammatically 
be held to come within the words “money payable under the 
decree” in S. 258. They are receipts by the mortgagce from the 
property in his possession by virtue of the contract and are 
altogether outside the purview of the section which refers to trans- 
actions taking place out of Court between the decree-holder and 
the judgment-debtor after the decree, 


Overruling the decision in Mallikarjuna Sastré v. Narasimha 
Rao? we answer the question submitted in the affirmative. 


— ee 





1 L D. B., 25 Mp. 344, - 2. I L. R., 24 M. p. 412, 
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Appeals from the decree of the District Court of North 
Arcot in O, S. No, 81 of 1898, 


Sir V. Bhashyam Atyangar, V. Krishnaswami Atyar and 
S. Gopalasams Atyangar tor appellant. 


L. A. Govindaraghava Atyar and K. 8. Ramaswamy Sastri 
for P, R. Sundara Aityar for respondent, 


The Court delivered the following 

JUDGMENT: ~The temple of Sri Venkateswara in Tirumalai or 
Tirupati in the North Arcot Districtisa very ancient Hindu Temple 
to which worshippers resort from all parts of India, and is in receipt 
of an annual income of between 2 and 3 lakhs of rupees. Prior to 
the establishment of the British Government, the management of 
the institution was directly under the ruler of the country for the 
time being. After the advent of the British, the management passed 
into the hands ot the Hast India Company, and subsequent to the 
enactment of Regulation VII of 1817 of the Madras Code, it was 
carried on under the control of the Board of Revcnue through the 
Collector of the District. With reference to a despatch of the year 
1841 from the Court of Directors ordering the immediate withdrawal 
from all interference on the part of officers of Government with 
native templesand places of religious resort,the management of the 
temple wasin 1843 made over to Seva Doss, the head of a Mutt 
called Hathiramji Mutt situated in the town of Tirupati at the base 
of the hill on which the mportant shrinestands. In the ‘sanad’ by 
which this transfer of management, was effected, it was provided 
that Seva Doss’s successors in the Mutt should be his successors as 
Vicharanakarta or Manager of the temple. Seva Doss having 
died in 1864,Darma Doss succeeded him,and,on Darma Doss’s death 
in 1880), Bagavan Doss became manager and continued so till 1890, 
From 1890 to 184 Mahabir Doss was manager. And from 1895 to 
1900 Ramakisore Doss, the defendant in the two suits Nos. 31 of 
1898 and 10 of 1899 on the file of the North Arcot District Court, 
held the management; and on his death, pending the litigation, 
the present Mahant,as the head of the Mutt is styled, succeeded to 
the office of the manager, and was brought on record as the legal 
representative of Ramakisore. 


Now, when in 1843 the management was transferred to Seva 
Doss, it was, no doubt, expected that the management by the 


PART 111] THE MADFAS LAW JOURNAL -REPORTS 135 


Mahant would prove satisfactory, but the history of what took ese Doas 
place subsequent to Seva Doss’s death is, to put it shortly, a record ve 
of waste and embezzlement. pranga 


Persons interested in theinstitution we:e not slow to bring the 
misconduct of the munagers to the notico of the authorities. A 
suit was brought against Darma Doss, the second manager, charg- 
ing him with misconduct and mualveraation. The charges were 
est sblished und the District Comt gavea decree against him. On 
appe | the decree wus confirmed, and this Conrt taking a less lenient 
view than the District Judge, cimeto the conclusion that Darma 
Doss’s misconduct was traudulent and such as to justity his dismissal; 
but the dismissal way not ord red for the reiscn that it was ap- 
prehended that ! is successor might not prove a better managert, In 
spite of this. the third minager Bagavan Doss’s acts of mismanage- 
ment. which were many, were also made the subject of judicial 
proceedings. A charge of criminal misappropriation with re- 
ference to a quantity of gold coins belonging to the temple of the 
value of over 2 lakhs of rupees was instituted against him, and, 
after a prolonged trial, he was convicted by the Sessiuns Court of 
North Arcot aud sentenced to 18 months’ imprisonment. It was 
pending his incarceration under that sentence, that Mahabir with 
Bagavan Doss's permission, tuok charge of the management of the 
temple. The record shows that ullegations of malversation were 
made against him us well and proceedings taken, but owing to his 
death, they were not prosecuted further. 

The present suits Nos. 3] of 1898 and i0 of 1899 were 
bronght against the last holder of the office, Ramakisore, and 
upon the evidence adduced which is practically uncontradicted, the 
District Judge has found, in our opinion, rightly, that Ramakisore 
received bribes to the extent of fifty thousand rupees for granting 
leases of the landed properties of the temple or showing favour to 
the contraciors, During the pendency of the suits he was murder- 
ed, so that the suit for his removal from the trusteeship (10 of 1889) 
became infructuous, but the other suit (31 of 1898) for the 
settlement of a scheme was heard and decided and the decree passed 
by the Judge in the matter is subject of appeals Nos. 286 of 1901 
and 88 of 1902, which have now to be disposed of. 


1. See Chinna Jiyan Garula Varu v. Durma Dosaji, 5 Mad. Jar. 214 ;—Ed, 
D 








Prayag Doss 
Ji 
v 
Sriranga- 
charluymu. 


1386 . THE MADRAS LAW JOURNAL REPORTS. (VoL, Xv. 


It may here be pointed out that the Mahantas well as the 
byragees who form the fraternity of the Hathiramji Mutt are not 
natives of this Presidency, but come from ihe northern parts of 
India. The Mahants, so far as appears in the evidence in the case, 
have not been men of any edacation and all are celibates supposed. 
to have little or no concern with worldly affairs. 


The present Mahant was brought down from Northern India 
only after the death of his predecessor in 1900, and was thena 
minor under 18 years of age, unacquainted with even the vernacular 
of the country. With reference to the actual administration of the 
affairs of the temple, the Mahants are more or less dependent upon 
the byragees of the Mutt, and it is not surprising that they have 
proved altogether inefficient as managers, as also, in most instances, 
dishonest. Another point to be remembered is that they possess 
no private property from which the temple can be recouped in 
respect of the embezzlements committed by them. Properties to 
which a Mahant succeeds as the head of the Mutt are not at his 
disposal except for the purposes of that institution, and even the 
incomes received by a Mahant during his incumbency are subject 
to a first charge in respect of disbursements appropriate to tho 
Mutt. The result has been that, notwithstanding that decrees have 
been obtained for large sums against the Mahants concerned, the 
temple has not been able to recover any portion of the amounts 
decreed save in one instance where the decree debt was paid up, 
but was immediately followed by another act of embezzlement of 
temple funds. 


It is thus clear that the arrangement made in 1848 for the 
administration of the institution has not answered the expectations 
then entertained, that the Mahants have shown themselves to be 
utterly incompetent to discharge the duties of the office properly, 
and that the surplus income has been misappropriated by them 
partly for their own personal use and partly for the aggrandise- 
ment of the Mutt. Unless, therefore, steps are taken to impart 
real efficiency to the management, to provide checks against pecu- 
lation and to arrange for the due application of surplus funds not 
required for the usual and ordinary purposes of the institu- 
tion, it is impossible to safeguard the interests of the institu- 
tion. We agree, therefore, with the District Judge that this 
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is a fit case for the Court sanctioning a scheme. And it may be 
added that Sir V. Bhashyam Aiyangar, who appeared for the 
Mahant both in the Lower Court and here, did not take any 
objection to a scheme being sanctioned. The controversy has been 
as to the machinery whick the District Judge considered necessary 
to bring into existence in the form of a Committee consisting of five 
members who were to exercise minute and complete control over the 
Mahant. And it was contended both before him and before us that 
it was beyond the jurisdiction of the Courts to establish such a 
controlling authority. And it was also strongly urged that it was 
not competent, in cases like the present, for the Courts to appoint 
new or additional trustees. After a careful consideration of the 
authorities referred to on both sides, we are unable to accept either 
of the contentions urged on behalf of the Mahant. No doubt 
B. 539 of the Civil Procedure Codo with reference to which 
the present suit has been brought, speaks of the appointment of 
new trustees * under the trust.” ‘This, however, does not, in our 
opinion, mean only in conformity with the original constitution of 
the trust or with the rules now in force in respect toit. The 
passages in Tudor on Charities and particularly the observation of 
Jessel, Master of the Rolls, Burnham Nation Schools!, to which 
our attention was drawn on behalf of the plaintiffs, show beyond 
a doubt that the Court of Chancery always possessed the power to 
appoint additional trustees, even though such appointment involved 
a departure from the arrangement contemplated in the constitution 
of the trust. The case of Inthe matter of the charity called Storey’s 
Almshouses in the town of Cambridge,? was a case under Lord 
Romilly’s Act and the language used by the Lord Chancellor there 
was with reference to the question whether the Court had jurisdic- 
tion to appoint additional trustees in @ case brought before it on 
petition under that Act. That language could not be taken as intend- 
ed to negative the existence of the power in the Court of Chancery to 
appoint additional trustees in proceedings otherwise duly taken 
before it. The same observation applies to Ludlow (corporation of) 
v. Greenhouse®. The decision in Heparte Bottom School,* as we 
understand it, proceeds on the view that, according to the fair con- 
, struction of the Act of Parliament then in question, it was not open 


b 17 Eq, 246, 3. 4 Eng. R. 808, 
2 9L. J, Eq. 98. 4. 2 Brown 663, 
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to the Conrt to alter the constitution laid down by that Act of Par- 
liament in respect of the appointment of a trasteo. The enactment 
of S. 589 of the Code, as it now st nds, was long after the passing 
of the English Trustees Act of 1850. Presumably, therefore, that 
section may be taken as intended to confer upon the Courts ın this 
country the same poser th.t tho Courts in England possessed ut 
the time of its eructinent. There is no reason for thinking that 
the Indian Legislature meant to contro! the power of the Courts in 
this country only in this one reapect as to the appointinent cf new 
and additional trustees, whilet conceding them powers as lirge as 
those possessed by the English Conrts in other respects. Had that 
been the case the Legisliture would have used language expressive 
of this limitation. That the High Court and the District Courts 
in this country to which the jurisdiction is confined possess the 
same practically unlimited jurisdictions as the Court of Chancery 
in matters relating to the administration of public chariti s, reli- 
gious or otherwise, was taken for granted in the cases in Chinta- 
man Bajaji Dev v. Dhondo Ganesh Dert, and Annaji v. Narayan?, 
cited for the plaintiffs. 


It is not, however, necessary to pursue this matter further as, 
upon the facts of this case, the Mahant is nota trustee deriving 
his power of management underthe constitution originally laid 
down centuriesago. Asalready pointed ont, the institution was 
completely under the control of the public authorities up to 1848, 
and when the minezemont wis transferred to the MWahnt in that 
year, it was an arrangement made by the Board of Revenne in 
whom the control of such institutions was then vested under the 
Regulation of 1817. In other words, the arrangement was en lo- 
gous to a scheme settled by a lawful nuthority and, therefore, 
quite liable to be varied by that or other authority, legally con.pe- 
tent so to alter or modify it. Sir V. Bhashyam Aiyangar did nut 
contend that a scheme cont ining, among others, provisions relating 
to the appointment of addiienul trustees sanctioned by a Court 
was not liable to variition on guod cause bing shown, And if 
authority on the point were necessary, reference may be made to 
Re Browne. Huspital v. Stamford”. There is, therefore, nothing 








1 L L. R, 15 B. 6.2. 3. 60 Law Times, p. 288, 
2. 1L LER, 21 B. 558, 
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to prevent a scheme being framed providing inter alta, for the 
appointment of an additional trustce or the creation of a con- 
trolling body such as that sanctioned by the Bombay Courts in 
the cases already cited. 


The matter for determination, therefore, is as to the actual 
terms of the scheme to be sanctioned. We are clearly of opinion 
that the formition of a committee sach as that directed by the 
District Judge 's not calculated to secure efficient management. 
We think considerable difficulty will be experienced in thu selec- 
tion now and from time to tine hereafter of competent men to act 
as honorary members of the Committee. Occasiunal visits by persons 
not resident in the immediate neighbourhood of the institution, 
would hardly afford sufficient check. A body consisting of so 
many as 5 members without any emoluments expected to exercise 
a detailed control over the discharge of his duties by the Mahant 
by a unantmous vote in some instances and a fixed mujority in others 
—not to refer to other restrictions prescribed by the judgment 
is too cambrous u machinery to work smoothly and effectively. It 
3 ems to us, therefore, that the best course isto appoint one 
additional trastee to take part in tha manigement with the Mabant. 
And in order that such tru.tee may bring to the discharge of his 
duties, capacity, education and training calculated to mike him a 
responsible co-adjutor with the Nahant, it is esseutial that he 
should receive from ths funds of the institution a fittins remunera-~ 
tion for his onerous duties, the amount thereof to be fixed by the 
District Court, at a sum nol lower ta n Rs. 40V and nut exceeding 
Rs. 500 per mensem. The appointment of this trustee should vest 
in the District Court of North Arcot and the person so to be 
appointed should be a caste Hindu and his term of office should 
extend for five yeirs, but he should be eligible for-re-appointmont. 
In the case of a difference of opinion arising between the two Trus- 
tees the matter must be referred to the Pedda Jiyanyar whose opi- 
nion should by follow. d. Either of the Trustees should be liable to 
summary removal by the District Court on good cause shown sub- 
ject to appeal to the High Court. In addition to the mitter of 
the appointment of such new trastee the scheme should first and 
foremost provide for the utilization of the surplus fuuds coming 
into the hinds of the trastees from time to time. The neovssity 
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for making such a provision is imperative to guard against the 
wasting or embezzlement of such accumulations in future which 
have been not only possible in the past but encouraged owing to 
the want of any provision for their utilization. There is no com- 
plaint that the services in the temple have not been duly perform: 
ed but after all that has been done, the Mahant has found a 
large surplus in his hands which, the accounts shew he has expended 
upon objects more or less objectionable. The surplus income may 
be estimated at about a lakh or so per annum. Proceeding on the 
cy-pres principle, the following are the objects on which both sides 
are agreed that the surplus funds may be appropriately spent. 


1. The establishment of a college in Lower Tirupati for the 
promotion among Hindus of a knowledge of the Hindu religion 
and shastras, such college to be styled “The Sri Venkateswara 
Vidy&ésala” witha library attached and with suitable buildings 
inclusive of residential quarters for the teaching staf as well as 
hostel accommodation for students who may be permitted to remain 
in the premises of the College, the annual expenditure in the 
upkeep of the College not exceeding, until further orders, the sam 
of twenty-four thousand rupees. 


2. The distribution of prizes annurlly to persons possessing 
proficiency in the one or other of the various Hindu Shastras, to 
an extent, until furth«r orders, not exceeding rupees twelve thousand. 
Rules for the mangement of the college and the award of prizes 
shall be made by the Trustees from time to time subject to the 
approval of the District Court. 


3. The foundation and maintenance of a hospital on the hill 
for the relief of the numerous pilgrims and worshippers visiting 
the place. 


4. The construction and maintenance of a choultry or rest- 
house in the same place for the use and accommodation of all classes 
of pilgrims visiting the shrine. 


5. The introduction of good water supply on the hill, 


6. The improvement of the road communications tothe shrine. 
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The scheme should also authorise the trastees to sell: unneaes- 
sary accumulations of jewels and properties and invest the sale 
proceeds in Government paper until the money ‘is required for the 
objects referred to above or for other purposes connected with the 
institution. It should be further provided that ‘all other fands 
not required for immediate expenditure should be invested in the 
same way, provided that with the sanction of the District Court 
such funds may be invested in purcheses or first mortgages of 


immoveable properties. Leases for over 5 years of immoveable 


properties vested in the temple as well as sales and mortgages - 


thereof are not to be made without the sanction of the District 
Court. The trustees should provide for efficient checks against 
misappropriation of the offerings daily received in the shrine bet- 
ween the time of such receipt and that of their deposit in the usual 
place of custody. They should alsa provide for proper sets of 
accounts being maintained and for their inspection by persons inter- 
ested in the institution, for budgets of receipts and expenditure 
being prepared annually, for estimates and plans of important work 
being made before the execution of the works is undertaken, and 
for an annual audit by a competent Auditor. A brief report iby the 


trustees of their administration for the past year should ne pub- 
lished early in the next year. 
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The scheme should prohibit any transaction of a PENA ATN . 


mercantile character between the mutt on the one hand and the 
temple on the other, or the employment of any persons as common 
servants of the two institutions. - 

Power should be reserved for application iy the iBenataes or 
by persons interested being made, to the District Court with refer- 
ence to the carrying out of the directions of the scheme, 

‘The directions in the scheme may be enforced by the District 
Court in execution upon application by persons interested. Damo- 
darbhat v. Bhogilal’. 

‘Power should also be reserved for application being made $a 
the High Court by the Trustees or.by persons interested for any 
modification of the scheme that may be found necessary,’ 

It should come into force on the Ist January 1906. 


Costs in these two appeals of both parties will be paid out-of 
the funds of the temple. 


_—- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar 
` and Mr, Justice Moore. 


Jagadisa Aiyar eae ... Appellant* ( Plaintif). 
V 
Kuppusamy ... = . Respondent (Defendant). 
Jagadiss Partnership—Suit for account by one partner—No prayer for dissolution or 
Myar winding up, 4 
Kuppusamy. An action can be brought by a firm against one of the partners to account for 


A certain sum of money received by him, without bringing a snit for dissolution of 
the partnership, under ciroumstancés which render it equitable to allow such ẹ suit 
to be preferred. ` 


Second Appeal from the decrec of the District Uourt of Tanjore 
in A. S. No. 966 of 1902, presented against the decree of the Court 
of the District Munsif of Shiyali in O. S. No. 41 of 1901. 


V. Krishnaswami Atyar and K. Jagannatha Atyar for appellant. 
R. Subrahmanta Aiyar for respondent. 
The Court delivered the following 


JUDGMENT :—The proposition of law to which the District 
Judge refers as laid down by Lord Justice Lindley is as follows :— 
“IF one partner paid money of his own to his co-partner, in order 
that it might be applied by him for some specified partnership 
purpose, and it was received for that purpose and no other and was 
misapplied, an action lay for the recovery of such money ; for eg- 
hypothesi, it never was the money of the firm, and the duty of the 
partner who received that money was either to apply it as agreed 
or to return it in taot. (Lindley on Partnership 6th Edition, 
p. 558). This proposition is based mainly on Wright v. Hunter,’ but 
there are also many other decisions which proceed on the same 
principle. The passage quoted above is to be found in a note on 
the law as it stood before the Judicatare Act, and it will be seen on 
referring to the main body of the chapter in Lord Justice Lindley’s 
work to which the note is appended, that the old rule that & decreo 
for an account between partners will not be made, save with a 








..--* 8, A, No, 108 of 1903, 18th February 1906. 


K 1 Bast. 99. 
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view to the final determination of all questions and cross claims ae : 
between them and to a dissolution of the partnership, must be Ea 
regarded as considerably relaxed, although it is still applicable Kuppusamy, 
where there is no sufficient reason for departing from it, and the 

learned author then proceeds to instance several cases in which 

accounts relating to certain transactions are permitted to be brought 

‘ without a dissolution of the partnership. (Lindley, 6th Edition, 

p. 467). Reference may also be made to illustration (b) appended 

to S. 258 of the Contract Act where an inscance is given of a case 

in which an action can be brought by the firm against one of the \ 
partners to account for a certain sum of money received by him, 
without bringing a suit for dissolution of the partnership. Under the 
law as it stands at present in England and also in India, it appears 
that such an action may be brought where the circumstances of the 
case are such as to render it equitable to allow such a suit to be 
preferred. The present case appears to us to be clearly such a 
‘ case. We accordingly set aside the decree of the District Judge 
and send back the appeal to him for decision according to law. 
Cost will follow the result. 


—— ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Davies, and Mr. Justice Benson. 


Narayanasami Naick, minor, by next friend 


Thatha Naick si vid? ... Appellant* 
(Plaintif). 

v. 
Mangammal and others ie ... Respondents 


(Defendants, 2, 8, & 5). 
Hindu Law—Adoption by senior wideow—Junior widow not consulted—Validity. 


Narayana 
Obiter :—An adoption made by the elder widow with the consent of the husband’s , re 
sapindas but without tho assent of the junior widow is not invalid. Mangammel. 


An omission to consult the junior widow though improper will not invalidate an 
adoption otherwise proper. 


Subramanyam v. Venkamma' distinguished. 
l Appeal against the decree of the District Court of Coim- 
batore in O. 8. No. 20 of 1900. 





+ A. No. 107 of 1902, 17th January 1903. 
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T. B. Ramachandra Atyar and T. R. Krishnasami diyir for 
appellant. 


P. S. Stvaswamy Aiyar and S, Kasturiranga Atyangar for 
i aa 


The Court delivered the allre ‘ 


JUDGMENT :—The plaintiffs case was that his alleged 
adoptive father on his death-bed in February 1897 authorized the 
Ist and 2nd defendants, his‘widows,' to adopt the plaintiff, and also 
by ‘oral will bequeathed to him all his property. The case found 
proved’ by the District Judge is that in the following December in 
1897 the ‘1st defendant, the senior widow adopted the plaintiff 
with the consent of all her late husband’s divided brothers, but 
that that adoption was invalid because, the junior widow, (the 
2nd defendant) did not consent to it and took no part init. The 
District Judge did not believe that portion of the plaintiff's evi- 
dence which related to the death-bed disposition of his property by 
the deceased or to bis having authorized his widows to adopt the 
plaintiff. In that conclusion we agree.’ It was not seriously 
contested in the appeal by the plaintiff which was confined more 
to the legal question whether on the Judge’s finding of the 
factum of adoptión in Deyember 1897 by ‘the. senior widow 
it had not been erroneously held by. the - District, Judge to be 
an invalid adoption. It wus urged ior the respondent—2nd defen- 
dant, the janior widow, that the District Judge’s finding of fact 
that there had been ar adoption by the senior widow in December 
1897 was wrong, and it will be more convenient to deal with this 
question, first, leaving the question of Jaw for consideration after- 
Wards.” ‘ We have on a review of all the evidence come to a decided 
opinion that the adoption by the senior widow in December 1897 
never took place. The whole story depends upon the words of a 
dozen interested witnesses unsupported by any circumstantial 
evidence, while it is contradicted by as many witnesses for the 
defence—no doubt imterested too. Butitis forthe plaintiff to 
prove his case. His witnesses have been discredited in regard to 
the greater part of their story. The District Judge dishelieved 
them not only with reference to the death-bed events, butalso with 
reference to the presence of the 2nd defendant at the alleged 
adoption and there is nothing- tangible to corroborate that part of 
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thcir story which the District Judge has believed and which is not 
free from several improbabilities, If the seuior widow had receiv- 
ed her husband’s authority to adopt, there was no necessity to get 
the consent of his sapindas and there was also no occasion: for the 
extreme hurry and privacy with which it was made. No astrologer, 
no purohit, no official of the village, in short, no independent person 
was present-and many relatives who ought to have been invited 
to the ceremony were not asked to attend it. Itis true that some 
two months afterwards, in February 1598, the lst defendant, the 
senior widow, announced to the Tahsildar that the adoption had 
been made but no details, not even the approximate date of it, were 
stated in her petition. The alleged adoption was promptly denied 
by the 2nd defendant and when the ist defendant was put fo prove 
it she did not press it and eventually allowed the claim to be with- 
drawn giving as her reason for failing to urge it, ill-health. She had 
her own brother holding a general power of attorney from her and 
a vakil had also been engaged by her; either or both of whom 
could have proceeded with the case on her behalf. Her personal 
conduct of the matter was in no way required, so that her sickness 
was only a subterfuge for delaying to adduce her proofs, She ulti- 
mately left-it for the natural father of the boy to institute this suit. 
Meantime she had executed several documents in whieh she made 
no reference to the adopted- son but alleged that the property 
which should havé been his, was her own and dealt with it as such. 
Lastly in the School- Registers of the boy, made two years after 
the alleged adoption, the name of his natural father is entered ag 
his “ father or guardian” which could hardly have occurred if he 
had had an adoptive fathor. For all these reasons we must hold 
that the alleged adoption of the plaintiff did not in fact take place. 
In view of our finding that. no adoption was in fact made, it is 
unnecessury to decide the question whether the adoption found 
by: the District Judge was a valid adoption or not. As, how- 
ever, the question was fully argued we may say that if it were 
necessary to decide the question we should be unable to support 
the conclusion of the District Judge. He found -that the de- 
ceased husband gave no authority to his widows to adopt but 
thut after his death, the elder widow with the consent of all the 
sapindas made the adoption, without the kaowledge of the junior 
widow and without consalting her. The District Judge observed 
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that the adoption was ag.inst the interest of the junior widow and 
her infant daughter, who were thereby deprived of the property 
which had come to them from the deceased, and he held that the 
adoption was invalid “for want of the co-widow’s consent, on the 
analogy ot the Travancore cise quoted by Mr. Mayne (Hindu Law, 
page 155) and on the general principle that persons cannot be 
divested by others, without their consent, of property already 
vested in them by law even where the interest is not a complete, 
but a limited, interest, such as that of a Hindu widow in her hus- 
band’s estate.” We do not think that the case referred to by the 
District Judge has any application to the present case. On the 
other hand it has been laid down by the Bombay High Court that 
though “it would seem to be unjust to allow the elder widow to 
defeat the interest of the younger by an adoption against her 
wish,” yet “if the adoption is regarded as the performance of a 
religious duty and a meritorious act, to which the assent of the 
husband is to be implied wherever he has not forbidden it, it 
would seem that the younger widow is bound to give her consent 
being entitled to a due provision for her maintenance and if she 
refuses the elder widow may adopt without it.” (ltukkmabar v. 
Radhabai*). This decision was followedin Bhimawa v. Sangawa® 
and Amava v. Mahad Gauda’. The vakil for the respondent 
argues that the absence of consultation with the younger widow 
renders the adoption invalid and relies on the analogy of Suba- 
manyam v. Venkamma*t and the remarks at page 636 (of 26 Mad.), — 
but we do not think that the case is in point. The junior widow 
is bound as a matter of duty te consent, and if, as their Lordships 
of the Privy, Council say (Collector of Madura v. Moothoo Rama- 
linga) the consent of kinsmen is required by reason of the presumed 
incapacity of women for independence, rather than the necessity 
of procuring the consent of all those whose interest in the estate 
would be defeated by the adoption, it would seem that the 
omission to consult the co-widow though no doubt improper would 
not be a safficient reason for holding the adoption to be invalid. 
We must, however, dismiss the appeal with costs on the ground 
that no adoption took place. 


a om 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chtef Justice, + 
Mr. Justice Davies and Mr. Justice Benson. 


The Secretary of State for India in Coun- 

cil, by the District Forest Officer, South 
Canara er sits ee ...Appellant® (in S. A. 
Nos. 1276 and 1277 
v. of 1900) (Defendant). 


Manjeshwar Krishnayya Ss ...Respondent in S. A. 
No. 1276 of 1900. 
(Clavmant) 
Kinhanna Shetty, Kariasta to the Rajah 
of Vittal wi ie vd ...Respondent in S. A. 
No. 1277 of 1900. 
(Claimant). 
Panduranga Pai and others '... ... Appellants in A. 8. 
No. 27 of 1902. 
(Clasmante), 
Kuchar Subba Row ... ds .Appellant in A. S, 
_ No. 28 of 1902. 
v. (Claimant). 


The Secretary of State for India in Coun- 
cil, by the District Forest Officer, South 
Canara ie vt Se . Respondent in A. §. 
Nos. 27 and 28 
of 1902. 

South Canara— Forest lands—Presumption of Government ownership—“ Kumr” culti- the Feoye- 
vation—Hindu Law—Mahomedan Law—Right of State to waste lands—Madras tary of State 
Boundary Marks Act XXVIII of 1860—Copy of copy—BSecundary evidence—Eridence for ahaa 
Act, 8. 63. Krishnayya. 
In the case of large tracts of immemorial forest on the ghats and elsewhere in 

the District of South Canara there isa presumption of fact that they are Govern- 

ment forests, though, of course, such presumption may be rebutted by proof of private 

ownership in regard to auy particular part of the forest. 

In the case of Jand which being reclaimed for cnitivation again becomes forest 

phe presumption is that it belongs to some private owner.. This presumption, how- 

ever, may be rebutted by shewing that it is part of a warg that was abandoned or 

forfeited or escheated to Government or by shewing that ıt was not part of a warg 

but wag cultivated as “ Kumri,” 


s 8. A. Nos, 1876 and 1977 & A. Nos, 27 and 28 of 1900, 7th Maroh 1906. 
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The Secre- “ Kumri” is cultivation’ of land outside a warg by felling and burning a pateh of 
tary o pe the forest, tho ashes acting as manure. 
or India 
v. “ Kumri” cultivation does not confer on the cultivator any propr ietary title in 


Krishnayya- tho land oultivated. 


Bhaskarappa v Collector of North Canara! approved. 
Under the Hindu Common Law the immemorial waste lands of the country 
generally belonged to the ruling power. 
- Under the Mahomedan Law waste land was the property of the State. 
Vaihunta Bapujt’s case? referred to. j 
The general presumption in South Canara js in favor of Government ownership 


of immemorial waste lands of the district to which no private perron can shew & 


title by grant or by snoh user and occupation as is inconsistent with the proprietary 
rights of Government. 


What acts prove such ser ‘and occupation ‘must be determined according to the 
circumstances of each particular case. The taking of leaves and manure from 
forests {s not necessarily inconsistent with the title of the Government as such gots 
are usualy permitted for the better enjoyment of warg lands, 

There is no presumption that forest lands in the district of Malabar sre the 
property of the Crown, 


The decision in the Attapadi Valley caso? is confined in its application to Malabar. 

In the absence of yny proof that the procedure prescribed by, the Boundary 
Marka Act (XXVIII of 1860) was followed a survey made by the Government would 
not bar private rights under S. 25 of the said Act. 


Mulpattas granted by Collectors convey a title to all lands within their bounda- 
ries pubject to the right of Government to assess such’ lands. $ 


A copy of » copy is not secondary evidence of the contents of the original. 


Second appeals against the decrees of the District Court of 
South Canara in A. S. Nos. 263 and 240 of 1899, present- 
ed respectively against the orders of the Court of the Forest 
Settlement Officer of the Malabar and South Uanara Districts on 


Claim Nos. 4and 1 of 1897 under Act V of 1882 (The Madras 
Forest Act). 


Appeals against the orders of the Court of the Forest Settle- 
ment Officer of the Malabar und South Canara Districts made on 
Claim No. 8 of 1897 and Nos. 3 and 14 of Hale Someshwar and 1 
and 4 of New Someshwar (A. S. Nos. 234 of 1899 and 268 of 
1898 on the file of the District Court of South Canara trans- 
ferred to this Court under the order of this Court, dated t—12—0] 
passed on C. M. P. Nos. 110 and 112 of 1901). 
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The Advocate General (J. E. P. Wallis) and K. Narayana Tha Secre- 


. tary of State 
Rao, for appellant in S. A. No. 1276. for aa 


C. Sankaran Naw, K. P. Madhava Rav, and dA. Sravana Pot, Krishunayya, 
for respondentin 8. A. No. 1276. 


The Advocate General and K. Narayana Rao, for appellant in 
S. A. No. 1277. 


C. Sankaran Nair and K. P. Madhava Rao for respondent in 
S. A. No. 1277, 


K. P. Madhava Rao and A. Srinivasa Pos, for appellants in A. 
8. No. 27. 


The Advocate General and K. Narayana Rao for respondent in 
A. Ñ. No, 27. 


C. Ramachandra Rao Saheb and K. P. Madhava. Rao for 
appellants in A. 8, No. 28 


The Advocate General and K. Narayana Rao for respondent 
in A, S. No. 28. 


The Court delivered the following 


JUDGMENT :—These Appeals and Second Appeals arise out 
of decisions of the Forest Settlement Officer rejecting the claims 
made by certain wargdars in South Canara to tracts of forest land 
which Government proposed to reserve as Government Reserved 
Forest under the Forest Act of 1882. 


The important question of principle that is raised is with 
regard to the right of Government in the forest and other waste 
lands of the District, Is it similar to that which is now well estab- 
lished in the other Districts of the Presidency, omitting Malabar ; 
that is to say, is there a general presumption that forest and waste 
land not exclusively occupied by any person or body of persons, is 
the property of Government? Or, is the presumption similar to 
that which is now established in Malabar, viz., that such lands, like 
all other lands, are presumed to belong to some private person or 
family ? Or, is the true position that there is no presumption at 

all either one way or the other, and that the onus of establishing 
the claim lies in each case on the Government or the person who 
makes the claim ? 

B 


tate 
for India 
v. g 
Krishnayya. 
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The British Government took over the administration of tho 
country in 1799 after the defeat and death of Tippu Sultan at 
Seringapatam, and Munro was sent to report on its condition and 
to administer it in 1800. In the course of that year he made three 
most valuable reports which are the chief source of the inform- 
ation, and often of the opinions, of succeeding administrators, It is 
certain that Munro and some of the early British administrators 
who took their opinions from him refer to “ all land” in Canara as 
being “ private land” held on ancient and indefeasible titles. But 
it.is equally certain that they were not thinking of the great tracts 
of immemorial forest on the Western Ghats and elsewhere in the 
District and there is not a single expression in their reports which 
specially refers to these tracts which form so large portion and 
so important a feature of the District asa whole. Writing in 
1894 Mr. Sturrock says: ‘South Canara is essentially a Forest 
District. The slopes of the Western Ghats from north to south 
are clothed with dense forests of magnificent timber and the 
forest growth, stimalated by the heavy rainfall, approaches to 
within a few miles of the coast” in two specified places, but 
“ generally the heavy forest begins from 20 to 30 miles from 
tle coast * ™* Even on the plains, however, a large portion 
of the Uppinangadi Taluq is covered with heavy forest, and 
jungle varying from moderato forest to mere scrub is to be found 
everywhere throughout an exceptionally large area of waste 
land” (Manual of the South Canara District, p. 15). 


Munro and the early administrators were specially concerned 
with the land revenue assessment of the District, and their reports 
in regard to it must be read as referring to the occupied land 
which yielded revenue, not to the great tracts of immemorial 
forests which yielded none. We know that “ Tippu introduced 
rules of draconice severity for the conservancy of sandalwood for 
his revenue and teak for his navy” (Sturrock’s Manual of South 
Canara District, p. 16). The Madras Government almost imme- 
diately after the conquest of the country was complete, that is 
to say, on the 25th April 1807, issued a proclamation announc- 
ing that the Court of Directors had resolved to ‘assume the 


sovereignty of the forests in Canara and that an officer (Captain 


Johnston) had been appointed to see that no injury was done 


we 
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to them and that all persons were “prohibited from cutting or 
destroying trees in the teak forests... ............0r from taking. 
away the young plants.” 


As regards thia proclamation the Bombay High Court justly 
observes “ The resolution of the Court of Directors could not, of 
course, give it asovereignty which it did not possess already; it 
Was in virtue of a sovereignty already existing that the proclama- 
tion was made, What it obviously meant was that the Court being 
sovereign by delegation and thus vested with the eminent domain, 
intended in future to exercise it for the preservation of forests over 
which public rights subsisted. It has been urged for the plaintiff 
that the prohibition extends only to the cutting of teak; but 
though this was held chiefly in view, the prohibition must be taken 
as general, since ‘injury’ might be done by destroying timber of 
other kinds?.” 

In his minnte of the 26th November 1822 Munro refers at 
length to this proclamation and the action of the Madras and Bom- 
bay Governments subsequent thereto. He protests vehemently 
against the interference of the Conservator of Forests with the 
rights of the land-holders to the trees growing on their private 
lands, but throughout the minute he also refers to other forests as 
“undoubtedly public property” and explains that “the line bet- 
ween public and private forests had not been ascertained” and 
urges that a survey should be made “in order to protect the 
the property of the public and of individuals in the forests.” The 
extent of the forests which he referred to as public was, evidently, 
very great, for he protests against its conservancy as checking the 
extension of cultivation to a dangerous extent. He says “the 
complete preservation of the public forests would of itself bea 
serious injury to the country. If no part of a hill where teak or 
poon is now growing, is to be cultivated, it would stop the progress 
of cultivation over all hills belonging toGovernment.?” It is clear 
that Munro was very far from thinking that all forests in Canara 
were private property. His protest evidently was effectual, for in 
1828 Mr. Harris issued a proclamation in pursuance of the orders 
of Government that the prohibition extended only to the Govern- 
ment jungles uot to timber trees on private lands and he drew up 





1. LL.B, 3 B. 727, 
9, Arbuthnot’s life and Minuter of Munro, p. 187, Vol, I, 
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A lists of the Government Forests as they then stood. This was fol- 


for madis lowed by Blair’s proclamation in 1848 (Exhibit D in A. 8. No. 26), 
Erinhusyyá: and by the proclamation of the Government of Madras of the 8th 
November 1847 (Exhibit F,tbid.) in which the Collector is instructed 
to assert the rights of Government to all forest lands to which a 
title cannot be clearly established by private individnals” and by 
Maltby’s proclamation in 1854 (Exhibit H, ¢bsd) and by others 
subsequently, all maintaining the rights of Government in the 
forests. On the Lith February 1864, the Board of Revenue wrote 
that the right of Government in the Forests “ was asserted by the 
Bednore Government as far back as 1660 when the shist or original 
Government demand on the land is said to have been settled and 
forest lands were excluded from the area liable to land tax as the 
property of the State. The Board aro satisfied that no claim to 
Forest land as a portion of warg needs to be admitted unless 
unquestionable evidence is forthcoming of a State grant of the 
land or locality” and this view was fully accepted by the Madras 
Government in G. O., dated 20th May 1865, No. 359 (Hxhibit 0O). 
In 1884 when Mr, Sturrock made an exhaustive enquiry into the 
actual state of the Government forests at that time, he found that 
of the forests found to be Government forest by Mr. Harris in 1828 
only 67 could then be identified as the original lists had been 
burned by the Coorgs in 1837, but these 67 forests contained an 
area of no lens than 250 square miles. He also found that there 
were no less than 394 Government forests which were “ remote 
from cultivation” and to which “ no private claims of any kind- 
had been made good.” Looking to these considerations we may 
safely say that in the case of the large tracts of immemorial forest 
on the ghats and elsewhere in the District there is a presumption 
of fact that they are Government forests, though, of course, such 
presumption may be rebutted by proof of private ownership in 
regard to any particalar part of the forest. 


—— 


On the other hand, many of the early reports indicate that 
patches of woodland and waste were not infrequently regarded as 
included with the cultivated land in the holdings of the wargdars 
or land-holders, It cannot, therefore, be held that such patches 
of woodland or waste when interspersed with, or adjacent to, the 
cultivation of & warg, may not bea part of the warg. Ina warm, 
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moist climate like that\jof Canara, land which has once been forest 
and has been cleared for cultivation very rapidly reverts to forest. 
if it is left uncultivated. Such forest is for many years easily dis- 
tinguishable from primeval forest and is known as secondary 
growth. In the case of secondary growth the presumption will 
usually be that it belongs to some private owner, but this again 
may be rebutted, as for instance, by showing that it is part of a 
warg that was abandoned or forfeited or escheated to Government 
or by showing that it was not part of a warg but was cultivated as 
“Kumri.” “Kumri” is cultivation of land outside a warg by 
felling and burning a patch of the forest, the ashes acting as 
manure. After one or two crops are raised the plot is abandoned 
and a fresh patch treated in the same way. The wasteful and 
injurious character of this kind of cultivution was recognised be- 
fore the middle of the last century and by the Government procla- 
mation of 1847 already referred to, the Collector was authorized to 
prohibit it wherever it was found desirable to do so. In 1860 after 
an exhaustive enquiry if was decided by Government (G. O., dated 
28rd May 1860 R. D.) that the entry of “ Kumri shist (i, e., assess- 
ment for Kumri cultivation) in the patta (or account) of an estate 
or warg gave no validity to a claim to proprietary right over the 
forest in which the “ Kumr.” was carried on, or even over the spots 
which had been actually cultivated. “Wargdar Kumrs” was, 
therefore, abolished in 1860 and the assessment on account of it was 
remitted thronghont the District, except in a few places where 
special permission was given (Sturrock's Manual, p. 128). The 
whole question as to whether Kumri cultivation could give a pro- 
prietary title to land was examined exhaustively in the case of 
Bhaskarappa v. Collector of North Canara’ and was decided in 
the negative. We are not aware that the correctness of that decision 
has ever been judicially doubted, and though it was given inr eference 
to a case which arose in the northern part of North Canara where 
the land tenures are in some respects different from those of the 
rest of Canara, yet the grounds on which it is based are of general 
validity and, in onr opinion, the decision is applicable to South 


Canara also, 
The learned Advocate-Ganeral contends that the wargs contain 


no land except what is now or was formerly cultivated. Mr. San- 
1 LLB, 3 B. 462, 
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karan Nair, on the other hand, contends that Muanro’s expression 
that “all land” is “ private land” is to be taken literally, except 
in regard to some lands which have escheated to Government and 
to which their title can thus be referred to former private owners, 
We do not think that either of these extreme views is correct, or is 
in accordance with Munro’s own views if rightly understood. With 
his report of the 31st May 1800 (printed in full at page 71 of 
Selections from the Records of the Collector of South Canara, 
1879, and extracted with a statement at page 447 of Vol. 2 of the 
Fifth Report) Munro gives a statemet of the land rent of Canara 
and Soonda showing the changes it had undergone from 1660 
down to 1799—1800, and explains the statement at great length. 
He states that the settlement of Hurryhur Roy, the Rajah of Bija- 


naggar, made in 1384—47 was the foundation of all subsequent 


assessments and that it wag made on an estimate of the yteld of the 
land, the produce being divided in certain fixed proportions bet- 
ween the labourer, the landlord and the Sirkar (Government). 
This assessment was increased by 50 per cent by the Raja of 
Biddenore (Bednore) 1618—60; and this enhanced assessment, 
Munro says, “has been more than a century considered as the 
Rekah, or standard rent of all the lends in the country cultivated 
and waste.” This manifestly means all the occupied lands, or at 
least the cultivable lands in the inhabited parts of the district as it 
would be absurd to assess great areas of immemorial] waste, in the 
mountains which were uninhabited and unoccupied and not 
likely to be occupied within any period that could be foreseen. 
This rekah or standard rent of all such lands, cultivated and waste 
is given as Rs. 5,80,000. Then follow four large sums which 
have to be deducted from this gross standard rent. Munro ex- 
plains: “The deductions in the four following columns are made 
in order to show the amount of the standard rent of the Sarkar lands 
actually occupied and paying rent at the end of the Biddenore 
Government.” The expression “ Sarkar lands” is important as 
showing that Munro regarded the Government as the ultimate 
owner of the lands in Canara, subject of course, to the private, or 
saleable, interest which had grown up in them owing to the light- 
ness and fixity of the assessment. The expression 7 actually 
óccupied dnd paying rent” is also important since it shows that 
Munro was’ giving an account of such land as opposed to other land 
which was not actually occupied and which was not paying rent, 
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The deductions are “ (8) for ‘ Enaums’ Rs. 1,44,000” “(4) defici- 
encies of rekah cr standard rent Rs. 1,238,000” “ (5) Waste lands 
Rs, 58,000” “(6) Tunkahs to peons Rs. 8,000.” The total of 
these four deductions is Rs. 2,84,090,* and this being deducted 
from the gross Bednore assessment of Rs. 5,80,000 leaves 
Rs. 2,46,000 as the shist or balance of standard rent, as Munro 
says, “of the Sarkar lands actually occupied and paying rent at 
the end of the Bednore Government.” Munro explains these four 
deductions. It is unnecessary to refer to the “ Enaums” or the 
‘‘tunkahs for Peons.” But his explanation of the other two deduc- 
tions is of much importance, He says: “The waste lands in Col. 5 
are all supposed to be fit for cultivation, because the whole or the. 
greater part of them had been cultivated at different periode under 
the Bednore Government” ; and again: “ Thei deficiences of Rekah 
or standard rent in Col. 4 are composed of uncultivated lands and 
reduction of rent, The-first of these heads comprehends all lands 
overflowed by the sea, or torn up or washed away by rivers and 
nullahs, and ancient waste lands which had been in that state ever 
since the Byjanuggur Government, and which, from their situation 
among the hills and jungles, boing deemed unlikely to be ever again 
culttvated, were withdrawn from the sum of the general assessment 
of the country.” 


Thus the ancient waste lands which had never been cultivated 
for a century or more and which were never likely to be again 
cultivated were treated in the same way as “lands overflowed by 
the sea” and were withdrawn from the category of assessed lands 
from the year 1680. l 


Again he writes (para 15): “The sums entered in Cols. 8, 
44 and 72 exhibit the standard rent of the lands in cultivation under 
the Rani of Biddenore, Hyder and Tippoo; and had all these lands 
been actually cultivated, they would likewise show exactly the 
comparative rates of assessment of those three periods. But 
this was not the case, for a small portion of the land in occupancy, 





* This is obviously a mistake, The total deductions according to the judgment 
come to Rs. 3,338,000. Apparently the figures are taken roughly. The correct figures 
us appearing from the Fifth Report, Vol. II, p. 458, are Deductions :—Enaums 
1,43,866-12-20 ;deficiencios of reka 1,23,194-16-78 ; waste 68,561-28-14; tunkahs 
8,513-22-51.' Total deductions 33,418-8-3 or roughly 3,834,000 as apparently intended 
by ‘their Lordships—En. oe i 


The Seére- 
tary of State 
for India 


Y. 
Krishnayya. 


The Secre- 
tary of State 
for Tadia 


Kridinayra: 


156 ‘" THE MADRAS LAW JOURNAL REPORTS. [VOL XY. 


even under the Rani was waste. More of it was waste under Hyder, 
particularly in the latter years of his ‘Government; and a far greater 
share under Tippoo. It never was the practice under any one of 
those Governments to keep an account of waste lands, unless of 
such as, from the failure of heirs or other accidents, had reverted 
to the Sirkar. The accounts contained a register of the number 
of land-holders and the fixed assessment of their respective estates, 
the total of which formed the Jumma ; but they took no notice of 
waste lands, when there was a proprietor in existence. As long as 
he was present, he was responsible for the full rent, whether he 
cultivated or not. This was little felt under the Biddenore 
Government when there were very few proprietors who had not 
the means of cultivating the whole of their estates, but it became 
a serious evil under Hyder and Tippoo when the increase of rent 
diminished cultivation, and by being thrown upon a narrower space 
(share ?) pressed harder upon the land-holders. Both their assess- 
ments must therefore be reckoned higher than they appear to be 
from the statement. There is no method of ascertaining with accu- 
racy what in either of them, was the quantity of waste in those estates 
which composed the jumma, and which, of course, was subjected to 
the full rent in the same manner as if it had been cultivated.” 


These explanations by Munro show that the lands with which 
he was dealing were lands which were cultivable and which, with 
only small exceptions, were actually under cultivation in the Rani’s 
time. He certainly was not dealing with great tracts of immemo- 
rial forest on the ghats, miles away from any cultivation or with 
rocky and uncultivable areas such as often exist on the slopes of 
the lower hills above the cultivated villages. Further on, we find 
that Rs. 8,830 was added to the rent roll on account of the “ cultiva- 
tion of ancient waste in Hyder Ali’s time and a smaller sum on a 
like account in Tippu’s time. In Col. 82 we find an entry “ deduc- 
tions from Tippu’s assessment on account of wastelands, &c., 
Rs. 1,50,940.” As regards this Munro explains that this large 
deduction was made by him in the year then current (1799—~ 
1800) and was “ principally composed of waste lands of which the 
proprietors are extinct; and which though they have been in that 
state for a long time past, had been permitted to swell the jumma 
ut the beginning, and outstanding balances at the close of the 
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year.” As Rs. 2,46,000 represented “ the balance of standard rent The Seore- 


tary of State 


of the sarcar lands actually occupied and paying rent at the end of for India 
the Biddenore Government,” and as Re. 1,50,940 represented lands Krishnayya. 


of which the proprietors were extinct, it will be seen that some two- 
fifths of the land which had once been occupied Ly private persons 
had reverted to Government, and was in their hands as waste land 
which they were as free to deal with as land which had never been 
in private occupation at all, As Munro himself says “ From these 
and other causes there were in many parts of the country tracts 
of waste land which paid no rent, and which could not be sold ” 
(para 17). 


It is necessary to bear in mind these facts and statements made 
by Munro himself in order to correctly understand statements made 
by him later on in the same letter and in his letter of the 9th 
November 180, when dealing with the proposals of Government 
to introduce the Bengal (or Cornwallis) Zemindari system into 
Canara. So when in para. 27 he says “the only land in Canara 
that can in any way come under the description of Sirkar land is 
unolaimed waste,” it is evident that he means not “ unclaimed,” but 
unoccupied waste, for it is obvious that a mere claim to land conld 
not give, or even evidence, a title to it. Again in para. 28 he says 
“all public documents convincingly testify that Sirkar land was 
altogether unknown,” and gives as a proof of this the fact that 
Inams were given in the form of grants of land revenue, not in the 
form of grants of land, That, no doubt, was the usual, but not the 
universal form, for Mr. Sturrock shows that waste and forest were 
sometimes granted (Exhibit U of printed documents in A. S. 26), 
But even if it were the universal form, it is clear that the conclu- 
sion does not follow from the premises. Whether an Inam be 
given in the one form or the other is a matter of convenience or 
custom. If the cultivable land is already completely, or almost 
completely, occupied, as it was from early times in Canara, and 
nothing remained but forests or unprofitable waste land, it is clear 
that the grant of the latter would be useless, and the cnly conve- 
nient way was to make a grant of the revenue, payable by exist- 
ing occupants. But, indeed, it is manifest from what Munro says 
later on that he is not denying the existence in Canara of waste 
lands at the disposal of Government, for he expressly says (para. 22 
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of the letter of 9th November 1800) that the Zemindars, if created, 

“ought to be vested with the propriar right of all waste lands 
to which there are no owners” and again in the same para: “Tf 
we restrict the division of lands to the original estate and determine 
that all subsequent acquisitions whether from the reversion of 
inferior estates or the cultivation of Barkar waste lands, etc.” 
When, therefore, ho says “ Government in reforming the revenue 
system of this Province have no new rights to privute property in 
land to create ” he is referring to Government rights in occupied 
land, not in waste land, fur he goes on to say that Goverument 
“may augment the value of the property by diminishing the assess- 
ment, but the right itself is already as strong as purchase or pres- 
cription can make it and is as well understood as it is in Great 
Britain.” So in para. 17 of the same letter Munro describes 
Canara as a province “ where almost all land is private property 
derived from gift, purchase or descent from an antiquity too remote 
to be traced.” Jn thi. passage Munro is discussing and opposing 
the introduction of a Permanent Settlement of the type just estab- 
lished in Bengal by Lord Cornwallis which was understood to 
imply the creation of a class of great landed gentry or Zomindars, 
a recognition of them as proprietors of the soil, and the fixing with 
them in perpetuity of the revenue payablo to Goyernment; an 
arrangemeut, which, if carried into effect on the Bengel model, 
would have been irreconcilable with a recognition of the existing 
rayats, or wargdars, as owners of the soil occupied vy them and 
paying revenue direct to Government. As he himself points out 
at the end of the sentence “ great proprietors cannot be established 
without annihilating all the rights of the present landlords.” 


It will be remembered that the very thing that Munro feared 
did come to pass. In S. 2 of the Regulation for establishing the 
Zemindari system in Madras (Reg. XXV of 18.2) it was declared 
that “an assessment shall be fixed on all lands liable to pay revenue 
to the Government, and in consequence of such assessment, the 
proprietary right of the soil shall become vested in the Zemindars” 
etc. The Regulation was misunderstood as giving Zemindars a 
proprietary right even in the lands of the old occupants, and it 
became necessary to correct this false idea by passing Regulation 


IV of 1822 which declared that the earlier Regulation was not- 


2 
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mtended to define. limit, infringe or destroy the actual rights of 
any discription of land-holders or tenants. 


By “all land” in the passages quoted above Munro meant 
all “occupied land” and by “ private property ” Munro meant land 
assessed so low as to command a ready sale’. [n para. 88 of his 
letter of 81st May 1806, speaking of the high assessment in Soonda, 
he says “there seems to be nothing else wanting but a reduction 
of the present assessment in order to constitute the rice lands pri- 
vate property as well as the gardens” ; and the Board of Revenue 
on the 5th August 1813 writes: “In provinces where the land 
tax is happily so moderate that private proporty in the soil is still 
preserved*.” So he states in his minute of 1807 that “ nothing 
can be plainer than that private landed property hes never existed 
in India except on the Malabar Coast? ”. His argument was that 
you cannot ignore the ancient titles and the valuable proprietary 
rights which the raiyats here possess by giving their Jand to 
Zemindars, as you might in other parts of India, where, owing 
to heavy assessments, the rayats have no saleable interest, or in 
other words, no property in the soil? He certainly did not 
mean that the immemorial forests, and immemorial waste lands 
generally, did not belong to Government: It is in a similar sense 
that the language of the Court of Directors in their despatch 
of the 17th December 1818, and of the Board of Revenue in their 
minute of the 5th January 1818, and of Mr. Thackeray in his 
report of the 4th August 1807 quoted by the District Judge, 
must be cntlerstood. They are referring to the lands which 
were then occupied or which had been occupied and were then 
abandoned, and they were rot referring to the immemerial 
forests and uncultivable waste lands, There is no question 
before us of interference with the admitted holding of any occu- 
pant. Government admits the fullest private ownership of such 
lands, subject only to liability for the land tax assessed by Gov- 
ernment. The question before us is with regard to certain waste 
lands which the raiyats allege form part and parcel of their hold- 





I, 12 B.H. C. B. pp. 41 and 66. See too, I. L. Rq 3 B. 524, 
2, 12B. H. C. R. App. 194, 
3. I. L. R., 3B, 524 and the references there quoted. 
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ings snd over which they claim the same rights as over the land 
actually cultivated by them; while the Government alleges that 
these lands are not included in the holdings, but are Government 
waste lands in which the cultivators of the adjacent lands have 
been allowed such privileges as the taking of leaves and twigs for 
manure, the cutting of fuel for dumestic use, and the cuiting of the 
less valuable trees for the building of their own houses and for 
furniture. The difficulty arises from the fact that the holdings 
of the raiyats have, in most cases, never been defined by boun- 
daries or exact areas, and the Government officials have from 
time to time admitted claims to forest and waste lands as included 
in some of the holdings, and this has made it pussible for the 
raiyats generally to advance claims to all the waste adjacent to 
their cultivation, and now to allege » presumption that such waste 
land belongs to them and not to the Government. In Canara 
owing to its heavy rainfall, and the consequent breaking up of the 
country into hills and level valleys between them, the cultivation 
is mainly in the level valleys between the hills, while the hill 
sides are naturally used for the grazing of the cultivators’ cattle 
and for the collection of leaves and fuel. Each ridge or “netticut” 
forms a kind of natural boundary, or limit, within which the 
cultivator of the valley below grazes his cattle etc, and this nser 
up to the ridge gradually led toa claim to the fall proprietary 
right up to the ridge. The convenience of the ridges, or crests of 
hills, as boundaries led to their being often adopted in the mul- 
putta title deeds which were in many cases issued prior to 1844, 
and this strengthened the idea that the warg lands always or 
usually ran up to the crest of the ridge, and gave colour to the 
cultivators’ claims. In some parts of the District and especially 
near the coast, owing to the absence of the hills the claims could 
not be defined by reference to the ridges, but there were generally 
some jungles or pasture lands over which similar privileges were 
exercised and to which similar claims were made (District Manual, 
p- 129). 


In this connection we may point out that much misconception 
has arisen from the use of the word “estate” asthe English equi- 
valent of the ‘ warg, or holding, of a raiyat. Wargis derived 
from the Sanscrit varga—a leaf—and was: applied to the palm 
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leaves on which the revenue official kept an account of the raiyat’s The Secre- 


holding. A man’s warg was simply the account of the assessments 


tary of State 


for India 


payable by him for his lands, which were not necesearily all huayra: 


adjacent, but might be situated at a distance from each other and 
even in different villages. The word “ estate ” conveys the idea of 
acompact property, which is wholly alien to the idea of a warg. 
The use of this word “estate” for the raiyat’s holding has thus 
led to the idea that a wary is a more or less compact entity, com- 
prised of cultivated land and of all the uncultivated land and 
forest lying between the cultivated portions. When once it is 
understood that the lands of one warg may be intermixed with 
those ofanother warg, and may even bein different villages it 
will be apparent how erroneous this idea is, and how linble the 
use of the word ‘ estate’ is to lead to an erroneous conception of the 
rights of the wargdar to waste land adjacent to his cultivated land. 
So long ago as 1889 Mr. Maltby, the Collector, drew attention to 
the fact, that extensive tracts of Government jungle and waste 
had been appropriated in this way by persons who had no title 
whatever or whose right was at least extremely doubtful,and in 
1848 Mr. Blane went very fally into the subject in his report to 
the Board of Revenue, dated 20th September and quoted in 
Sturrock’s District Manual, p. 125. He wrote : “ (37) The theory at 
present asserted by the land-holders of Canara and which has been 
practically acted upon at least since the tharao settlement (1819) 
is this, that their estates include not only the land which was in 
cultivation at the time the former settlements were made, but also 
tracts of waste of two descriptions:—First, the waste lands which 
had fallen out of cultivation in former times, and, second, immemo- 
rial waste lands which never were in cultivation, both of which 
kinds of waste they allege that they have aright to bring under 
cultivation without any additional assessment. They assert that 
the beriz was fixed upon the entire estate, including lands of every 
description. Of theso waste lands, as I have before stated, but 
cannot too often repeat, there is no account or record whatever.” 


“ (40) Upon the whole I am inclined to the belief that it was 
the intention, in fixing the tharao beriz, that no account should 
be taken of increased cultivation within the limits of the estates, 
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and to give the raiyats the full benefit of all the lands they 
might so bring under cultivation.” 


“41. With respect to the other class of waste lands claimed 
as being attached to estates to which I have referred, viz., the 
immemorial waste, they may be considered to form a distinct ques- 
tion from that of the waste lands just referredto. It is to the 
claim to these lands which has been incautiously admitted or at 
least not opposed, that I attribute the absorption of nearly all the 
rekahnust or Government waste land. The claim appears to have 
recently attracted the notice of Government, for itis apparently 
respecting these that it called for some information in its Minutes 
of Consultation, dated 5th August 1845, There are considerable 
tracts of such kinds of waste land attached to a great part of the 
estates, some of which is cultivalle and some consisting of hilly or 
stony ground incapable of improvement. They are often termed 
‘“ Kumaki” lands or lands allowed to assist in the cultivation, and 
they were intended to afford to the raiyats the means of procuring 
leaves from the brushwood or jungles growing on them as manure 
for their fields and to furnish grass as fodder for their cattle ; but 
they do not appear originally to have differed materially from the 
waste lands used for similar purposes in other parts of the country 
except thatin place of being commonto the whole village, they 
were divided and enjoyed in separate portions by the individual 
land-holders, The original terms upon which they wore held then 
I conceive to have been essentially as an adjunct to, and in con- 
nection withthe cultivated lands and the right to them to have 
been a modified right, and only to be enjoyed for the purposes for 
which they wers held as above stated. The usuafract of them for 
such purposes was a necessary concession, but I do not conceive 
them to have been on that account the less Government lands, but 
only lands which they were permitted tooccupy for particular 
purposes.” 

« (42). If such were in general terms the nature of the tenure 
under which they were held it has become entirely altered under 
our administration. The raiyats now claim the absolute proprie- 
tary rightin them the same as to their cultivated lands, and as a 
necessary consequence of such aright, the liberty to bring them 
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under cultivation without the payment of additional assessment 
and eren of selling or letting them, and thus separating them, if 
they choose, from the cultivation and alientting them from the 
original purposes for which they were intended. Another effect of 
such a tenuro is, they can preventothers from taking them upon 
æ patta and upon a fixed assessment payable to Government. 
and the person occupying them pays the rent to the Jand-lord not 
to the Governwent, and is in every respect his tenant. It is neces. 
sary to ob:erve, however, that right to cultivate such lands is not 
admitted in theory, but it is, as a general rule, actually enjoyed in 
practice, from the simple cause to which I have so often alluded 
that we do not know the extent of the original estates, and cannot 
tell, therefore, what is new cultivation and what is old and the ready 
answer to all ques‘ions on the subject is that it is part of the original 
cultivation”. 


It will thus be seen that Mr. Blane in 1818 admitted the full 
proprietary right of the wargdar to the waste lands (adjacent to his 
cultivation) which had formerly been cultivated, but which had fallen 
outof cultivation (Warg banjar); butas regards land which had 
never been cultivated he did not admit any proprietary right,though 
he allowed wh»t he called a modified right, what Mr Sturrock calls 
an easement, but what is really only a license or privilege, viz., to 
make use of the leaves and other produce of the land as an aid to 
the cultivation of the warg lands and for domestic purposes, subject 
to the full proprietary right of Government. Mr. Sturrock says 
that this is the view which has been held and acted upon ever since 
by Government and its Revenue Officers. 


Land within “ nettikut ” limits has not since 1848 been 
regarded as attached to any of the adjacent warg lands, while 
exclusive “ Kumaki” privileges have been conceded in the forests 
adjacent to the warg lands only to the extent of 00 yards all round 
each part of warg land. Beyond this limit of 100 yards the culti- 
vators, %. é., all the wargdars of each valley have been allowed ‘ the 
common usufruct of the open hill sides up to the wuter-shed 
dividing cach valley but must not cut down trees growing in this 


common land *’. (Proceedings of the Board of Revenue, dated o0th’ 
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privileges to 100 yards appears to have originated as far back as 
1828, when Mr, Harris allowed Kumaki to that extent in Govern- 
ment jungles to such wargs as had not then any Kumaki lands 
attached to them, but the general applicution of the limitation to 
the old wargs appears to have been made in 1845. 


Such being the established revenue system and practice in the 
District for the past half century, it would, we think, require much 
stronger evidence than has been adduced before us in these cases, 
to justify us in laying down any rule that the practice is not justi- 
fied Ly the revenue history of the District and that on the coutrary 
there is a presamption that immemorial waste land adjacent to what 
is admittedly warg land must belong to some private owner as con- 
tended by the learned vakil for the appellant 


There is no ground whatever for saying that the land tenures 
of Canara, and the respective rights of the land-holders and of 
Government in Canara are on the same footing as in Malabar. We 
nave seen how by repeated proclamations and executive uction, 
the Government asserted its right in the forests of Canara 
from the earliest times after the acquisition of the Province. 
As regards immemorial waste lands, we know that Manu 
founded the right of tbe cultivator on the fact that he “ had 
cut away the wood and cleared and tilled the land” (chap. IX, pl. 
44 of Sir W. Jones’ translation),a basis that would give him no 
proprivtary rights in waste land which he had never cleared or 
caltivated. Canara, we know, was under the sway of the Vija- 
nagar and Bednore dynasties for some 400 years and then was 
ruled by Hyder and Tippu for some 40 years before it was conquer- 
ed by the British. It is now well established that under the Hindu 
Common Law the immemorial waste lands of the country generally 
belonged to the ruling power. and it would be strange indeed if 
the essential features of the Hindu system were not established 
during the centuries of Hindu rule which preceded the Mahomedan 
conquest. The facts that we know with any certainty indicate that 
that system was, in truth, established. We know that the land 
assessment was based on an estimate of the grain produce of the 
land, which was divided in certain proportions between Governs 
ment and the cultivator just as in the East Coast Districts. 
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Mr. Ellis compared the land tenures in Canara to those in the ee 
Arodi Karai villages to the south of the Coleroon on the East for India 
Coast, where the right of Government to the waste lands has now, Krishnayya. 
after protracted contest, been established as against the Mirasidars. 

We also find that the Native Government sometimes made endow- 

ments by grant of the waset land itself, including forests, though no 

doubt the usual form of grant was of the Government share to the 

produce of occupied land. (Mr. Sturrock’s report of the 8rd April 

1834 printed in Exhibit U, paras. 18 and 19). 


When the Mahomedan Government succeeded the Hindu 
Government there cau be no doubt that it exercised proprietary 
rights over waste lands, in accordance with Mahomedan Law. In 
Manro’s account to which we have already referred in detail, we find 
considerable additions to the revenue in both Hyder’s and ippu’s 
time from the “ cultivation of ancient wacte.” The rule as to 
waste lend is laid down in the Hidaya, Vol. IV, p. 129: “ Whoever 
cultivates waste lands with the permission of the chief obtains a 
property in them ; whereas if a person cultivates them without euch 
permission, ho does not in that case became proprietor, according 
to Hanifa *  * * Besides all waste lands wre plunder, 
seeing that the Mussalmans acquired possession of them by 
conquest and hence no person can assume a propeity in them 
without the consent of the Imam as holds in all cases of plunder ”. 
At page 91 of his work on the law and constitution of 
India, pnblished in 1824, General Galloway writes, “ By the 
Mahomedan Law the land revenue of the Crown was fixed on the 
arable land only. That alone was given away to the husbandman 
who became the owner. All other lands remained the property of 
the State, and were ready to be given away, on application to any 
one who would undertake to cultivate them. If he did cultivate, 
well ; if not within a reasonable time, which was limited to three 
years, the land was taken from him, and might be given to another, ` 
By law, therefore, it is evident that no right can exist in any 
individual, or body of individual, to any other description of land 
than that which is cultivated”. Nothing in fact can be more cer- 
tuin than that under the Mahomedan Law waste land was the 
property of the State, as shownin great detail in Vyakunta 
Bapuji’s Case.* 
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The British Government when it took Canara from Tippu 
Sultan in 1799 succeeded to the rights which be then actually exer- 


“Kefshnayya cises as sovereign, and the rights thus acquired continued in the 


-British Government until given up by it. This was the view of 
the Madras Government in its letter of the 20th September 1809.7 
Speaking of Inams the letter says: “The Inams having been en- 
tirely resumed by the house of Hyder Ali, original grounds on 
which they were granted have been subverted, and the Company 
having succeeded to the right actually exercised by Tippu Sultan 
it cannot be incumbent on them to revert to the original institu- 
tion of those grants”. 


We have already shown that it cannot be held that Munro even 
in 1800 considered that Government had no proprietary right in im- 
memorial waste lands in Canara. But whatever argument may be 
founded on some passages in his early reports, his minute of the 
31st December 1824, in the earlier part of which he more than 
once referred to Canara, shows that in his later years he had no 


doubt as to the rights of Government in the immemorial waste 


lands. As pointed ont in Vyakunta Bupuji’s case* : “ Both Sir 


“Thomas Munro and Mr. Mountstuart Elphinstone maintained that 


‘the waste land now belongs, and has always belonged to Govern- 
ment. The former, in a minute of the 31st December 1824, penned 


“by him'as Governor of Madras, when his experience had reached 


its ripest maturity, after referring to the opinion of Mr. Ellis that 


_ the waste land in miras villages in Arcot belonged to the Mirasdars 


jointly, denied that they had “ the right of ownership.” He added, 
“The Circar (Sarcar) from ancient times has every where, even in 
Arcot as well as in other provinces, granted waste in inam, free of 
every rent of claim, public or private, and appears in all such 
grants to have considered the waste as being exclusively its 
own property. It may be objected that if this were the 
case, it might give away the whole waste lands of a village, 


.and injure the inhabitants by depriving them of their pas- 
_tures. It certainly might give away the whole, but whether the 
_ exercise of this right would be injurious to the inhabitants would 


—_——_—— aa 


J. quoted at p. 125 of 12 B. H. ©, App- 
2, 13B. H, 0. App at p 58 
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depend on circumstances.” And again he says: “In all villages, 
whether miras or not, the inhabitants reserveto themselves the ex- 
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gers not against the Circar (Sarkar) which possess, I think, by the 
usage of the country, the absolute right of disposing of the waste 
as it pleases, in villages which are miras as well as in those which 
are not. In the Dekkan, in miras villages, the corporation has not 
the right of disposing unoccupied land, but the Circar has”. And 
Mr. Elphinstone says: “The unoccupied waste, as in all other 
cases where society has assumed a regular form, must, no doubt, 
have belonged to the State ; but the King, instead of transferring 
this property to the intended cultivators for a price paid once for 
all, or for a fixed annual rent or quit rent (as is usual in other 
countries) reserved a certain portion of the produce, which increas- 
ed or diminished according to the extent and nature of the cultiav- 
tion. The rest of the produce belonged to the community of 
settlers.” 


The State, he subsequently, at some length, shows, might 
grant those waste lands on such terms as it deemed fit and found 
practicable. 


With reference to these considerations West, J. in Baskarappu 
v. Collector of North Canara, lays it down that “ under British 
rule though its introduction would not extinguish private rights 
already fully acquired, the principle from which we must start is 
that waste lands belong to the State”, 


The British Government having thus succeeded to the full 
ownership of all forest and immemorial waste lands, has it in 
Canara ever abandoned those rights generally to any person or sets 
of persons? We do not find any evidence that it has. 


We have already seen how explicitly and repeatedly the right 
of the State in the forests was asserted in proclamations issued by, 
or under the direct orders of Government, and the proclamations 
were followed by executive action. We also know that the British: 
Government has from the earliest times formed new wargs by grants 
made from immemorial waste. Such new wargs are locally distin-. 
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guished by a special name and are known as Hosagame wargs 
(District Manual,p. 120). They are distinct from re-grants of escheat- 


Krishnayya. ed or abandoned wargs. Several Hosagame wargs are reterred 


to in the evidence in the cases before us and in some instances (see 
judgment in App. 28) these new wargs have been formed out of 
waste land actually contignous to cultivated warg lands, and the 
new wargs have sometimes been assigned to strangers having no 
adjacent warg lands. At pages 122 and 128 of the District Manual 
Mr. Sturrock gives the rules for the classification and grant of 
these lands and says: ‘There are but few assessed waste lands 
in this District, except in localities where they are not now much 
sought after, and consequently the majority of darkhasts are for 
unasses3zed waste, and are dealt with as far as possible under the 
same rules as are in force for applications for assessed waste in other 
Districts.” 


The formation of these new wargs as part of the regular 
revenue system of the District conclusively negatives the conten- 
tion that all waste lands in the District belonged to the ancient 
wargdars. These new wargs are formed out of lands in which 
previously the old wargdars had evjoyed Kumaki privileges, and 
this fact goes far to show that tle Kumaki privileges were privi- 
leges and nothing more, and were similar tothe privileges enjoyed 
by mirasidars in other Districts in the Government waste lands of 
their villages. 


No evidence has been adduced before us to show that the 
wargdars do now, in fact, exercise or have generally in the past, 
exercised, acts of undoubted ownership in the waste lands adjacent 
to their cultivation and running up to the Netticut or ridge, such 
as the granting of leases to tenants for cultivation, the cutting of 
the more valuable timber trees for sale, and the like. All that 
they have generally done are such acts as the Government allows 
to be done in what are admittedly Government forest and waste 
lands for the benefit of the adjacent cultivation, such as the taking 
of fuel and of leaves for manure (see Judgment in \. S. 28, infra). 
As pointed out by West, J., in Baskarappa v. Collector of N 
Ganara,' “ In the case of -@ private owner even, the allowance of 


1, LLB. 8B. 686, - 
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acts which do not necessarily involve any denial of his ownership, ae Secre- 


or a grant from him, does not suffice to create an ownership against 
him ; and the mere non-interference of the State, to which neglect 
is not to be imputed, is not to be accounted for, if it can be other- 
wise accounted for, on a presumption of a surrender of its owner- 
ship. Such a transaction must be evidenced by an undisguised and 
effective appropriation assented to or submitted to by some one 
having due authority, or else fortified by an equivalent law of 
prescription”. It may be added that “ even though there had been 
no interference on the part of the revenue officers with the free use 
of the forest, yet that free use, without un exclusive appropriation, 
would not in itself constitute an exclusive right as against the 
public. The right arising from the State’s eminent domain is not 
extinguished by its mere non-exercise; and its exercise was not 
called for until some public injury or inconvenience arose!” and 
“there can be no grant, no acquiescence in possession, unless the 
essential elements of possession, a fixed, a definable, an exclusive 
occupation exist, and are present to the perception of the parties?”, 


All these considerations point to the conclusion that the 
general presumption is in favour of Gove nment ownership of any 
immemorial waste lands to which no private person can show a title 
by grant, or by such user and occupation as is inconsistent with the 
proprietary right of Government. What acts prove such user and 
occupation must be determined according to the circumatances of 
each case separately. On the other hand, land which has been at 
any former time cultivated may generally be presumed to be warg 
land, unless it is shown that it was Kumri or otherwise not included 
in any warg. As to grants we know that 893 Mulpattas, or title 
deeds in which the boundaries of the lands were specified, were 
iseued prior to 1844. These grants often include forest and waste 
landa, and, though at one time, it was thought by some that it was 
not intended to grant or acknowledge proprietary right in such 
lands, Government since 188! has acknowledg: d the full proprietary 
right of the grantees to everything within the boundaries in those 
grants (G. O. dated 7th Dəcember 1881, No. 839 R D) and no 
difficulty can now be felt in dealing with these cases except in 
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identifying the boundaries. ‘The fact that forest and waste was 
included in these title deeds, even if the omission to secure the 
proprietary rights of Government therein was not auintentional, is 
only evidence at most that the Revenue officers who issued those 
title deeds thought that the particular patches of forest and waste 
included in the deeds belonged to the particular wargdars they 
were dealing with. It cannot be regarded as proof that any other 
patch of forest or waste belongs to some other wargdar, especially 
in view of the fact that when the effect of the terms of these title 
deeds began to be realized their further issue was, in fact, dis- 
continued in 1844, and finally forbidden in 1859. 


The conclusions at which we have arrived are in accordance 
with the decisions of this Court in all the cases in which these 
questions have hitherto been considered. In the caseof Subbaraya 
v. Krishnappa’ the Collevtor granted to another certain land 
which was included in the Kumaki waste land attached to the warg 
of the plainiff. The plaintiff sued to recover possession of the 
and, but the Court, (Collins, C. J., and Parker, J.) referring to the 
two Bombay cases quoted above, held that “ the principle to start 
from is that waste lands belong to the State,” and that as this was 
waste land not included in the plaintiff’s warg, or holding, bat only 
attached to it as Kumaki, that is, as an aid to the cultivation of 
warg land by supplying leaves and manure, etc., it was open to the 
Oollector to grant it for cultivation to any other person at his 
discretion. It may be that in that case the general rule was taken 
for granted and there can be no doubt there was not the elaborate 
examination into the question from the historical point of view 
which there has been in the present case. In the present case we: 
have had the advantage of hearing a very full argument, and of 
considering all the available documentary evidence which can. 
throw any light upon the question. After giving full considera- 
tion to the arguments and the documents the conclusion at which 
we have arrived is that the law as laid down in Subbaraya v. 
Krishnappa is good law. The same view had been taken in an 
earlier unreported case (S. A No. 86 of of 1886, Fernandes v. 
Madappu) in which the Court (Kernan and Varker, JJ.) held 
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“ the plaintiff is not entitled to have 100 yards next his warg 
kept waste, so that he may usethe same. The Government are 
the proprieters of the waste lands and they had the power 
at any time to give them on darkhast. They have given them 
to the Ist defendant on darkhast, and before they did so the 
appellant applied for them on darkhast, and this was refused. 
According to the custom of Kumaki, a Wargdar is only entitled 
to an 100 yards waste next to his warg so long as they remain 
waste.” In S. A. 436 of 1899 the claim was allowed solely upon 
the ground that a grant had been proved which comprised the whole 
of the area within the boundaries without any reservation in refer- 
ence to forest land. In Criminal Revision Case No. 326 of 1901, 
two members of the present Bench upheld a conviction of a Warg- 
dar for cutting timber in the Kumaki attached to the warg. 


We are not aware of any decision of this Court in which doubts 
as to the correctness of those decisions have been xpressed.. 


The decision in the Attapadi Valley case (Secretary of State 
v. Vira Rayan") is irrelevant since it relates to Malabur, the revenue 
history and tenures of which are very different from those of Canara. 
In that case the Judges considered it of vital importance to deter- 
mine at the outset whether the land in question appertained to 
the District of Malabar, and they are careful to limit the statement 
that there is no presumption that forest lands are the property of 
-the Crown to the District of Malabar. That case was, moreover, ono 
in which Government as plaintiff sned for a declaration of the 
right of Government to the land, andthe suit was dismissed 
expressly on the ground that the respondents (defendants) “ were 
in possession of and recognised as proprietors of the lands they 
claim by Government Officials for a long period,” and on the ground 
that there was “ no proof of possession on the part of the Crown 
and no proof that any cause of action has arisen against any of the 
defendants within 60 years before suit.” 


In Case No. 9 of 1881 in the decrees of the Sadr Adaulat 

p. 84, to which iLe District Judge refers, the Collector of Canara 

claimed to have the right to eject a person froma garden. As the 

Judgment puts it “ the point maintained is that Government being 

the landlord and proprietor of the garden in dispute, the principal 
1. L L.R., 9 M. 187. 
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Collector, as the servant of Government, had aright to oust the 


for India plaintiff, she being a tenant-at-will,” and as “the garden now in 


v. 
Krishusyya. 


dispute always re:nained in the possession of the Sarkar.” The 
garden had, in fact, been in possession of the defendant before 
the British Government took possession of the country, and as the 
Court pointed out, she had “continued to occupy the premises on 
‘ Beriz Puttahs’ from the Collector, the tenor of which appears to 
involve an acknowledgment of proprietary rights in the occupant 
rather than the contrary as contended for by the appellant.” Such 
being the facts of the case before it, the Sadar Adaulat naturally 
enough held that the 4]st para of the minute of the Board of 
Revenue, dated the 5th January 1818, was conclusive evidence 
that Government had no right to the garden in dispute. There is 
absolutely no decision in the Judgment, nor even any obiter 
dictum, tothe effect that Government in Canara has no title to 
the forest and immemoral waste to which a private title is not 
made ont 


Such being our conclasions on the general questions of prin- 
ciple, we must now consider the particulars of each of the appeals 
before us. 

In Second Appzal No. 1277 of 1900. 


The learned Advocate-General contends that at the time when 
the claimant’s warg land were surveyed about the year 1890, the 
claimant made no claim to the forest now claimed, and that con- 
sequently the present claim is barred by 8. 25 of the Boundary 
Marks Act (Act XXVIII of 1860, Madras) and relies on the Fall 
Bench decision in Kamaraju v. The Secretary of State.? 


It may perhaps, be that the claim is so barred, but the Go- 
vernment has not adduced any proof that the procedure prescrib- 
ed by the Act was followed, so as to make the survey binding on 
the claimant. No issue was taken, and the matter was not inves- 
tigated by the Courts below. We cannot, therefore, in Second 
Appeal disallow the claim on this ground. 


On the other hand,t he claimant’s vakil contends that the 
District Judge has found that the forest claimed forms part of the 
claimant’s warg, and urges that this is a finding of fact which it 
is not open to us to reviewin Second Appeal. 





L L L, B, 11 M. 809 (814). 
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We; however, think that itis clear from a perusal of the 
District Judge’sjudgment that he misunderstood the common 


The Recre» 


tory of State 


for India 


law of the District and had not present to his mind a correct view Krishunyya. 


of the presumptions in regard to forest landin Canara which we 


have seen arise from a consideration of its Revenue history and: 


peculiar tenures. For instance, he accepts a brief statement from 
the Imperial Gazetteer that “ almost allland in South Canara is 
private property, some unclaimed waste and lands escheated to 
Government being the only exception. The whole is divided into 
estates (wargs), &c.” We have seen how inaccurate and inadequate 
this whole passage is as a definition of the tenures of the District 
and the respective position of the Government and of the wargdars 
quoad the forest and immemorial waste lands, and the misconceptions 
on these fundamental questions of the common law have misled the 
District Judge in his appreciation of the evidence that has been 
adduced. 


It is also clear that the District Judge has attributed to the 
claimant’s witnesses evidence which is not to be found on the 
record and he has not dealt with the important evidence given by 
the Village Officers on behalf of Government or the inferences to be 
drawn against the claimant from his own petitions and from the 
Revenue receipts filed by him. For instance, in para. 2 of his 
Judgment he says: “Three witnesser were examined on behalf of 
the appellant (claimant), one being his Kariastan and the other 
two his tenants. Their evidence is to the effect that the forest has 
from time immemorial been included in warg No. @ ggnd that the 
appellant and his ancestors have exclusively exercised proprietary 
rights over it.’ Not one of these witnesses says that the for- 
est isincluded in warg No. 382, nor dothey say that the clajmant 
has exercised exclusive proprietary rights over it. The Kariastan 
merely produces Exhibits A to D and says that he “ sends coolies 
to the forest to bring firewood, leaves, twigs, etc. from the forest’, 
and “ I have prevented many persons from trespassing and collect- 
ing produce in the forest. The watchers bring them to me.” 
These acts, as we have seen, do not by any means prove exclusive 
proprietary right as against Government. They ara precisely the 
acts done by all wargdars in regard to Government land in which 
they are allowed “ Kumaki” or - Nettikat privileges for the benefit 
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and better enjoyment of their warg lands. The two tenants no 
daubt say that the claimant has been “ in enjoyment of the forest 
from time immemorial”, one of them says that the forest “ belongs 
to the claimant”, and they give asa reason for this view that no 
one is allowed to take things from the forest without the claimant’s 
leave, but the effect of this general evidenceis rendered compara- 
tively unimportant by the fact that both say that other wargdars 
similarly enjoy und take produce from the slopes of the hills above 
their wargs. Thus ifthe evidence of these witnesses is to be 
accepted as proof of tha claimant’s exclusive proprietary right in 
the forest, it would equally justify the finding of similar rights in 
all wargdars in the forests stretching from their warg lands to the 
crests of the hills above them; but we have seen that these 
Nettikat privileges are something very different from proprietary 
rights and do not negative the proprietary right of Government. 


The witnesses also refer to the claimant paying watchers to 
keep away trespasters and, in Exhibit C we find entries of such 
payments, from time to time, for many years past, but the Dis- 
trict Judge has not noticed that the keeping of such watchmen is 
not necessarily proof of a possession adverse to Government, They 
aie necessary to prevent trespassers from other villagers taking the 
produce of lands. As long ago as 1858, the custom of keeping 
such guards was recognized, and its practice even enjoined by the 
authorities as a means of preventing violence and theft 
and the destruction of the forests. Mr. Maltby in his proclamation 
of August 1854 (printed as Exhibit H in the docaments in A. 8. 
No. 26) after re-iterating the rights of Government to the “ forest 
and hill etc., excepting the lands under cultivation” and inform- 
ing the people how they were to proceed if they required timber 
etc., from Government jungles or from Kamaki lunds, proceeded as 
follows :— 


‘There is no objection to the ryots guarding and growing the 


. forest situated near their lands or according to custom of the 


country, as far as the Neitikattu or Niradhare, for the aid of the 
cultivation of their lands, and to their usuing the grass, dry leaves, 
and fuel iherefrom. Yet on this pretext the forest should not be 
cut from the bottom (roots), and sold. If forany good reason it 
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is necessary to cut the forest from the bottom, a petition should be The Secre- 

made with regard to it and such orders as the merits of the case Be India 

deserve shall be given.” Krisbuayya. 
“ It has been noticed in many proceedings that on account of 

the ill-will which the ryots bear towards each other, strangers cut 

leaves, fuel etc., by force from the forest situated near the lands of 

another and grown by him by keeping guard over it and it is made 

the subject of a suit. If such things take place, there is reason to 

fear violence and theft being committed and to the growth of 

forests being distroyed. ‘Vherefore in future each should guard the 

forest in the neighbourhood of his lands as ordered above, only the 

leaves, grass, dry leaves and fnel necessary for the aid of cultiva- 

tion of his lands should be used and other people should not enter 

that forest. There are lands which have no forest in the neighbour- 

hood. Those that cultivate such lands should remain separate, and 

make use of leaves and fuel for the aid of their cultivation from 

the forest enjoyed by the ten people (Hattu Mandi).” (Note.—That 

is, by the villagers generally). 


“If any one cuts trees and forests contrary to the order given 
above, the same shall be attached and those that cut the same shall 
be punished according to law.” 


The acts then, to which these witnesses speak are consistent 
with the forest being the property of Government in which the 
claimant enjoyed so called Nettikut privileges. It is remarkable 
that none of the witnesses speak of the claimant ever felling timber, 
or giving permits for such felling or for cultivation in the forest. 
These are the especial acts indicative of ownership which might be 
looked for if the claimant, in truth, exercised anything more than 
“ Netticut” privileges. 


The claimant’s petitions show that her original claim on the 
16th May 1894 was not to proprietary right, but rather to the 
continuance of the existing Kumaki or Netticut privileges. She 
there speaks of the forest as “adjoining” not as forming part of her 
warg No. 31 and as being necessary as an aid to its cultivation by 
supplying manure and leaves etc, and for fuel. In her next 
petition, dated 18th September 1894, her Kariastan says he will 
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adduce documentary evidence to prove her title to the forest. 
This it may be noticed, he has not done. In the third petition, 
dated the 18th October 1894, the Kariastan speaks of the forest as 
“abutting” both on wargs Nos. 31 and 82 and adds that “the 
chittas of warg No. 32 bring to light another circumstance of the 
utmost importance,” viz., that a considerable portion of the forest 
has been held by the house as an integral part of the wag No. £2 
itself for which an assessment of Rs, 44 on a distinct heading has 
been levied for that warg.” 


Here the forest is no longer only “ adjoining” warg No. 31, but 
it “ abats” warg No. 32 also, which is a much larger warg, and a 
portion (not the whole) is an intergal part of the warg, charged 
with a separate assessment. Inthe next and latest petition, though 
the forest is still spoken of as “adjoining wargs Nos. 31 and 32” 
yet the whole is claimed as a portion of the assessed land. It 
seems unlikely that the claim would have been made in these 
uncertain terms of progressive comprehensiveness if the lands were 
really part and parcel of the warg and had been held as such in 
proprietary right for many years. 


That such was not the true character of the land appears to be 
almosé demonstrated by one fact to which the District Judge has 
hardly referred. It is this. Exhibits A and B are the Jamabandi 
chittas, or Revenue accounts, for the years 1819 to 1893 inclusive. 
The Rs. 44 referred to in the claimant’s petition of 18th October 
1894 is the 11 (huns) which appear in line 3 page 2 of Exhibit A 
as the assessment imposed in 1808 as “Sarkar demand on darkasted 
land.” There is nothing to suggest that this was a new assessment 
on forest land already included in the warg. The description of 
the land as “ darkasted” 4. e., obtained from Government on appli- 
cation to the Revenue authorities, negatives the supposition that 
the forest or waste land adjacent to the cultivation was then part 
of the warg, for, if it was, no extra charge would have been made 
on its cultivation, for the assessment on a warg is a lump sum 
payable on all the lands in the warg whether they be cultivated or 
left waste’ Moreover, in the same accounts (page 12) in the fasli 
1265. (1855) we find an entry “ Hosagame Rs. 45-3-2 ” and again 
(page 9) in 1889 we find an entry “ excess on Hosagamy for this 
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year Rs. 3-2-5.” We have soen that Hosagame is a technical term 
applied to land newly granted for cultivation out of the Govern- 
meut immemorial waste or forest. If the claimant held the lands 
as part of his warg, they would not have been granted as Hosagame 
and they would not have been charged with assessment. The 
District Judge evidently did not understand this, for he says that 
the system under which warg lands left waste and again cultivated 
are assessed, is referred to at p. 220 of 12 Bow. H. ©. R. App. 
and “explains why tho appellant in this case obtained a patta for 
warg land newly cultivated some years ago.” We can find no 
such explanation in the passage referred to. We think the 
District Judge has altogether misunderstood these //osagame 
entries and the inferences to be drawn from them, 


Then turning to the evidence of the three village officers 
examined as witnesses by Government we find that the District 
Judge sums it all up in one sontence of three and a half lines and 
then makes no further reference to it in the jadgment. Yet that 
evidence is very important and deserves consideration. The shan- 
bogue (karnam) proves that the Warg No. 82 consists of 72 acres— 
particulars of which are given in the (survey) A Register (pro- 
duced)—all being cultivated as one, two or three crop land 
(betta, majal, bail) with the exception of three acres of waste. 
He distinctly states that this is the full area on which assessment 
is paid and that there is no other land belonging to or attached to 
the warg No. 32. There was practically no cross-examination as 
to this evidence. Ifit is true, there isan end of the claimant’s 
case, yet the District Judge makes no reference toit. It is not 
necessary in this Second Appeal to discuss the other evidence of 
the village officers. It js enough to say that much of it appears to 
be highly pertinent to the question before the District Judge, viz., 
whether the forest claimed was part and parcel of the warg or was 
not included in it, and the District Judge has apparently not 
considered ite Lastly, the District Judge refers to Exhibit D(II) 
asa genichit executed by a tenant of the claimant. This docu- 
ment has not been proved, nor is it shown to have been acted upon. 
It is not admissible as evidence. : 


In these circumstances we set aside the decree of the District 
Judge and remand the appeal for disposal with reference to all the 
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res ae evidence in the case, and with reference to the general principles 
for pai and presumptions which we have found to be established on a 
Krishuayya. review of the revenne history and tenures of the District. The 
District Judge may at the heiring of the appeal, if he sees fit, 
admit further evidence properly admissible in appeal, on behalf of 
either side, including the petition, dated 26th November 1888, by 
the grandmother of the claimant applying to Government for land 
adjoining Warg No. 32. aud the order thereon (printed at pp. 53 
and 45 of the documents in S. A. No. 1276.) Costs in this Court 

will abide and follow the result. 


In Second Appeal No. 1276 of 1900. 


In this case the District J udge has found that the claimant’s 
ancestor had obtained confirmatory grants of the tracts in dispute 
from the Vital Rajah (Exhibits B, D, E,) prior to the conquest of 
the country by the British, and that his family had been in continu- 
ous possession ever since, such possession being evidenced by such 
acts of ownership as the making of tanks in the forest, the construc- 
tion of a boundary wall, the felling of the trees and generally by 
using the forest as they pleased to the exclusion of all others. 
This is a finding of fact with which we are not at liberty to inter- 
fere in Second Appeal. There are not in this case those special 
facts which exist in S. A. No. 1277 and which prevent us from ac- 
cepting the Judge’s finding in that case as binding on us. In the 
present case the title being found to be in the claimant, the acts 
of possession are naturally referrible to such title. Some of them 
are, moreover, of a character to indicate proprietary right in the 
claimant rather than such permissive use as is referrible to Kumaki 
and Netticut privileges, and such use as is not inconsistent with 
the proprietary right of Government. 


We therefore dismiss this Second Appeal with costs, 
In Appeal No. 28 of 1902. 


The appellant claims a large area of forest in the proposed reserv- 
ed forests known as Halesomeshwar and New Someshwar blocks on 
the ground that the forest claimed forms part of his Geni warg No. 
6 and of his Muli warg No. 16 of Nadpal village. We think that 
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the Forest Settlement Officer rightly rejected his claim on the evi- The Secre- 

3 š tary of State 
denco before him. That evidence was, however, very meagre- for India 
After the appeal was filed, a plan of the locality was prepared by Krishnayya. 
a Commissioner appointed by the Court and further evidence on 


both sides was admitted. 


The whole of the evidence now before us makes it clear that 
the appellant has no proprietary right to the land. He rests his 
claim mainly on Exhibits H and A, and on oral evidence of enjoy- 
ment. Exhibit H isa statement prepared in 1822 for the purpose 
of showing the boundaries between Mysore and the Company’s 
territories. It shows the crest of the ghats as the boundary and 
states the distance of this boundary line to be three leagues from 
the Mursevadur lands of the warg of Nadupal village and from 
the Arsinamane lands of Halesomeshwar village. It describes the 
whole of the interval as forest in which teak and jack trees grow 
and adds that the wargdar of Halesomeshwar (who appears to be 
the ancestor of the appellant) “takes deer, boars, etc., and cuts for 
Kumri.” (Note.—It is agreed before us that the vernacular words 
which are translated in the printed records “fells in the forest” 
ought to be translated “ cuts for Kumri.”’) It is not clear who 
prepared this statement, or what authority attached toit. But 
assuming that the statement is entitled to any weight, it certainly 
does net support the appellant’s claim to proprietary right if the 
forest was then regarded as part of his warg it would have been so 
stated. The fact that he captured deer and boar and had Kauri 
(shifting) cultivation in the forest is in no way inconsistent with 
the forest being the property of Government, while the fact that 
these alone are recited as his rightsor privileges in connection 
with this great tract of forest, extending for many miles to the top 
of the ghats, negatives the idea of his proprietary right.’ 


On the other hand itis shown by Exhibit I, read with Exhi- 
bits VII to XI, that in this very year, 1822, in which Exhibit H 
was prepared, these forest tracts were entered in the list of Govern- 
ment forests prepared by the Collector, Mr. Harris Mr. Webster, 
the Collector in 1876, in dealing with the appellant’s claim to these 
forests says (Exhibits X) that Mr Harris’ list was “signed” by 
the appellant’s grand-father as well as by the village officers. It is 
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not clear from the records before us that the appellant’s grantfathor 
actually signed the lists, but Exhibit I Col. 5 shows that the list 
was “prepared from information supplied” by the village officers 
and the appellant’s grandfather as well as the actual cultivator of 
the Molarsinumane lands belonging to the latter (Exhibits VIII 
and X). Reading Exhibit H and I together, it is clear, that in 1822, 
the appellant’s ancestor, the Collector and the village officers all 
regarded these ghat forests as the property of Government, 


Then the appellant relies on Exhibit A. It is a chitts or state- 
ment prepared in 1829 by the Monigar (or Revenue Inspector) in 
obedience to un order from the Collector, showing the profits, bound- 
aries etc., of warg No. 5 of Nadpal village. Its heading shows 
that it was prepard “in the presence of the village officers and 
ryots of Halesomeshwar for the purpose of issuing a Mulpatta,’» 
The Mulpatta was apparently claimed by the tenants of the appel- 
lant’s grandfather (Exhibit IV, para. 3.) The statement describes 
the lands said to be in the possession of each of the tenants of the 
warg and in many cases forests ure entered as part of the tenant’s 
holding. Some of these forests and small patches of which the 
measurements are given, but in other cases they are said to be so 
dense and extensive that they cannot be measured. There is 
nothing to show that this list was ever accepted by the Collector. 
It is certain that no Mulpatta was ever issued. The mere entry of 
these forests in an account prepard by a subordinate official from 
the statements of the parties interested (the appellant's ancestor 
being the karnam or accountant of the village), Lut never accept- 
ed or acted upon by the Collector, cannot be regarded as establish- 
ing the appellant’s title as against Government, especially when the 
inferences to be drawn from Exhibits H and J, prepared only seven 
years previously, are borne in mind. 

Then we find from Exhibits XII, XIII and XTV read with the 
evidence of the Forest Ranger who prepared the plan Exhibit XV, 
that in1865 Government made grants of various portion of this forest 
for cultivation to persons other than appellant. They, in fact, creat- 
ed three Hosagame (or new) wargs in this forest within the bound- 
aries given in Exhibits H and A, and no objection has even been 
taken by the appellant to this exercise by the Government of the 
fullest proprietary right. 


PaRr-iv.] THE MADRAS LAW JOURNAL REPORTS. 181 


The absence of any proprietary right in the appellant to these The Score- 


tary of State 


forests is also clear from the proceedings in Exhibits II to VI. for India 
These show that the lands comprised inthe appellant’s warg in Rushnayya. 


Nadpal village were from very early times in the possession of ten- 
ants under the wargdar. In 1829 the tenants claimed to have per- 
manent occupancy rights and asked for Mulpattas to be issued to 
them. Exhibit A was apparently prepared in connection with this 
claim. The Collector, however, appears to have rejected their 
claim-and advised the appellant’s father the wargdar, to sue them for 
possession. He accordingly filed O. S. No. 80 of 1867 on the file 
of the Karkal District Munsif, obtained a decree and got posses- 
sion of all the property. Neither-in the schedule attached to the 
plaint (Exhibit I) nor in the list of property delivered by the Court 
Amin (Exhibit IIT) is there any mention of forest. Itis all describ- 
-ed as bail (three Crop) majal (two crop), bett (one crop), garden 
land or houses or house site. In Exhibit IV, dated 26th March 1872, 
the appellant prayed the Collector on the strength of this decree to 
“ enter the warg and Kudtala (revenue registry) of the whole of 
the property” in his name and added: “If perchance any land over 
which the Government has rights is included within the boundaries 
stated in the decree, it is enough if the warg and Kudtala of the 
cultivated land only are entered in my name.” The tenants, how- 
ever, objected to the transfer and in his petition Exhibit V of the 
28th May 1872the appellant recited the history of the property and 
jn his statement made to the Deputy Tahsildar on the next day 
said : “ It appears that about 25 acres of Government lands are 
included in the boundaries of the decree. I shall not make any 
improvement on that land without permission. I shall use it for 
leaves and fuel for the aid of cultivation only. Tt is enough if the 
warg,and Kudtala are entered in my name only for the cultivated 
land.” These proceedings are important as they show, firstly, that 
though the whole of the warg lands were in possession of the ten- 
ants, no forest lands were included ; and, secondly, that when some 
25 acres of forest was included in the decree, the appellant admit- 
ted- that the inclusion was incorrect, that the forest was Govern- 
ment land and that he made no claim to it as part of the warg. It 
cannot be suggested that the forest now claimed by the appellant 
remained in possession of the appellant while thecultivated landalone 
was in possession of the tenants. The appellant makes no claith to 
such-separate possession. There is no evidence in support of it. The 
F 


182 THE MADRAS LAW JOURNAL REPORTS. [vor. xv. 


The Secre- only evidence of possession of the forest land now claimed by the 
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appellant refers to the tenants tuking fuel and manure from it for 


Krishn = the benefit of their cultivation, but the very language of the appel- 


]ant in regard to this 25 acres included in the decree shows that 
the appellant regarded the use of the Government forest land 
for the taking of fuel and of leaves for manure as an aid to culti- 
vation us a privilege enjoyed by leave of Government and not such 
as to indicate any proprietary right in the person so using the 
land. This brings us to the oral evidence of enjoyment relied on 
by the appellant. It entirely fails to establish his right. The 
appellant himself, though 52 years of age, gives no evidence of any 
acts of enjoyment of the forest land by himself or his tenants and 
he admits that his tenants have not cut and sold timber from it. 
He called three of the villagers but they merely state in the most 
general way that tho appellant’s family “enjoy the forests” by 
taking firewood, Jeaves and twigs and small trees and they admit 
that precisely the same acts are done in the Government forests 
(or Revenue jungles as one of the witnesses calls them). All the 
witnesses say thai there has been no cultivation or felling of 
timber at any time in the forests claimed. As already stated the 
so-called acts of enjoyment are such as Government permits, or 
until recently permitted, in its forests, and do not operate to create 
any proprietary right in the licensees. 


The whole of the evidence, oral and documentary, shows that 
the appellant has no such right as he claims, and his appeal must 
be dismissed with costs, except the costs provided for by the order 
of this Court, dated 4th December 1901. 


In Appeal No. 27 of 1902. 


In this case the claimants own wargs 15, 16 and 17 of Anan- 
tadi. They claim the slopes of the Sulaimalai and Ballamalai hills 
between their warg lands in the valley and the watershed of the 
hills on the strength of an alleged Mulpatta, Exhibit A, and bp - 
virtue, of the prescriptive title acquired by long occupation, The 
Forest Settlement Officer disallowed the claim and the claimants 
appeal. If Exhibit A was, in fact,a Mulpatta granted by the 
Collector, and if the lands claimed were within the boundaries 
given in it, we would certainly be unable to accept: the Forest 
Settlement Officer’s view that it conferred no title to the forest 

land within its limite. As already stated the Government has now 
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far many years past accepted the view of the Bombay High Oourt 
that the Mulputtas granted by Collectors do convey a title to all 
lands within their boundaries, snbject of course, to the right of 
Government to assess them. 


But Exhibit A is not a Mulpatia nor is it admissible as evid- 


ence that the claimant ever had such a Mulpatia. It purports to. 


be a copy, not of an original Mulpatta, but of a copy of a Mulpatta. 
As such it is not admissible even as secondary evidence of the 
contents of the original (S. 68, Indian Evidence Act). 


The claimants’ vakil when producing the copy said that the 
original would be produced at the adjourned hearing, but it was 
not produced. Even if Exhibit A could be looked at as evid- 
ence of the alleged grant, the boundaries are so vague that it 
would be impossible, so far as the evidence before us goes, to 
say that the forest claimed is within its limits. Indeed the con- 
trary would seem to be the case, as the northern boundary is 
said to be the rice land (“bail”) of a certain warg, and three 
cocoanut trees, neither of which would be found on the top of 
a hill. Moreover there is nothing to show that the present olaim- 
ants are the descendants, or heirs, or transferees of the persons 
named in Exhibit A. Exhibit A is in fact, quite worthless as 
evidence of the claimants’ alleged title to the forest. 


Nor is there any evidence from which a proprietary title by 
prescription can be found. All that the claimants’ witnesses say 
is that for many years past the claimants have taken from the 
forest in dispute leaves and manure for the benefit of their culti- 
vated lands and that they have paid watchmen to prevent others 
from taking the leaves and manure. But, as we have already seen 
in dealing with S. A. No. 1277, such use of the leaves and manure 
of the Government forests is permitted by Government in favour 
of wargs situated close to the forests, and Government not only 
permitted, but enjoined the wargdars, so long ago as 1854, to 
employ watchers in order to prevent strangers taking the leaves 
and manure away from the forest to the injury of the wargs for 
whose benefit Government allowed it to be used. The evidence 
adduced by the claimants does not prove or even indicate any 
proprietary right as against Government. The fact that they 
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ndduce no evidence to show that they have ever cultivated: the. 
forest, or cut timber trees in it, or sold its produce, or planted: 
up the slopes, suggests that their occupation is not proprietary, 
but only permissive in accordance with the Kumukt or Netticut 
privileges allowed by Government, and that such is the real 
character of their occupation appears from other statemonts of 
their own witnesses as well as from the evidence of the village 
officers. The claimants’ first witness says that there ‘are seven 
wargdars besides the claimants in Anantadi and that each enjoy- 
ed the slopes of the hill adjoining his warg just as the claimants 
did, Claimants’ 8rd witness says “I enjoy the slopes of the 
Sulaimalai adjoining my land as claimant enjoys those adjoining 
his.” Claimants’ 4th witness says “Other wargdars enjoy the 
Sulamalai slopes adjoining their lands. They enjoy the slopes up 
to the netticut. Claimant owns inthe same way.” The Shan- 
bogue of the village gives the exact area of the claimants’-three 
wargs and says plainly that “ The wargs have Kumaki jungle, but 
no other forest” and explains that the Kumaki land extends only 
for 100 yards round the cultivated areas. This is evidently the 
view also of the Potail of Mudanur who says that the claimants 
collect manure only from the slopes between the cultivated land 
and Sirthaguli a distance of a half a furlong (120 yards). The 
evidence of the Potail of Anantadi is also distinct. He says that 
the claimants’ wargs consist of “ fields, cocoanut and jack trees &c- 
The trees are on the bunds of the paddy fields. There is no warg 
jungle that I know of, There is no assessed jungle. The wargdar 
collects leaves from Sulaimalai and Ballamalai slopes. Before 
reservation they collected leaves from the whole slopes. The 
wargs have aright to 100 yards only margin. Other wargdars 
before reservation removed leaves, &c., from the hill slopes abové 
their wargs for greater distances than 100 yards.” 

All this evidence shows that the claimants, though using the 
leavesiand manure of the forest for the benefit of their warg lands, 
did so not by reason of any proprietory right in the forest, but in 
accordance with the well known Kumaki and Netticut privileges 
sanctioned by Government in favour of wirgs adjacent to the 
Government forests. The appellants’ claim must therefore be dis- 
allowed and their appeal be dismissed with costs, except those 
provided. for in the order of this court, dated 4th December 1901. 


—— 
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5 IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
 Preeawe : :—Mr. Justice Subramanya Aiyar, Mr.and Justice 


os ; - Benson. ` 

t . me r. 

Subba Naidu- . bus .ae  Appellant* (Plaintif.) 
v, 
Gopalaswamy Naidu wei Respondent (Defendant.) 
Religious endowments Act XX of 1863—Duties of Committee—Appointment of Manager Sabba” Raai 
~B d ulation -=Validit 
usiness done by circ idity. ; G in amy 


The Committtes as a body constituted under statutory authority should, in the Naidu. 
absence of specific provision in the statute, follow as far as practicable in the trans- 
action of ita business the usual procedure adopted by public bodies entrusted with 
duties more or less of a public character. 

The Committe should, therefore, ordinarily transact ita more important business 
(such ag the appointment of a trustee) at a meeting held after due notice to the 
members. 

; -But the Committee shonld not be looked on strictly 88 a corporation so that all. 
the technical rules applicable to such bodies in England should not be applied to it, 
The transaction of such more important business otherwise than at a meeting is, there- 
foro, not void and is capable of being adopted and approved of by other members who 
may not at first have agreed to it. 


Semble :~—The exercise of minute control-by the committee over the details of the 
manager's action in administering the trust is hardly consistent with the respective 
responsibilizics imposed on the trustee and the committee by Act XX of 1863. 


Prima facie it is the.duty of a paid trustee to keep the accounts of tho trust or 
at least to supervise the keeping of such accounts, 


Where on papers being sent in circulation three members of the committee gave 
their votes to the defendant for his appointment as manager and two othors did not 
then assent but subsequently accepted his appointment :— 


Held, that the defendant was validly appointed. 
l Appeal against the decree of the Subordinate Judge’s Court 
of Madura (West) in O. S. No. 19 of 1901, dated 8th April 1902, 
V. Krishnaswams Aiyar and S. Srinivasa Aiyangar for ap- 
pellant. l 
P. 8. Basaan Aigar for respondents 
The court delivered the following. 


JUDGMENT :—This appeal has been argued at considerable 
length bat the main questions arising for determination may be 


shortly disposed of. 
*A. No, 112 of 1902.. --- _ Sth February 1905. 
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Bubba Naidu It was first contended that the appointment of the defendant 
Gopsisevany Gopalaswami Naidu by three out of the five members constituting 
Naida the committee of the Madura Meenakshi temple was absolutely 
null and void because it was not made ata meeting but by the 

votes of the three members given on papers sent in circulation, 


We agree in the opinion that the committee as a body con- 
stituted under statutory authority should, inthe absence of specific 
provisions in the statute, follow as far as practicable in the trans- 
action of its business, the usual procedure adopted by public bodies 
entrusted with duties of a more or less public character. It would 
follow therefore that the committee should ordinarily transact its 
more important business at a meeting held after due notice to the 
members and it would specially be incumbent upon it to do eo, if any 
member so required. In the event of such a member’s request not 
being complied with it would be open to him to challenge the pro. 
priety of any action taken by the committee in disregard of his 
requisition and if necessary, by legal proceedings to restrain the 
other members of the committee from giving effect to their deci- 
sions But we are unable to accept the contention that the trans- 
action otherwise than at a meeting even of such important business 
as the appointment of a manager is necessarily void and incapable 
of being adopted and approved of by the other members who may 
not at first have agreed toit. There is nothing in the Religious 
Endowments Act (Act XX of 1863) which compels us to adopt such 
an extreme view nor does the decision in Thandavaraya Pillai 
v. Subbayyer’ on which much stress was laid by the appellant 
really support the contention. The fact that the dismissal of 
the trustee was not resolved on at a meeting is, no doubt, relied 
on in that case as one of the grounds of the decision but 
other grounds even more material are also given. We do not 
think that we should look upon the committee strictly as a corpo- 
ration so as to import into the consideration of cases like the 
present, the technicial rnles applicable to such bodies in England, 
nor can the English precedents to which our attention has been 
drawn be treated as direct authorities especially as they in most 
cases depend upon the particular constitution uf the bodies concern- 
ed, their previous course of conducting businessand similar con- 
siderations, Even if we do look to English precedents the cases 


1. I L. B28 M. 488. 
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reported in Reuter v. Electric Telegraph Company! Browning v. Bubba Naidu 
The Great Central Mining Company! and In Re Great Northern Gopalaswamy 
Salt and Chemical works, Euparte Kennedy’ so fur as they go aida; 
would rather support the view we have státed. No doubt 

the two former cases relate to delegated authority but the third 
relates to the action of the corporate body itself. In this view 

it is necessary to consider whether the finding of the Subordinate 
Judge is right to the effect that the two members of the commitiee 

who at first did not join in the order of appointment but in fact 
protested against it, afterwards acccepted it and acted accordingly, 

We have no hesitation in agreeing with the Subordinate Judge 

the evidence on the point being overwhelming, In repeated 
communications from members of the Committee including the 
originally dissentient members the defendant was referred to in 
express terms as the manager actually exercising the duties of the 
office and instructions were given to him in reference to the per- 
formance of those functions without any hint that he was not 
recognised as properly appointed. For instance in the original 
order appointing him he was required to furnish security within ' 
two months. When the first security bond submitted by him was 
disapproved, three members of the committee including the two 
originally dissentient members extended the time more than once. 
What is still more decisive is the course adopted by the committev 

in removing the defendant from office. Formal charges were 
drawn up against him, explanation was obtained and upon consider- 
ation thereof he was first suspended and finally his dismissal was 
ordered. This is a clear indication that the originally dissentient 
members had accepted him as the manager. 

The argument that the appointment never took effect 
because the security required was never actually accepted, is un- 
tenable. The defendant was pleced in full possession of his office 
and was allowed to exercise its functions tor many months, 

There remains the question whether the dismissal was made 
for good and sufficient gronnds. No less than eighteen charges 
were drawn up against him by the committee but only the first two 
of these appear to have been seriously relied on before the Subordi- 
nate Judge. He, however, dealt with all the charges and found in 





1: 26. L. J., Q, B. 46. 3. 44. Oh., D, 472, 
2, 29, L. J, Ex. 399 . K 
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Subia- Naida the defendant’s favour in respect of each of them. Before us some 

Gopalaswamy of those not pressed in the Lower Court were also relied on, 
namely, the 4, 5, 8, 18,16 and 18. Without expressing concurrence 
in- all the arguments of the Subordinate Judge we arrive at the 
conclusion that no sufficient ground for dismissing the defendant has 
been established. No doubt the ist and 2nd charges, if made out, 
would justify dismissal, but the plaintiff has altogether failed to 
establish that the defendant was guilty of any misappropriation 
of trust funds. The appellant’s Vakil practically conceding this 
argued that in the case of this first charge the disbursemeut of the 
sum of Rs. 400 was in contravention of one of the directions 
of the Committee in the ‘order of appointment (Exhibit A). The 
direction was that the manager (the defendant) may himself ‘“sanc- 
tion expenditure of about Rs. 100 without the sanction of the 
members for urgent repair work, &c. We doubt whether the 
disbursement of Rs. 400 referred to in the first charge was in 
contravention of this provision; but if it was, it was only an irregu- 
larity. A receipt was taken for the money and it was in fact 
applied for the purposes of the trust. 


The second charge relates to a snm of Rs. 50 which is also 
clearly shown to have been applied for the purpose of the trust 
and a receipt was taken for it though it was not immediatey 
entered in the daily accounts. Though we accept the contention 
that it is the duty of Oommittee to see that the accounts are pro- 
pely kept yet we do not consider that the omssion to enter this 
sum. in the accounts st once was dishonest or intentional. The 
defendant was at the time absent. from his head-quarters on duty 
connected with his office and themount was drawn by a clerk under 
his orders on a written .voucher given by the clerk. The 8th 
charge may be next noticed. It relates to the delay or omission of 
the defendant to submit certain- accounts to the committee. The 
evidence as to the system of keeping accounts and the persons who 
have to keep them-is very meagre. Apparently the honorary 
managers who held office before the defendant was appointed on a 
salary, did not themselves maintain any accounts. These were kept 
by the Tahsildar er the manager. Whether g change was intro- 
duced or not when the defendant was appointed does uot appear 
and from the explanation given by the defendant, jt is obvious 
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that the old system of the Tahsildar’s keeping the accounts was Subba Naidu 
contiuned. Considering that the defendant was-paid a salary, it was Gopalaswamy 
prima facie his duty to keep or at least supervise the keeping of the aii 
accounts daily so as to be directly responsible for them, and to be 

in a position to submit them punctually to the committee. In so 

far as copies of the daily accounts are concerned the defendant’s 
explanation for their not being sent in due course for some two 
months is not satisfactory but in all probability the difficulty expe- 
rienced by the defendant was due to the differences which had 

arisen between him on the one hand and the committee on the other, 

and to the difficulty which, he, therefore, found in enforcing 
obedience to his orders on the part of his subordinates. We may 

here point out that the record indicates that the committee has 

been exercising a degree of minute cı ntrol over the details of the 
manager's a tion in administering the trust which 1s hardly consist- 

ent with the respective responsibilities imposed on thetrustre and 

on the committee by the provisions of Act XX of 1568 (Panduranga 

v. Nagappa’.) ‘ihe proper course would seem to be for the commit. 

tee to lay down general instructions for the guidance of the trustee 

and see thet they are followed bat without minute interference 

with the discretion of tLe trustees in the actual administ:ation of the 

trust. 


The 18th charge is that the defendant did not furnish security 
as required. As already stated the defendant within the time fixed 
submitted a 1egistered security bond. Certain objections were taken 
toit, and it was rejected and time was given to the defendant to 
furnish other securi-y. With reference to this the defendant made 
a reference to the committee to which they made no reply until 
after they resolved upon dismissing him when they,curiously enough, 
made his failure to furnish security, one of the grounds of his 
dismissal. lhis was manifestly not a fair way of treating him. The 
other charges relied on before us are so comp ratively unimportant 
that we do not consider it necessary to notice them in detail. They 
are sufficiently dealt with by the Subordinate Judge. 


In the course of the argument the appellant's Vakil drew our 
attention to vhe observations in the case of Lettersteadt v. Broers? 


1. LL.B, 12M, 366, 2. L.B.9 A. O. atp. 871. 
a i i 
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Subba Naidu as to the removal of a trustee apartfrom any specific mis-conduct, 
Gopalzswamy f his continuance in office would not Le forthe benefit of the 
Naidu. trust, 


These observations have no application to a case such as the 
present, where the Court had only to decide on the sufficiency of 
the grounds on which the dismissal was ordered and was not called 
upon to exercise its discretionary power of removing an unsuitable 
trustee. Even were it otherwise, the fact that the defendant has, 
since the decision ef the Subordinate Judge was given, resigned his 
office, would render it unnecessary to notice the argument further. 
Without imputing improper motives to the members of the com- 

` mittee, we think that they were unreasonably anxious to find grounds 

for dismissing the defendant. Considering the importance of the 

duties’ devolving on them ‘with reference to the removal ofa 

trustee their proceedings against the defendant might well have been 

characterised by more reasonableness and ‘moderation. It is scar- 

cely necessary to add that undue interference and arbitrary action 

on the part of the committee makes it difficult to secure the services 

of competent and trustworthy men for the office of the trust even 

when a salary is attached to it, ae 


Tho appeal fails and is diemisssed with costs. 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL, 
(FROM THE ALLAHABAD HIGH COURT). 
Present :—Lord Davey, Lord Robertson and Sir Arthur Wilson. 


Gopi Narain and others ... ... Appellants* (Plaintif s 
v. representatives). 
Bansidhar ae oe ... Respondent (Defendant). 


Mortgage—Prior and puiane incumbrancers—Foreclosure decree by first morigagee— 
Payment by puisne incumbrancer—Right of puisne meumbrancer—Afatntarnability 
of suit—Cinil Procedure Code, S. 244—Transfer of Property Act, 33.74, 86-—Ques- 
tion as to rightof pluintiffs inter se—Res Judicata. 

The form of order given in S. £6 of the Transfer of Property Act contemplates a 
suit between one mortgagee,and the mortgagor only. 

It should be treated as a common form and must not be literally followed in every 
suit for foreclosure, but must be adapted to the circumstances of each particular case. 

In the cage of several mortgagees the decree must provide for the exercise by the 
puisue mortgagees in their successive rights of redemption or for working out the 
rights of the several parties in the event of any puisne incumbrancer redeeming. 

A form of such decree given in Seton On Decrees Vol. III. p. 1979, referred to. 

Where the first mortgagee obtained a decree for foreclosure against the mortgagor 
and Gaya Prasad one of the joint holders of a second mortgage and the latter 
after obtaining with the respondent os holders of the second mortgage a fore. 
closure devree on such mortgage paid the amount due ander the first mortgage 
into court and brought a suit to enforce the rights acoruing to him under 8. 74 of the 

Transfer of Property Act by such payment :— 


Held—(1) thaton payment by Gayr Prasad of the money due under the first 
mortgage, he acquired under 8. 74 of the Transfer of Property 
4ot all the rights and powers of the first mortgagee, but that did not 
confer upon him any right to execute the decree of the first mortgagee; 

(2) that npon payment as aforesaid the decree of the first mortgagee 
was spent and became discharged and satisfied ; 

(8) that the question as to the rights of Gaya Prasad upon such payment 
as against the mortgagor and other puisne incumbrancers wag 
not one in execution of the deores of the first mortgagee; 

(4) that the suit was not barred by S. 244, O. P. C.; 
and (5) that the present claim could rot be urged in the suit upon the second 
mortgage as both Gaya Prasad the ancestor of the appellants and 
the respondent were plaintiffs in that suitand their rights 
inter se in respect of the first mortgage conld not be worked ont 
in such suit. 


The facts are fully set out in the judgment of High Court 
under appeal to P. C. See Bansidhar v. Gaya Prasad). 


Ross for appellants. 
Cowell for respondent. 


Their Lordships’ judgment was delivered by 

Lord Davey.—This is an appeal from a decree of the High 
Court at Allahabad, dated the 10th of December, 19011, by which the 
previous decree of the Subordinate Judge of Mainpuri was reversed, 





“16th Maroh 1905. 
1. IL, B, 24 A. 179, 


Gopi 
Narain 


v 
Bansidhar, 
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The appellants are the} epreseniatives of the original plaintiff, Gaya 
Prasad, who died during the pendency of tbe snit. The case involves 
the consideration of some complicated mortgage transactions. 

On the 20th July, 1889, Chaudhri Fateh Chand executed a 
mortgage by conditional sale in favour of the respondent Bansidhar 
and Kunj Bihari Lal for Rs. 7,101. The mortgaged property 
consisted of two villages Patara and Bhatpura. 

On the 22nd October, 1889, the same mortgagor executed a 
second morgage by conditional sale in favour of Anant Ram and 
the respondent for Rs. 10,000 and interest. This mortgage compris- 
ed Patara and eight other villages, not including Bhatpura. On 
the Ist October, 1891, Anant Ram sold his moiety of this mort- 
gage to Gaya Prasad. ‘he situation, therefore, as regards Fatara 
was that the respondent and Kunj Bihari Lal were first mortgagees 
and the respondent and Gaya Prasad were second mortgagees. 

On the 17th September, 1898, a suit (No. 123 of 1893) was 
commenced in the Court of the Subordinate Judge of Mainputi for 
foreclosure of the first mortgage. As ultimately constituted this 
suit was by the respondent and Kunj Bihari Lal, the first mortga- 
gees on Patara, against Chaudhri Raj Kunwar, son and heir of 
Chaudhri Fateh Chand, then deceased, Gaya Prasad, and one Munshi 


' Nawal Kishore, who appears to have held a third mortgage on the 


same property. Bhatpura had been disposed of under a prior 
hy pothecation and was excluded from the suit by order. 

On the 27th September, 18! 38,another suit (No. 122 of 1893) was 
commenced in the same Court for foreclosure of the second mortgage, 
This suit, as finally constituted, was one by the respondent and Gaya 
Prasad against Chaudhri Raj Kunwar and Munshi Nawal Kishore. 


On the 22nd December, 1894, decrees were made in both the 
suits. By the decree in the first snit it was ordered that on the 
defendant (sic) paying to the plaintiff (stc) or into Court on the 
22nd of April, 1895, the sam of Rs. 14,211-7-9, with future 
interest, at the rate of 8 annas per cent. per mensem, the plaintiff 
should deliver up to the defendant all documents in bis posses- 
sion relating to the mortgaged property, and should transfer the 
property to the defendant free from incumbrances created by the 
plaintiff, but if such payment were not made on the 22nd April 
1805, it was ordered that the defendant should be absolutely 
debarred of all right to redeem the mortgaged property. The 
decree in the second suit was in the same form mutatis mutandis, 
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Their Lordships will here observe thai the deoree in the firs; 
suit does not seem to be adapted to a suit by a first mortgagee 
against subsequent incumbrancers and mortgagor. It appears 
to be a transcript of the form of order given in S. 86 of the 
Transfer of Property Act, 1882. That form contemplates a suit 
between one mortgagee and the mortgagor only, and should be 
treated as a common form not to be literally followed in every 
swt for foreclosure, but to be adapted to the particular circum- 
stances of each case. The decree does not provide for the 
exercise by the puisne incumbrancers in their successive rights 
of redemption or for working out the rights of the parties in 
the event of any puisne incumbrancer in front of the mortgagor 
redeeming the mortgaged property so as to make a complete 
decree An apyropriate decree for that purpose is well known in 
the Chancery Division of the High Court in England and a form 
of it will be found in Seton on Decrees, 6th Edition, Vol. II., 
p. 1979*. Probably it is considered that the rights of the puisne 








» The following is the first form given m the above book of a decree in a foreclo- 
sure suit brought by the first mortgagee against the second mortgagee and the mort- 
wagor. 


1. Account of what is dae to the plaintiffs under and by virtue of their mort- 
gage in the pleadings mentioned and for their costs of action, to be tared—‘ And, 
Let upon the defendant K (second mortgngee) paying to the plaintiffs what shall be 
certified to be due to them as aforesaid within six months after &o., at such &c., the 
plaintiffs reconvey the mortgaged hereditaments free and olear &c. and deliver all 
deeds and writings, &c.: But in default of the defendant K paying to the plaintiffs 
what shall be certified to be due to them as aforesaid by the time aforesaid, the 
defendant K ıs from thenceforth to stand absolutely debarred and foreclosed, &c. 
2. And in caso of such foreclosure, Let the plaintiffs’ subsequent interest be 
computed, &c; And Let their subsequent costa be taxed ; And Let upon the defendants 
W. F. and J. F. (mortgagors) paying to the plaintiffs what shall be certified to be due 
to them as aforesaid together with such subsequent interest and costs ag aforesaid, 
within three months after (the Master shall have made his subsequent certificate), at 
such, &c., the plaintiffs reconvey the said mortgage hereditaments, free and clear, &c., 
and deliver all deeds, &o., to the defendants W. F. and J. F., or as they shall appoint ; 
But in default of the said defendants paying to the plaintiffs what shall be certified 
to be due to thom as aforesaid by the time aforesaid, the ssid defendants W. F. and 
J. F. are from thenceforth to stand absolutely debaried &c.; 3. But in oase the 
defendant K shall redeem the plaintiffs (the said mortgaged hereditaments) Let 
subsequent interest be computed on what the defendant K. shall have go paid to the 
plaintiffs; And Let an account be taken of what is due to the defendant K under and 
by virtue of his mortgage in the pleadings mentioned and for hig costs of this action 
to be taxed, &c.; And Let upon the defendants W. F. and J. F. paying to the defend- 
ant K, what he shall have so paid to the plaintiffs, together with what shall be certi- 
fied to be due to him im respeot of such subsequent interest thereon as aforesaid, and 
also whau shall be certified to be due to the defendant K. on his said mortgage and 
for his costa as aforesaid within three months after, &c., at such, &c., the 
defendant K. reconvey, &0., and deliver all deeds, &., to the defendants W. F. and 
J. F. or as they shall appoint ; but in default of the dofendants W. F. and J. F. paying 
to the defendant K. the amount paid to the plaintiffs and what shall ke so certified 
to be due by the time aforesaid, the said defendants W. F. and J. F. are from thence- 
forth to stand absolutely debarred &c ,”- Liberty to apply—The second and third 
forms in 8. III are respectively with reference 10 foreclogure suits brought by the 
first mortgagee against several puiens motgagees and the mortgagor and to foreclosure 
suits brought by a putene mortgagee :—Ed, £ 
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incumbrancers are sufficiently protected by the provisions of 
Ss. 74 and 83 of the Transfer of Property Act. But it deserves 
consideration whether a form of order suitable for use in 
the Indian Courts might not be adopted in which those rights 
would be recognised and provision made for the event of their 
being exercised. The “ defendant” in the decree before their Lord- 
ships apparently means the moitgagor only 


The time for redemption in the decree was from time to time 
enlarged, but the money was not paid by the mortgagor. On the 
8rd January, 1896, when the enlarged time was about to expire, 
Gaya Prasad paid into Court the sum of Rs. 15,093, and that sum 
was taken out by the plaintiffs, the first mortgagees, in dis- 
charge of their mortgage. 


On the 8rd August 1897, Gaya Prasad made an application to 
the Court that a decree for absolute foreclosure of the mortgsged 
property might be prepared in his favour. This was successfully 
opposed by the present respondent. The Subordinate Judge was 
of opinion that ae Gaya Prasad, defendant, paid up the amount 
due under the decree and complied with the order embodied in the 
decree, that decree no longer remained capable of execution. He 
held that Gaya Prasad had become the representative of the prior 
mortgagee under S. 74 of the Transfer of Property Act, and 
was entitled to bring a suit for foreclosure, but that he had not 
acquired the status of a decreeholder, and that while he was de- 
fendant, he could not execute the decree as decree-holder. The 
application was therefore by an order, dated the 6th November 
1897, dismissed with costs, 


Gaya Prasad, therefore, on the 3rd February, 1898, commenc- 
ed the present suit against Bansidhar, Kunj Bihari Lal, the widow 
and heir of Chandhri Raj Kunwar then deceased. The plaint 
contains a statement of all the material circumstances, but the 
prayer of it is inartificially framed. In the opinion of their Lord- 
ships, however, it was sufficient, with the aid of the prayer for 
further relief, to enable the Court to give the plaintiff the appro- 
priate relief if he was otherwise entitled to it. 


The respondent alone appeared and defended. By his written 
statement he contended that thesmbt was barred by 8. 244 of the 
Civil Procedure Code, (or in other words) that the questions in 
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issue should have been determined by order of the Court execut- 
ing the previous decree, and not by separate suit. This conten- 
tion was in direct opposition to that which he had successfully put 
forward before the Snbordinate Judge. 


On the 22nd June, 1898, a minute was filed in the suit in 
which it was stated that a decree absolute for forclosure had been 
made in the suit of the second mortgagee (No. 122 of 1893) on 
the 7th May, 1898. It was not thought necessary to make the 
mortgagor and third mortgagee (defendants 3 and 4 in the suit) 
respondents to this appeal, and both appellant and respondent 
seems to be agreed that the effect of the order for foreclosure ab- 
solute in the circumstance of the case was (as stated in paragraph 
7 of the respondent’s case) that the mortgagor and third mortgagee 
disappeared from the title, but the respondent retained a right to 
redeem a moity of the mortgaged estate by paying to the appel- 
lants a moiety of his deposit in Court in Suit No. 128 of 1898, 
with, of course, subscquent interest on the principal of sach moiety. 


In these circumstances the Subordinate Judge made a decree, 
dated the 28rd June, 1898, Lut this decree was not framed in a 
manner to work out the rights of the appellants and respondent 
who had become the only parties interested in the property. 


On appeal by the respondent against this decree the learned 
Judges in the High Court held that the application of Gaya Prasad 
to the Subordinate Judge in the execution department for an order 
for foreclosure absolute, was the proper and only application he 
could have made, and ought to have been granted. In the result 
they held that the present suit was barred by the provisions of S. 
244 of the Civil Procedure Code, and that the plaintiff had mis- 
taken his remedy, and should have appealed against the order of 
the 6th of November, 1897, instead of instituting a separate suit. 
And by their decree, dated the 10th December, 1901, it was order- 
ed that the decree of the Subordinate Judge be set aside, and the 
suit be dismissed, but no order was made as to costs. 


Their Lordships cannot agree with the learned Judges of the 
High Court that the respective rightsof Gaya Prasad and the res- 
pondent, consequent on the redemption by the former of the first 
mortgage on Patara,could have been worked out in execution of 
the deeree of the 22nd December, 1894. made in suit No. 123 of 
1898, and they are of opimon that the order of the 6th November, 
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1897, made by the Subordinate Judge on Gaya Prasad’s applica- 
tion to execute that decree was correct. Foreclosure is by the 
decree directed only in the event of the sum named not being paid 
into Court on or before the prescribed date. And their Lordships 
think that on payment by Gaya Prasad of the sum into Court before 
the expiry of the enlarged time, and acceptance of that sum by the 
plaintiffs, the decree was spent and became discharged and satisfied. 
There was, therefore, nothing left to be done in the execution de- 
partment. It is true that Gaya Prasad having made that payment 
(as he had the right to do) acquired under 8.74 of the Transter of Pro- 
perty Act all the rights and powers of the mortgagees as such. But 
this would not have the effect of reviving or giving vitality to a de- 
cree which by the terms of it had become discharged. Even if that 
were not so, their Lordships fail to see how the respective rights 
of Gaya Prasad, as owner of the first mortgage and half owner of 
the second mortgage, and the respondent as owner of the other 
moiety of the second mortgage, could have beeu worked out with- 
out additions to the decree which the Court in executing the 
decree had no power to make. They are, therefore, of opinion that 
a new decree was required for the purpose and Ñ. 244 of the Civil 
Procedure Code was not a bar to the present suit. 


The learned Counsel for the respondent, no doubt, was con- 
scious of the difficulty, and he contended alternatively that Gaya 
Prasad might have obtained the relief to which he was entitled in 
the suit of the second morigagees (No. 122 of 1893). But Bansi- 
dhar and Gaya Prasad were co-plaintifis in that suit, and it is 
equally difficult to see how the rights of the plaintiffs inter se in 
respect of the first mortgage on Patara (which was not in question 
in that suit) could have been worked out in the decree in suit 
No. 122 of 1893. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be allowed, and that both the decree of the 
High Court, dated the 10th December, 1901, and the decree of the 
Subordinate Judge, dated the 28rd June, 1898, should be dis- 
charged, and that it should be declared that it appearing that in 
the events which have happened the appellants as representatives 
of Babu Gaya Prasad, the late plaintiff, and the respondent, Babu 
Bansidhar, defendant No, 1, as between themselves have become 
the owners in equal shares of the village Patara, with the hamlets 
(naglas) appertaining thereto in the plaint mentioned subject to 
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a charge vested thereon in the appellants for Rs. 15,093, on 


being the sum paid into Court by Babu Gaya Prasad on the 3rd 
January, 1896, in suit No 123 of 1883, together with subseqnent 
interest from the last-mentioned date on the principal money com- 
prised in that sum, the appellants are entitled to decree in this suit, 
that upon the respondent Babu Bansidhar, on or before a day to be 
fixed by the Court, paying to the appellants, or into Court, the 
sum of Rs. 7,546-8-0, being one moiety of Rs. 15,093, together 
with future interest, at the rate of 8 annas per cent. per mensem 
on Rs. 3,550-8-0, being one moiety of the principal sum of 
Rs. 7,101 inthe plaint mentioned, from the 3rd January, 1896, to 
the date fixed for such payment, together with the costs incurred 
by the late plaintiff and the appellants in the Court of the Sab- 
ordinate Judge of Mainpuri, including any future costs (the ag- 
gregate amount of such sums to be ascertained by the Court), the 
appellants shall accept the sum to be paid in satisfaction of their said 
charge on the said property mentioned in the plaint so far as affects 
the respondent or his share in the said property, but if payment 
be not made on or before the said day to be fixed by the Court, res- 
pondent shall be absolutely debarred of all right to redeem his said 
share of the property, and that each party should bear his own 
costs of the appeal to the High Court, and the case be remitted to 
the Court of the Subordinate Judge of Mainpuri, to proceed in ac- 
cordance with the above declaration. The respondent will pay the 
costs df this appeal. 


v. 
Bansidhar. 


nl 


JUDIOIAL COMMITTEE OF THE PRIVY COUNCIL. 
[FROM THE COURT OF THE JUDIOIAL COMMISSIONER OF OUDH]. 


Present :—Lord Macnaghten, Lord Lindley, Sir Andrew Scoble 
and Sir Arthur Wilson. 


Achal Ram ii ..  Appellant* (Defendant). 
v. 
Kazim Husain Khan ... Respondent (Plaintif). 


Champerty—Public policy—Estate vested in newt collateral—Stranger in possession— Achal Ram 
Bale by neat collateral of movety—Falee recital as to consideration—Voidable and v. 


void transaction—Righi of »iranger to impeach. asim 
Husain, 


* 9th February 1905. 


: 
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A strangor to a deed is not entitled to show that it is voidable at the option of a 
party thereto although he will be entitled to rely on its invalidity if it were void. 


A mere untrne recital in a deod (tre, that consideration has Leen paid) will not 
render the transaction evidenced by the deed as champertous or contrary to public 
policy. 


Where upon the death of a daughter the estate which she inherited from her father 
became vested in the next collateral heir of the father, but the danghter’s husband con- 
tinued to hold the estate and the next collateral who was in needy circumstances and 
was unable to recover possession withont external assistance entered into an arrange- 
ment by which he sold half the estate to the respondent for consideration and there 
was nothing extortionate or unreasonable in the’terms of the bargain but the sale deed 
recited that a part of the consideration was paid when in faot it was not paid :— 


Held, that the transaction was not contrary to publio policy and that there was 
a present transfer to the respondent of a moiety of the estate giving the latter a 
good title on which it was competent for him to sue. 


Bonnerjee and Ross for appellant. 
DeGruyther for responuent. 
Their Lordships’ Judgment was delivered by 


Lord Macnaghten.—This is an appeal from a judgment and 
decree of the Court of the Judicial Commissioner of Oudh, rever- 
sing the decision of the Court below, and awarding to the Res- 
pondent Raja Kazim Khan possession of one half of taluk Birwa 
Mehnon. 


The taluk was granted to one Pirthi Pal after the confiscation. 
It was placed in Classes 1 and 2; but not in Class 8 of Act I of 
1869. The ialuk, therefore, is one that devolves upon a single 
heir, though not descending according to the rules of lineal pri- 
mogeniture. 


Pirthi Pal died in the year 1859. He left a widow anda 
daughter, but no male issue. He was succeeded by his widow. 
She died in 1870, and then the daughter inherited the estate. 
Upon her death on the 23rd February 1879, the succession opened 
to collaterals of Pirthi Pal. 


The Appellant Achal Ram was the husband of Pirthi Pal’s 
daughter. On his wife’s death he took possessions He was beset 
by litigation. But with the exception of a short interval following 
his dispossession by a claimant who succeeded in the Court of the 
Judicial Commissioner, but failed before this tribunal, he managed 
to hold sole possession against all comers until the decree now 
under appeal was pronounced. 
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The Respondent Raja Kazim Husain Khan claims to be entitled 
to one moiety of the estate under a purchase from Ardawan Singh, 
who has been held to be the heir of the nearest collateral of Pirthi 
Pal living at the danghter’s death. 


The present suit was brought by Ardawan and tho Raja suing 
as co-plaintiffs. Ardawan afterwards withdrew from the Raja 
suing as co-plaintiffs. He is said to have been bought off by Achal 
Ram. At any rate, at his own request and on the allegation 
that he was satisfied his case was baseless, his name was struck off 
the record. Then arose the question whether the Raja could sue 
alone and it was held that he could, 


A great number of objections were raised by Achal Ram by 
way of dofence. All but two are disposed of either by decisions 
of this Board or by concurrent findings which the Appellant is 
not in a position to contest. The two remaining objecticns are 
these :—- In the first place it is contended that the sale to the Raja 
was void as being champertous and a “ gambling in litigation” con- 
trary to public policy. Then it is objected that there is a branch of the 
family senior to that to which Ardwan belongs, and that in it there 
are to be found collaterals nearer than Ardawan, ‘his branch 
traces descent from a remote ancestor, Azmat Singh, the 
younger son of a powerful chieftain called Dutt Singh, from whose 
brother Ardawan is descended. The sole question on this part 
of the case is whether Azmat passed ont of the family by adoption. 
On this point, as wellas on the question of champerty, the Court 
of the Judicial Commissioner differed from the Court of first 
instance, which held the sale-deed void and the adoption not 
proved. 


The sale-deed is dated ilth August 1888. Jn it Ardawan 
states his title by succession, the impossibility of recovering pos- 
session from Achal Ram withcut a snitand his own inability to 
sue owing to want of money. “ Bo therefore,” he goes on to say, 
he has sold half the estate to the Raja for a Jakh and a half of 
rupees. He acknowledges the receipt of one lakh. The balance 
of Rs. 50,000 is to remain on deposit with the Raja to be expended 
in prosecuting the proposed suit and in paying a monthly stipend 
of Rs, 53 to himself und Rs. 20 to a mukhtear. On the determi- 
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nation of the litigation he is to receive the balance. In the snit 
the Raja and he are to act and work jointly and the Raja is given 
full power to conduct the litigation and manage the expenditure. 


Now, at the date of the sale-deed the position of things was 
this. Achal Ram wasin possession. A suit te recover the estate 
had been bronght against him by one Narendra who apparently 
would have been entitled as the heir of his father Harbhagat 
Singh if the succession had opened on the death of Pirthi Pal’s 
widow. That suit had been dismissed by the Subordinate Judge 
‘on the ground of limitation. The dismissal had been affirmed by 
the Jndicial Commissioner on a different ground and an appeal 
was then pending to the Privy Council. It seems that the Raja 
had bonght moiety of the estate from Narendra under a deed of 
sale framed on the same lines as Ardawan’s deed while Narendra 
and Ardawan hed come to some arrangement for dividing the, 
estate between them in case either the one or the other should 
succeed against Achal Ram. 


The statement in the sale-deed to the effect that one lakh had 
been paid to Arduwan was not in accordance with the fact. Indeed 
it seems inconsistent with the scope of the deed. It is hardly 
conceivable that anybody in the position of the Raja would pay 
down without ary security so large æ sum to a man confessedly 
withont means. And besides it is obvious that if it had been 
intended that Ardawan should receive a lakh of rapees at once, 
there would have been no occasion to provide a monthly allowance 
for his “ personal expenses.” Probably the statement was introduc- 
ed by the draftsman under the notion that it might impart some addi- 
tional solemnity to the instrument. Of course, at the first blush, 
the untrue statement throws suspicion upon the whole transaction, 
But after all, so long as the deed stends, itis no concern of Achal 
Ram’s that Ardawan may have a grievance on the score of a 
misstatement in an instrument to which Achal Ram is no party. 
Ardawan himself has taken no steps to impeach the deed. On 
the contrary, in the course of the two years that elapsed between 
the date of the deed and the institution of the suit (which was 
delayed as long as possible in order to await the result of Narendra’s 
appeal) Ardawan more than once affirmed the transaction, claiming 
and receiving his monthly allowance under the deed and urging 
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the Raja’s agent to commence proceedings without delay. It is 
not enough for Achal Ram to make out thatthe sale-deed is void- 
able at the option of Ardawan. He must show that it was and i8 
absolutely void. But now Achal Ram is in this further difficulty, 
that, according to Ardawan’s petition of compromise which he puts 
forward as part of his case, Ardawan has nothing to complain of, 
for he had nothing to sell. It may be added that the Raja ‘did 
all in his power to procure the attendance of Ardawan at the trial, 
but he was kept out of the way. 


Apart from the untrue recital in the sale-deed there seems to 


be no flaw in the transaction. Without assistance Ardawan could 
not have prosecuted his claim. There was nothing extortionate 
or unreasonable in the terms of the bargain. There was no gamb- 
ling in litigation. There was nothing contrary to public policy. 
Their Lordships ugree with the judgment of the Court of the 
Judicial Commissioner that the transaction was a present transfer 
by Ardawan of one moiety of his interest in the estate, giving 
a good title to the Raja on which it was competent for him to sue. 


The question of Azmat’s adoption is not quite so simplea matter. 
The adoption, if it took place, occurred before the year 1681 A. D., 
when Azmat succeeded to the Mankapur Raj. At this distance 
of time it is of course impossible to prove that all the requisite 
ceremonies were duly and regularly performed. On the one hand, 
itis not disputed that Azmat and his descendants, successors in 
the Raj, remained Bisains, though the adoption, if it took place, 
was an adoption into the Bandhalgoti clan, a clan much inferior 
in social position to the Bisains. It appears that on the death of 
a member of the Mankapur family, the ceremonies usual on the 
death of a relative are observed among the Bisains of Barwa 
Mehnon, a circumstance unusual in the case of an adoption out 
of the family, though it is said, not unprecedented. 


On the other hand, there is a body of tradition strong and 
persistent in favour of the adoption, and there is a story still 
current which may possibly serve to throw some light on the trans- 
action. It is said that on Azmat’s birth there was a prophecy 
put about to the effect that the child would become «Raja within 
eight days. His father, Dutt Singh, alarmed for the safety of 
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Achal Ram himself and his eldest son, contemplated removing the danger in 
: Kasim & summary manner but a better was found of defeating or 
Haan fulfilling the prophecy. The Rani of Mankapar, a sister of Dutt 
Singh’s wife, whose son, Fartab Singh, the last of his line, had 
recently died without issue, leaving ‘a wife who became a Batti 
with her husband, out of affection for her nephew or her nephew’s 
mother or through fear of her powerful neighbour, was ready to 

‘adopt the child to succeed her in the Raj of Mankapur. 


The tradition of the adoption is preserved in the Wajib-ul-urz 
of Mouza Ashrafpur, Pargana Mankapur, and is to be found 
recorded in the Oudh Gazetteer and the Gonda Settlement Report. 


It is to be observed that in no previous litigation did Achal 
‘Ram ever suggest that collaterals nearer in degree were to be 
found in Azmat’s line. On the contrary, he filed evidence tending 
to show Azmat’s adoption. It is still more significant that no 
claim to the taluk Birwa Mehnon has ever been set up by any 
member of the Mankapar family. 


On the whole their Lordships see no reason to differ from the 
conclusion at which the Court of the Judicial Commissioner has 
arrived. It seems to them that the evidence in favour of adoption 
preponderates. 


Their Lordshins, therefore, will hambly advise His M:jesty 
that the appeal should be dismissed. 


The Appellant will pay the costs of the appeal. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice, 
and Mr. Justice Davies. 


Vibudha Priya Thirtha Swami. Appellantin both (Plaintif). 
v. 
Yusuf Sahib 0 see ... Respondent in A. 8. No. 117 
of 1908 (Defendant). 
Vibudha Oivi Procedure Code, S. 295—“ Assets realized tn eaecution,” meaning of—Attachment 
Priya Thirtha by judgment-creditor—Private sale by judgmeni-debtor—Subsequent orders for 
8 v. rateable distribution by other creditors— Payment into court by purchaser, s 
Yusuf Sahib. 8. 296, C. P. C., should be construed striotly as against judgment-creditors who 
claim rateable distribution under the section. 





«§. A. Nos. 117 and 118 of 1903. 18th February 1905, _ 
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The words “ wherover assets are .ealized by sale or otborwise in execution of a Vibudha 
desree” do nob moan simply “ whore assets arc realized for the purposes of satisfying P. 2 
a decres.” y 

“Tn cxecution” in S. 295, C. P. C., menus by oxovutioa, vis., Ly some process of Yusuf Sahib. 
Court. 

Where a jadgment-debtor effects a private sale of properiy attached by his 
judgmoent-creditor and the purchasor pays the amount of the attaching creditor's 
deoree into court the money so paid is not “ assets realized in oxecution.” 

H obtained a decres against K.and attached his property ou Sth July, K. sold 
tho property on the 18th July to V. Two other creditors of K. applied on the 19th and 
28rd July respectively for rateable distribution and obtained orders on 27th July and 
Ist August respoctively. On 28th July, V. paid into court the judgment-debt duo to ` 
H. On Ist August and 8rd August, the other two orcditors attached the game property, 

On 23rd August, satisfaction of H.’s decree was entered up but without prejudice to 
the rights of the other two orcditors to question the sale to V :— 


Held, (1) that the sale to V mdor 8. 376. C. P. C., was not void as against the 
other two oreditors who had obtamed ordors for :atouble distribu- 
tion subsequent to the salo; 

(3) that the payment by V. into Court was not a payment iu oxecution, 
that the money so paid was not “ assets realized in execution” and 
that, therefore, §. 395, O. P. C., had no application ; 

and (3) thatthe order for ontering up satisfaction made without prejudice 
did not affect the question as it could confer no rights which the 

two creditors had nov independently of the order. ` 
Səcond Appeals against the decreee of the District Court of 
South Canara in A. S. Nos. 181 and 182 of 1901 presented respec- 
tively against the decrees of the Court of the District Munsif of 


Udipiin O S. Nos. 797 and 798 of 1900. 

The facts are sufficiently set out in the jadgment of the Chief 
Justice. 

C. Ramachendra Rao Saheb for appellant (in both). 

K. P. Madhava Row and A. Srinivasa Row for respondent 
in 117. 

K. Narayana Bow for respondent in 118. 

The Court delivered the following ; 

JUDGMENTS :— The Chief Justice :—For the purposes of the 


question to be decided in these appeals, the material facts and dates 
are as follow :— 


One Kalinga Hebbara obtained a decree against one Krishna- 


raya. On oth July 1900, he attached certain property belonging to 
rishnaraya and the sale was fixed for 22nd August. Yusuf and 
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Banubibi (the defendants in these suits) had also obtained decrees 
against Krishuaraya. On 19th July, Yusuf applied for an order 
for rateable distribution under S. 295 of the Code of Civil Procedure 
and on 27th July, an order for rateable distribution was made. On 
28rd Jaly, Banubibi applied for a similar order and on 1st August, 
the order was made, Meantime on J 8th July, the plaintiff bought 
from Krishnaraya, the judgment-debtor, the property which had 
been attached by Hebbara. The consideration for sale was a 
sum of Rs. 1,500. The property had been mortgaged to the plain- 
tiff by Krishnaraya. The sale-deed recites that the amount due 
to the plaintiff on his mortgage and certain moneys were set off 
against the sum of Rs, 1,500. Apparently, there was good considera- 
tion for the sale and the transaction was bona-fide. ''he sale-deed also 
recites the attachment by Hebbara and makes provision for payment 
by the plaintiff to Hebbara of the amount of his judgment-debt, in 
order that the property might be freed from the attachment. On 
26th July, the amount of the judgment-debt was paidinto Court Ly 
the plaintiff to be paid to Hebbara in satisfaction of his decree against 
Krishnaraya. On Ist August and 3rd August, the defendants 
obtained orders for attachment. On 28rd August, satisfation of Heb- 
bara’s decree was entered up. Hebbara brought the claims of the 
other judgment- creditors to the notice of the Count and the order 
entering up satisfaction was made without prejudice to their rights 
to question the sale to the plaintiff. The attachment made by 
Hebbara was not formally withdrawn. The plaintiff claimed the 
property. Yusuf and Banubibi resisted the claim on the ground 
that they were entitled to execution against the property and rate- 
able distribution. The plaintiff’s claim was rejected. The suits 
now under appeal were then brought by him. The Munsif decided 
in favour of the plaintiff, but the District Judge held that the sale 
to the plaintiff was void and dismissed his suits. 


On these facts the question for determination is whether the 
sale to the plaintiff was void as against the defendants under 
S. 276 of the Code. . 


This depends upon whether, in the events which happened, 
assets were realized by sale or otherwise in execution of a decree 
within the meaning of S. 295 of the Code so as to entitle the 
defendants to the benefit of that section. Their rights depend upon 
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that section and if they have no rights under that section they 
can have no “ claims enforceable under the attachment” within the 
meaning of S. 276. In my opinion on the facts of this -case 
there was no realization of assets by sale or otherwise in execu- 
tion of a decree. The sale was not made under any process of 
court. It was made ander a private arrangement between the 
jadgmont-debtor and the plaintiff. No doubt at the time of sale 
the property had been attached, but where moneys are realized by 
a private sale of attached, property by the judgment-debtor to a 
third party there is not, as it seems to me, a realization of assets in 
execution within the meaning of S. 295. Theré is no doubt a 
realization of assets, but the realization is not in execution. ‘In 
execution” means by execution, t.e., by some process of the court. 
I do not think the words “ wherever assets are realized by sale or 
otherwise in execution of a decree” can be read as if they simply 
meant where assets are realized for the purposes of satisfying a 
decree, The fact that the amount of the judgment-debt was paid 
into court does not make the money so paid “assets realized in 
execution.” 

The money was paid into court by the plaintiff on behalf of the 
judgment-debtor but neither the plaintiff nor the judgment-debtor 
was under any oblig. tion to pay the money into court. Satisfuc- 
tion could not have been entered up under S. 258 without the 
money having been paid into court. But even if it were otherwise, 
I fail to see how the fact of payment into court in itself would 
make the money so paid “ assets realized in execution.” I see 
no reason why §. 295 should not be constiued strictly as against 
judgment-creditors who claim rateable distribution. The effect of 
such a claim, if allowed, necessarily diminishes pro tanto the amount 
available for the judgment-creditor throngh whose diligence the 
assets have been realised. 

The fact that the order of 23rd August entering up satis- 
faction was without prejudice to the right of the other judg- 
ment creditors to question the alienation does not :affect the 
legal rights of the parties. This order of course gave them no Tegal 
rights which they would not otherwise have had. 

I do not think that any of the authorities are really in conflict 
with the view I have indicated. On the other hand there is a strong 
body of authority in support of it. 


Vibudha 
Priya Thirtha 
Swami 


ve 
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Justice. 
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In Gopal Dat v. Chunnt Lal’ the judginent-debtor’s property 
was attached bnt there was no sale. He paid into court a sum on 
account of the judgment-debt. It was held that the money paid 
into court could not be regarded as “ assets realized in execution.” 
The fact that the money was there paid in by the judgment-debtor 
himself and in the caso before us it was paid im by a third party 
does not, as it seems to mo, make any difference, Neither does the 
fact that only a portion of the judgment debt, and not, asin the 
case before us, the whole amount, was paid into court. In the case 
of Purushotam Dass Tribhovandass v. Mahanani Surajbharthi 
Haribharthi# it was held that monics paid by a judgment- 
debtor under arrest in satisfaction of a decree against him, 
were not assets realized by sale or otherwise, the ground of the deci- 
sion being that “ realized in execution” meant realized by the sale 
by the court of the property of the judgment-debtor, lm the 
present case there was no donbt a sale of the debtor’s property but 
the sala was not by order of the court but was the outcome of a 
private arrangement betwoen the debtor and a third party. It is 
quite clear that an order for attachment under 8. 274 is not 
“realization.” There is no realization till the property is sold, If 
the sale is a sale by the court, there is a realization in execution. 
Ii the sale is not by the court there is realization but not realization 
in execution. Itseems tome the test to apply is whether the 
assets were realizod by sale or otherwise by a proccss in execution 
provided for by the Code. The case of Sorabji Hdulji Warden v, 
Govind Ramji F. N. Wadia and another? satisfies this test, 
for there the debt due to the judgment debtor was reuslized 
by means of an order made under S. 28, a procoss in execu- 
tion provided for by the code. A further ground of distinction is 
that, in that case, there was no payment off of the attaching creditor 
by the party to whom the debt due by the Railway Company to 
the judgment-debtur had been assigned. In the case of Manilal 
Umedram and others v. Nanabhat Maneklal and others! the 
money was realized by a processin execution provided for by 
the Oode, viz. an order under S. 272. This is quite clear from 
a passage in the judgment of Jenkins, O. J., in page 274. The 





1. I, L.B, 8A, p. 67. 3. IL. B., 16B. 91. 
2 LL 8,6 B. 611, 4 I. L. B., 28 B. 264. 
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ordered the letter 10 Le written to the Cellector which resulted in 
the payment into conrt of this sum of Rs.. 13,623-11-0. How 
can it with fairness he said by the present pititioners that that 
money was nut brought iv in execution 2” 


In the c se before us the realizition of the assots resulted not 
from the attachment of the property but from the sale of the pro- 
perty by the judgment-debtor to the plaintiff. In the cases of 
Sew Buz Bogla v. Shib Chu der Sen'ard Prosunnomoyt Dassi v. 
Sreenath Loy* respectively, the Court adopted the test which I think 
is the true one viz. thet to constitute a “ realization” within the 
meaning of S. 295, there must be cithera realization by-a sale in exe-~ 
cution under the process of the Court or a re lization in one of the 
other modes expressly prescribed Ly the Code. There is nothing in 
Mr Justice Kernan’s judgment iu the case of Lakshmiv. Kuttunnt® 
where it was held tLat wren one decree-holder had attached 
land and another decree-holder against the same debior bad entitled 
Limself to 1atealle distriLution, tLe latter was entitled to apply 
under S. 811 of the Code to set aside a sale, which is in conflict 
with the view taken in the two (alentta cases to which I huve 
referred. The fact th tthe defendants themselves obtained orders 
of attachment on Ist August and 8rd August does not affect tho 
question whether there was a realization of assets within the 
me ning of S 295. i 


On the facts of the present case I am of opinion that there 
was no realization of assets in execution within the meaning of 
S. 295. This being so, it is not necessary to consider whether the 
words “cltims enforceable under the attachment.” which were 
added to > 276, by Act X of 1877 wonld include claims of 
judgment-crecitor at whose instance the property was attached or 
whether as held in Munohar Das v. Ram Autar Pande* they only 
applied to the claims o: the attach‘ng creditor. It is also unnecessary 
to consider whether, having regard to the fact that judgment-debt 
was pil m on 23th July although satisfaction was not certified till 





: 3. L L. R., 10 M. p. 57. 
809. 6 I.L. B25 A p. 43l. 


v. 
Yusuf Sahib, 


The Chief 
Justico, 


-208 THE MADRAS LAW JOURNAL REPORTS. [Vvou. XY. 


Sain August, the attachment ceased to subsist on 28th July or. 
-r Bwami whether it subsisted till 23rd August. The case of Kanti Moossa 


Youu? Sahip. Ve Makki! would seem to be a clear authority for holding 


pou 


The Chief 
Jastice, 


Narayana 
Naicka 
v. 
Vasudeva 
Bhatta. 


that, at any rate, as from 23rd August, if not from 28th July, 
the attachment of the property by Hebbara ceased to be 
operative- It is also unnecessary to consider whether an appli- 
cation for rateable distribution whilst the attachment subsisted 
followed by an order for rateable distribution made after the 
attachment ceased to be operative, constituted a claim “ enforceable 
under the attachment.” 


These questions of course only arise in the view that the case 
is one to which S. 295 applies. 


For the reasons which I have stated I think the plaintiff is 
entitled to a decree. I would set aside the decree of the District 
Judge and restore the decree of the Munsif with costs in this Court 
and the Lower Appellate Court. 


Daries, J.—I concur. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir S. Subrahmania Aiyar, Officiating Chief Justice, 
and Mr. Justice Bhashyam ‘iyangar. 


Narayana Nuicka ... .. Appellant® (6th Defendant). 
v. 
Vasudeva Bhatta ... ... Respondent (Plaintif). 


Landlord and Tenant—Permanen! lease—Vovenant by lesse to pay rent—Days of grace 
allowed Lease to be cancelled on default—Forfesture—No re ref—Tranrfe of Pro- 
porty Act 8. 114. 


Where a lease creating a permanent tenancy in the lossee provided iLat the 
lessee should pay the rent on a certain day in every year, that he should be allowed 
3 months grace after the due date and that, failing payment within that time, the 
lease shonid be cancolled ;— 


Held tha: no relief could be given against foifeiture for nonpayment of rent. 
Narayana Kanti v. Handu Shetiy* followed. 





*9.A No. 247 of 190v. 2.st October, 1903. 
1, L, L. B., 28 BL p, 493, 2, Post p. 210, 
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Even under S. 114 of she Transfe of Property Act the exerise of a Court's discretion 
to relieve aguinst forfeiture fur nonpayment of rent will depend upon whether a period 
of grace was alloued under the lense and if so whether such period wag reasonable. 


Second Appeal against the decree of the District Court -of 
South Canara in A. S. No. 298 of 1900 presented against the 
Decree of the Coutt of the District Mansif of Mangaloré in 
` O. 8. No. 191 of 1899. 


K. Narayana Row for appellant. 
K. P. Madhava Row and A. Srnivasa Pai for respondnent. 
The Court delieved the following 


JUDG :ENT :—This case is not governed by the Transfer of 
Property Act. Under the lease in question the lessee had as 
against the lessor a permanent right to occupy but he was at 
liberty to quit whenever he might choose to do so. The time fixed 
for payment of rent is the 24th May of every year with a promise 
that if rentis not paid within a furth«r period of three months allow- 
ed as a period of grave the lease shall stand can-elled. In a similar 
case 8, A, No, 89 of 1900? where also there was a grace period 
allowed it was held by this Court that the case was distingish- 
able from tho reported cases in which relief against forfeiture 
had been given by the Court for non-payment of rent on the 
ground that in these cases the lease provided no period of grace. 


Following that decision we hold that the decree of the District 
Judge is right 


We may add that even under 8. 114 of the Transfer of Pro- 
perty Act the exercise of tho discretion to relieve agaist forfeiture 
may depend upon the circumstance whether the lease allowed a 
period of grace or not and in the former case, whether the period of 
grace is a reasonable perid having regard to the nature and terms 
of the lease. 


The second appeal fails and is dismissed with costs. 


E See Narayana Kamti v. Handu Shetty post p , 10 °:—Ed. 


Narayans 
Nuicka 
v 


Vasudeva 
Bhatta. 


Narayana 
Kamti 
v 
Handu 


Shetty. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Shephard and Mr. Justice 
Bhashyam Aiyangar- 

Narayana Kamti & others, Appellants*( Piffs. let 2nd & 4th to 7th). 


v. 
Handu Shetty ..» Respondent (D. fondant). 


Landlord and Tenant—Covenant to pay rentem a cartcin date—Grace al’moed—Pro- 
vision for forfeiture in default—Penalty—He who seeks equity must do equilty— 

No tender or payment tn Court—Unsuccesaful plea of payment—Right of tenant to 

claim relief against forfeiture. 

Where s lease coutains a provision that the rent should be paid on a cerlata day 
and that if default is made and continues until a certain further date, the lease is 
forfeited the clause is not a penalty and there can be no relief against forfeiture. 

A tenant who omits to make un, tender of the ront due by him or faiis tu pry 
the same into Court and pleads payment unsuccessfully cannot claim relief against 
forfeivare of his lease for non-payment of rent. 

The maxim “ He who seeks equity mast do equity” is anplicable even apart 
from the Transfer of Property Aut 

Second Appeal against the decree of the District Court in A. 
S. No. 166 of 1899 presente l against the decree of the Court of 
the District Munsif of Mangalore in O. S. No. 4.6 of 1898. 

K. P. Madhava Ruw for appellants. 

K Naratna Row for respondent. 

The Court made the foll wing 

ORDER :—In the instrument in the case (Exhibit A) there is 
a peculiar provision which does not appear in the cases cited, 
Here there is» coven.nt to pay rent onthe 1lith of April. No 
forfeit re is provile l for on account of defau’t in such payment. 
But it is provided that if the default continue until December, then 
the lease is to be forfeited. It appears to us th.t it was clearly not 
intended that the clause of forfeiture was to be merely én terrorem 

There is another ground on which the difen ant must fail and 
that is that when pleading his alleged right to be relieved agnin-t the 
forfeiture he cmitted to make any tender or to pry the money into 
Court but on the contrary pleaded payment unsuccessfully, 

The maxim “he who secks equity must do equity” applies 
apart from the Transfer of Property Act- 

The appeal is allowed. The decrees are reversed. There 
must be a decree for the property and for Rs, 26-6-8- 

[Their Lord hips then remitted an issue for finding on the ques- 
tion of improvements but this is not material for this report: —Ed.J 








#8. A, No, 89 of 1909, 14th Maroh 1901, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr.Justice Subrahmanya Aiyar and Mr. Justice Benson. 


Appyya Bhattar . a .- <Appellant® (Pl). 
v. 
Vengu Bhatta and others. ..Respondents (Defts.) 


Hindu Law-—<Adoption of brothers daughter's son—Cusiom in Southern Indta. 


The adoption of a brother's daughte:’s son though not permitted by the texts 
of the Hindu Law is valid in Southorn India by reason of general custom. 


Vayidtnatha v Appu’ followed. 


Second appeal against the decroe of the District Court of 
linnevelly in A. S. No. 314 of 1900 presented against the decree 
of the Court of the Subordinate Judge of Tinnevelly in O. S, No, 
66 of 1899. 


Joseph Sathya Nadar for appellant. 


P. X. Sivasamt Asyar for K. Srinivosa Aiyangar for res- 
pondents. 


The Court delivered the following 


JUDGMENT ; —Although the reasoning of the Court in Vay#- 
dinada v. Appu! and apparently the evidence (though this is not 
very cle*r) referred to the validity of the adoption of a daughter’s 
or sister’s son, yet the case actually before the Court was (as in 
the present case) that of a brother’s daughter’s son and the deci- 
sion of the Court was that the adoption of such a person was 
valid by reason of the general custom prevalent in Southern India 
notwithstanding the texts of Hindu Law to the contrary. 

We must take it that the Court considered that if the adoption 
of a daughters or a sister's son was valid, the adoption of a 
brother’s daughters son must be equally, or a forttors, valid, as 
the relationship in the latter case was more remote than in the 
former. 

In the faco of the direct dicision of the Full Bench as to the 
very question now in issue the decision in Minakshi v. Rama - 
nada? must be held to be inapplicable. 

We disiniss the second appeal with costs. 


` 











A. No 1491 of 1901. _  öth March 1908, 
, D, B., 8 M. 44, 2. IL L. B, 1) M, 49 


Appayya 
Bhattar 
Vv. 
Vengu 
Bhatia. 
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IN THE HIGH COURT OF JUDICATU VE AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice 
and Mr. Justice Subrahmanya Aiyar. 


* 


Kulaikada Pillai and another .. Appellants* (Defend- 
v, ants 1 and 2). 
Viswanatha Pillai and another ... Beapondents (8rd De-. 


fondant and Plaintif.) 


Kulaikada vil Procedure Code, Ss. 644, 661—Suit by vendee for recovery of land or purchaze- 
Pillai money—Decree for purchare-money—Appeal—Powers of Appellate Oourt—No 
Vi PA atha memo of objections by respondent—Grantsng of reliefs to respondent. 
spia Where a vendee of land sued for recovery of Innds from the persons in possession 
or in the alternative for recovery of his purohase-money from the vendor and obtained 
a decree for money against the vendor and upon the latter appealing, the appellate 
judge reversed this decree but gave the vendee a decree against the persons in 
possession for recovery of land although there was no cross-appeal nor memo of 
objections under 8, 561 C. P. O., by the vendee :— 


Held) (1) that such procedure was erroneous and contrary to law ; 
and (2) that 8. 644, O. P. C., had no application. 
Per Arnold White, O. J. :— 


Where a respondent to an appeal fails to give the notice required by §, 861, it is 
not open to the appellate court to grant any relief to that respondent in a case where 
the granting of such relief is not necessarily incidental to the relief granted to a party 
who has appealed. 


An appellate tribunal being the creature of a statute its powers can only be those 
given by the statute. 


Semble :—S. 861, O. P. O., only applies where a party has a right of appeal bui 
who until forced or invited into odurt does not think fit to exercise it. 


Por Subrahmania Atyar J :— 


Where the conclugion of the appellate court with reference to mattera proporly 
arising before it in an appeal is such as to render any portion of the decree of the 
lower court not made the subject of appeal inconsistent with such conclusion it would 
not only be anamolons to have such portion of the decree in force while setting aside 
only so much of it as was comprised in the appeal but it might also involve a 
breach of the rule as to res-judicata 


According to the decisions of this court, a memorandum of objections may be 
filed under 8. 661, O. P., O., by one respondent against another although the question 
arises as between the co-respondents only. 


#8. A. No. 1876 of 1902: 28th Novem ver 1904, 
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It would be a legitimate ground to excuse delay in the presentation of a memo of 
objections that the admission of the same is required to do complete justice. 


Under tho Civil Procedure Code in cases not falling under 8. 544, a lower 
Appellate Court is precluded from modifying a decree of the lower court in favour of 
a party who has neither filed an appeal nora momo of objections except as part and 
parcel of the 1elicf necessary to be granted to an appellant. 


Second appeal against the decree of the Subordinate Judge’s 
Coart of 'Tinnevelly in A. S No. 809 of 1901 presented against 
the decree of the Court of District Munsif of Srivaikuntam in 
O. S. No, 491 of 1900, 


M. R. Ramakrishna Aiyar for appellants. 


F. Krishnasami Aiyar and (. R. Sundra Aiyar for respond- 
ents. 


‘The Court delivered the following í 


JUDGMENTS :—The Chief Justice :—This is a suit in which 
the plaintiff claims to recover certain property from the defend- 
ants on the groand of an alleged sale to him by the third 
defendant, or, in the event of sale being found invalid for the 
retum by the third defendant of the purchase money paid to 
him by the plaintiff. ‘The Disirict Munsif held on the ground of 
limitation that the plaintiff was not entitled to recover the pro- 
perty, dis nissed the claim for possession »nd gave judgment for 
she pl .intiff against the third defendant for the recovery of the 
purchase money. The third defendant appe led. The pleint:ff did 
not uppeal against the dismissal of his snit for possession against 
defendants Nov. 1 and 2. The Snubordinatc Judge set aside the 
Munsif’s decree for the recovery of the purchase money and gave 
a decree for the plaintiff on his claim for possession against defend- 
ants Nos. l and 2. The third defendant made the plaintiff a respon- 
dent to the uppeal to the Lower Appellate Court. The plaintiff 
appe led and was represented at the hearing of the appeal, but it 
does not wppear whether he took any part in the argument The 
Subordinate Judge observes th.t he did not press in appeal his 
claim tor possession. One thing, however, is quite clear and that 
is, that he did not fileany notice of objection to the decree under 
S. 561 of the Code of (.vil Procedure. It would seem. that 


before the Lower Appellate Cuart he was content. with the deoree. 


Kulaikads 
Pillai 
v 
Viswanatha - 
Pillai. 


Kulsikada 
Pillai 


v. 
Viswanatha 
Pillai. 


The Chief 
Justice. 
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given him by the court of first instance against the third defendant 
for the recovery of his purchase money. The first and second defend- 
ants have appealed to this court against the decree of the lower 
appellate court and have made the third defendant and the plain- 
tiff respondents to the appeal. Betore this court the plaintiff 
supports the decree for possession given bim by the lower appellate 
court. I am of opinion that the decrees of the lower appellate court 
cannot be upheld. 


For the purposes of my judgment I assume thatthe snit is 
not bad for misjomnder. This point was raised before us on behalf 
of the appellant but the point was not taken before the lower 
appellate court and I do not think the appellants ought to be 
allowed to raise it here. 


,A good deal of argument was directed to the question 
whether the plaintiff, having regard to the form in which he made 
his claim, had any right of appeal against the decree of the District 
Mansif. The argument on behalf of the plaintiff was that as his 


` claim was in the allernative and he had obtained a decree on one 


branch of his claim he had no right of appeal, and that inasmuch 
as he had no right of appeal, it was not open to him to give the no- 
tice required by S. 561, and this being so, the lower appellate 
court had power to give a decree in his favour, notwithstanding 
the fact that the notice required by the section had not been given. 
I shonld be disposed to hold that S. 561 only applies where a 
party has a right of appeal but who until forced or “ invited ” into 
Conrt does not think fit to exercise it. But it is not necessary to 
decide the question It seems to me that where a respondent to 
an appeal failsto give the notice required by 5. 581, it is not 
open to theappellate Court to grant any relief to that respondentin 
a case where the granting of such relief is not necessarily incidental 
to the relief granted to a party who has appealed, This 1s obviously 
not the case here for the lower appellate comt could have given 
full relief to the appellant before that Court by simply setting aside 
the decree which had been obtained against him. This may seem to 
bsa somewhat natrow gronad on which to determine a question 
of jurisdiction, but the powers of an appellate tribunal are the 
creature of statute and unless power to givesuch a decree as was 
given by the lower appellate court in this case is to be found 


PARTS V & YL] THE MADRAS LAW JOURNAL REPORTS. 215 


in the provisions of the Code, the decree cannot be supported. We 
are asked to say that the case comes within S. 544 of the Code 
since before the lower appellate court the plaintiff and the 
third defendant were equally interested in maintaning the title of 
the third defendant to convey to the plaintiff, that before the lower 
appellate court the third defendant was really in the position of a 
plaintiff seeking to make out as against defendants Nos. 1 & 2 his 
right to convey to the plaintiff, and that the decree appealed against 
proceeded on a “ground common to all the plaintiffs.” I do not think 
the section can be so construed. Even if it could, it is quite clear 
that the decree appealed against did not proceed on a ground com- 
mon to the plaintiff and the third defendant since it was a decree in 
favor of the plaintiff against the third defendant. Neither can it be 
said that the decree appealed against proceeded on a ground common 
to all the defendants, since it was not the case of the third defendant 
that the plaintiff’s claim for possession as against defendants Nos. 1 
and 2 was barred by limitation. The powers of the Court of Appeal 
in England are regulated by order LVIII of the Rules, of the 
Supreme Court. Rule 4 of this order is no doubt wide enough 
to cover a case like the present. But the powers of this Oourt 
are those given by the Code, and under the provisions of the Code, 


in the absence of the notice of objection required by S. 561, it 
seems to me there was no power in the lower appellate court. 
to give the decree which is now before us. As regards the’ 


authorities, in Zimmayya v. Lakshmana! the notice required by 
S. 561 had been given by the party who had been made a res- 
pondent. ‘he case of Soiru Padmanabh Rangappa v Narayana 


Rao Bin Vithal Rao? may be distinguished on the ground that. 


the relief granted by the appellate court to the plaintiff who 
had not appealed was necessarily incidental to the relief granted 
to the first defendant who had appealed as against the second 
defendant. The case of Hudson v. Basdeo* where a party was 
added as @ respondent to an appeal where no appeal had been 
made against him was a decision ander S. 559 of the Code and 
the party was added on the grouud that he was “interested in the 
result of the appeal.” In the case of Bishunchurn Roy Chowdhry 


v. Jogendra Nath Roy* where the plaintiff was not allowed to urge 





1. LL.R,7 M. p. 215. 8. I. L. B., 36 O. p. 109. 
2. I.L. Bw 18 B, p. 520, o unerise oe LL, R, 280. p. ilé 
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his cross objections against the non-appealing defendants, the notice 
required by 8. 561, had in fact been given by him. 


In a recent case decided by a Full Bench of the Calcutta High 
Court Rup Jaun Bibes v. Abdul Kadir Bhuyan’ the suit was one 
for contribution in which the plaintiff asked for relief against 
several defendants separately. The court of first instance gave a 
decree against defendant No. 1 and dismissed the suit against 
defendant No.2. The plaintiff did not appeal. Defendant No. 1 
appealed and made defendant No, 2 a respondent. The lower 
appellate court allowed the appeal of defendant No. 1 and gave 
the plaintiff a decree against defendant No. 2 instead of against 
defendant No. 1. Ona reference to a Fall Bench the decree of 
the lower appellate court was upheld but the judgment was 
expressly limited to the case of a suit for contribution. The Full 
Bench declined to answer the general question referred to them. 
The question whether an appellate court can give relief to a res- 
pondent who has not given the notice required by 5S. 561 of 
the code was not considered. 


I think the decree of the lower appellate court for possession 
by the plaintiff as against defendants Nos. 1 and 2 must be set aside. 
The appellants must pay the costs of the third defendant before 
this court. We make no further order as to the costs of this 
appeal. 


Subrahmanya Asyar, J. :—The appellant before us bronght the 
suit out of which the appeal arises in the District Munsif’s Court 
for the partition and delivery of certain lands setting up title 
thereto under a purchase from the third defendant who was him- 
self vendee of the same from the widow ofa deccased brother of 
the first and second defendants. The plaintiff also prayed that in 
the event of its being found that his vendor had no right to convey 
the lands the latter may be directed to refund Rs. 800, the price 
paid by the plaintiff, The District Munsif being of opinion that 
defendants Nos. | and 2 had for the statutory period held adverse 
possession of theshare of their deceased brother as against the 
widow dismissed the suit for partition and delivery of the lands and 
gave a decree to the plaintiff for Rs 300 against the third defendant. 


lL. LLB, 31 0. p. 648, 
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This defendant preferred an appeal against the decree so given Kolaikada 
: Boh hia bias keke Pee Pillai 

against him, implicating as respondents not only the plaintiff but v. 

defendants Nos. 1 and2 also. The plaintiff preferred no appeal ae? 

against so mach of the decree of the District Munsif as related to = —— 

ene . Subrahmanya 

the dismissal of the suit for the lands nor preferred any: memoran- Aiyar, J. 

dum of objections in the matter under S. 561 of the Civil 

Procedure Code. The Subordinate Judge who heard the appeal 

having differed trom the Munsif with reference to the question of 

adverse possession by defendants Nos. 1 and 2 reversed practically 

the whole decree, dismissed the suit for money as against the third 

defendant and decreed the claim for land as against first and second 

defendants. The question in the present appeal of the first and 

second defendants is whether it was competent to the Subordinate 

Judge to reverse so much of the decree of the Munsif as was in 

their favour. 


There can be no doubt that when in an appeal, the conclusion 
of the Appellate Court with reference to matters properly arising 
before it is such as to render any portion ofthe decree of the 
lower court not made the subject of the appeal inconsistent with 
such conclusion it would be not only anomalous to leave such portion 
of the decree in force while setting aside only so much of it as was 
comprised in the appeal, but it might also involvea breach of the 
rules as to resjudicata. Take for instance, a suit brought on a 
bond for a sum of money and a decree given for the whole amount 
claimed, but an appeal is preferred only in respect of part of the 
amount decreed. If the Appellate Court should find that the whole 
claim was barred by limitation, it could not for that reason properly 
reverse the decree in so far only as it was appealed against for the 
decree so far as it has not been appealed against carries with it the 
assumption that there is no bar by limitation and a decree resting 
on such assumption being final would preclude a finding by any 
other court to the contrary with reference to any claim based on 
the same right and between the same parties. It would seem, there- 
fore, that in cases such as that supposed, the only consistent course 
is to dismiss the appeal or to reverse the whole decree. 


How then does the matter stand with reference to the provisions 
of our Civil Procedure Code. In instances falling within 8. 
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Kulaikeda . 544 of the code, the provisions thereof fully enable an Appellate 


Hillai A 2 x 
x. ž _Court to avoid anamolies. In other cases also, the desirable result 


Treanth could Le brought about if the court in which the appeal is pending 
Saiao takes the precaution of requiring a memorandum of objections being 
` Aiyar, J. presented to it. This course will meet all cases so far as 
this Presidency is concerned inasmuch as according to the 
decisions of the court, such a memorandum may legally be filed 
even when the question arises as between the co-respondents 
only. Nor would there be any obstacle on the score of its 
late presentation since it would be a legitimate ground to excuse 
the delay that the admission of the memorandum is required to do 
‘complete justice as between all the parties to the litigation. The 
difficulty can only arise when, as in the present case, the Appellate 
Court has failed to have this necessary precaution adopted. The 
absence of a provision corresponding to Rute 4 of order No. LVIII of 
the English Supreme Court Rules would, where S. 544 has 
no application, seem to preclude the modification by the Appellate 
Court of the decree of the lower court in favour of a party who has 
filed neither an appeal nor a memorandum of objections except as 
part and parcel of relief necessary to be granted to an appellant. 
The language of S. 574 of the Civil Procedure Code is wide 
enough to cover such an exception and Soirn Padmanabh Rangap- 
pa v. Narayana Rao Bin Vithal Rao' isa case that goes to sup- 
port the view. lt may be added that even with reference to the 
English practice it was held by Jessel M. R. and Cotton and Brett 
L.d.J.in In re Cavander’s Trusts? that a respondent who wishes to 
have the decree appealed against varied with reference’ to a matter 
in which the appellant has no interest must himself file a notice 


of appeal. 


As to Rup Jaun Bibee v. Abdul Kadir Bhuyan" and the cases 
approved of therein, they are apparently in conflict with the above 
view of the effect of provisions of the Code of Civil Procedure 
bearing on the point and if it is correct it would follow that the 
Subordinate Judge had no power to reverse the decree as against 
the first and second defendants inasmuch as such reversal was 
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not necessary to give relief to the appellant before him viz., the Sea 
third defendant who was disentitled to ask for anything more than v 

the reversal of the decrce directing him to refund the price, since eae 
having sold the land, the right to claim present possession thereof Ta 
had passed away from him so as to disentitle him to claim delivery. Aiyar, J. 


I concur in the order proposed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Subrahmanya Aiyar and Mr. Justice 
Benson. 


Alayakammah ie ..  Appellant® (Plasintif.) 
v. 


Subbaraya Goundar and others.. Respondents (Defendants 
1 to 9 and 11, 18). 


Limitation Act SchedulelI, Art 182—Government revenue—Payment by one shareholder Alayakammah 


—Oharge—IAimstation for suit to enforce charge—Plaint not stamped—Subsequent Sub we 
ubbara; 
payment of stamp duty—No fraud—Proper plaint from date of presentation. Gema 


A shareholder paying, the entire Government revenue due on land has acharge 
on the land for the amount so paid to the extent to which he is entitled to contribu- 
tion from the cther shareholders and a suit to enforce such charge is governed by, 
Ait, 182 of the Limitation Act (XV of 1877). 


Rajah of Vsatanagaram v. Somasekhara! followed. 


Where stamp duty is paid by order of Court subsequent to the presentation of 
plaint, such payment relates back to the date of presentation and the plaint must 
be treated as a proper one as from that date in the absence of any evidence to show 
that there was fraud in putting in the plaint without stamp. 


Skinnee v. Orde? referred to. 


Appeal against the decree of the Subordinate Judge’s Court 
of Bellary and Salem at Salem in O. S. No. 3 of 1901. 


C. Sankaran Nair foriappellant. 


OOOO SeA 
P, 8, Swasams Aiyarzfor respondents, 





+ A, No. 126 of 1902. 9th February 1905. 
1. I.L. B, 26 M. 686. 2. I, L. R, 3 A. 241. 
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Alayákanimak: The Court delivered the following 


Subbaraya 
Qonndar, JUDGMENT :—We find that the Subordinate Judge was in 


error in holding that the suit was barred by limitation. The appeal 
relates only to sums paid by the plaintiff on account of Government 
revenue in March 1888, and in March 1891 viz., the first two items 
in the plaint. In accordance with the decision of the Full Bench in 
the case of Rajah of Vizianagaram v. Rajah Setrucherla Soma- 
sekharaRaz' the person paying Government revenue due on land has 
a charge on the land for the amount so paid to the extent to which 
he is entitled to contribution from the other shareholders, and the 
article applicable to a suit to recover such a charge is Art- 182. 
The suit is not barred until the expiry of 12 years from the time 
when the money was paid. 


It is urged that, in respect of the first of the sums to which 
this appeal relates, the claim should be held to be barred 
even under Art. 182 as the-stamp duty on the plaint was not 
paid until’ after the expiry of 12 years from March 1888. 
The payment of stamp duty, however, relates back to the date 
of the presentation of the plaint as a proper plaint, in the absence 
of any evidence to show that there was fraud in putting in the 
plaint without stamp. (Skinner v. Orde*). I£ the presentation was 
within 12 years from the date of the payment in March 1888, then 
the suit would be in time. The actual date of the payment in 
March 1888 does not appear and the question whether the suit as 
regards this item is in time must be dealt with by the lower court 
on taking evidence. We must also point out that the plaint is 
not sufficiently definite as to the property on which the charge is 
to be established. The plaintiff should be required to amend the 
plaint in this respect. Weset aside the decree of the lower court 
and remand the suit as against defendants Nos. lto 9 for disposal 
as regards items one and two in the plaint in accordance with law. 


Costs will abide the event. 


L L L.B., 26 M. p. 686. 2. ISL. B, 2A. p 341, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrrsaNT :--Mr. Justice Bhashyam Aiyangar. 
Uhiunathambi Sahib alias Saiyid Gulam Petitioners* (2 to 4, 


Mnhinddin Sahib and others ais 7 and 8 counter- 
v. petitioners.) 
Muhammad Ghouse Sahib and others .. Respondents (Petrs.) 


P 
Religious Endowments Act, 8.18—Mere perusal of application—Application for sanction Ohinnathambi 


against several trustees—Qeneral no apecific charge— aterial irregularity — Civil 
Procedure Code, 8. 622. 


Under S. 18 of the Religions Endowments Act (XX of 1868) the Civil Judge is 
entitled to determine a petition under that section for removal of trustees &., merely 
on a perusal of the same. 


Where one applicntion is made against several trustees the application should 
clearly set forth the charges and the nature of the charges made against each of the 
trustees. 


Where a general petition iu made against several trustees and no specific charge is 
made against each individnal trustee a judge granting sanction on such petition acts 
with material irregularity, and such sanction will be set aside underS 622, O, P. O., 
ifthe irregularity should materially prejudice the trustees, 


Petition under 8. 622 of the Civil Procedure Code,” pray- 
ing the High Court to revise the Order of the District Court of 
Tanjore in C. M. P. No. 1097 of 1901. 


V. Krishnasawmy Atyar and T. V. Gopalasami Mudaliar for 
petitioners. 


P. R. Sundara Atyar for respondents 
The Court delivered the following 


JUDGMENT :—Under S. 18 of Act XX of 1863 the Judge is 
to determine, on the perusal of the application itself, whether there 
are sufficient prima facte grounds for giving sanction to institute a 
suit under 8. 14 for the removal of a trustee and for recovery of 
damages. In fhis case sanction is sought for, for instituting a 
suit against eight trustees of a Durga for their removal and for 
the recovery of damagesfrom them. The petition alleges numerous 
acts of malfeasance, breach of trust and neglect of duty against all 
the eight trustees as counter-petitioners jointly extending over a 





#0., E. P. 487 of 1902. Sth November 1908, 
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Muhammad 
Ghouse. 


222 THE MADBAS LAW JOURNAL REPORTS. [vorn xv. 


Ohinnathambi period of 15 years without making any distinction between them. 


Muhammad 
Ghouse, 


The petition does not even state when each of the eight trustees 
was appointed to the office of trustee or became trustee; nor does 
it allege that all the eight have been trustees during the period of 
the alleged mismanagement covered by the petition. When one 
application is made against several trustees, the application should 
clearly set forth the charges and the nature of the charges made 
against each especially as under 8.18,the judge isto determine merely 
on & perusal of the veritied petition whether there are sufficient prima 
facie grounds against each of the trustees and the judge would be 
acting with material irregularity in the exercise of his jurisdiction 
in according sanction based ona general petition like the one 
in question and if such irregularity should materially prejudice the 
trustees as ithas done in this case, this Court can exercise its 
powers of revision under S$, 622, Civil Procedure Code. In this 
case the District Judge thought it fit to issue notices to all the 
eight trustees before giving sanction and an answer in writing was 
filed from which it clearly appears that counter-petitioners Nos. 2 
4 and 7 respectively became trustees in December 1898, December 
1899 and May 1901. The respondents admit this except in the 
case of second counter-petitioner who, according to them, became 
trustee in December 1897. The respondent’s pleader is unable to 
draw attention to even a single paragraph of the petition in which 
the act of malfeasance alleged is stated to have taken place sub- 
sequently to May 1¢'01. 


I, therefore, set aside the order, dated the 6th November 1902 
and remand the application to be restored to file and disposed of 
according to law. The petitioners should be required to amend their 
petition in the manner above indicated and as: the counter-peti- 
tioners have already had notice, the amended pctition should be 
posted for re-hearing after giving notice to counter-petitioners 
and disposed of after hearing both parties. 

The revision petition is allowed with costs. It is represented 
that a suit has been actually instituted on the strength of the 
sanction and that the same is now pending. 

It will be open to the judge to adjourn it until the final dis- 
posal of the application for sanction. 
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IN THE HIGH COURT OF JUDIOATURE AT MADRAS. 


Present ;—Mr. Justice Bhashyam Aiyangar. 


Yenathi Naidu ies ak ... Petitioner* (PUf.) 
v. 
Knjjaligan .. ae hes ... Respondent (Deft.) 


Smal Cause Suit——Finding negattve—-No Judgmenit—Oivil Procedure Code S. 203 
para l. 


Whore in a suit mstitutod ın the Small Canse Side, the points for determination 
were (1) whether the suit bond was genuine and (8) if so, whether there was 
consideration for it and the decision recorded by the District Munsif was “ finding 
negative” :— 

Held, that it wus not a judgment within the meaning of S. 208, ©. P, C, 

(para 1). 


Petition under 8. 25 of Act [X of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif of 
Sholinghur in S. ©. 8, No. 928 of 1901. 


T. V. Seshagiri Aiyar for petitioner. 
The reapondent was not represented... ... 
The Court delivered the following 


JUDGMENT :—There were two points for determination viz., 
(1) whether the bond was executed and if so (2) whether there 
was consideration for it. The only decision recorded is “ Finding 
Negative.” It isimpossible to say what the decision is whether it is 
that the bond is genuine but there was no consideration or that the 
bond itself is not proved. The District Munsif’s judgment cannot, 
therefore, be regarded as a judgment in law within the meaning 
of even paragraph 1 of 5. 208, C. P. C. 


The decree is accordingly reversed and the suit remanded for 
being disposed of according to law upon the evidence already 
on record after hearing both parties on a day to be appointed for 
the purpose. Costs will be costs in the cause. 


eaver 





* 0, B. P. No, 445 of 1902. 8th November 1908. 
B 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Sir S. Subramanya Aiyar, Officiating Chief Justice, 
and Mr. Justice Bhashyam Aiyangar. 


Anantha Goundan and another ... .. Petitioners* 
Us (Accused). 
King-Emperor eee ie iss 
Anantha Defamation——Penal Oode, 5. 499, Explanation I—Imputation of wnchaststy in respect of 
— wife—Husband an aggrieved pereon—Oriminal Procedure Oode 8S, 198—Hrror in 
.. King charge—No failure of justice, 


Where an imputation of unchastity is made in respect of a married woman, her 
husband is a person aggrieved within the meaning of §. 198 of the Oriminal Proce- 
dure Code and is entitled to take criminal proceedings in respect of the same (vide 
Penal Code, B. 499, Explanation I). 

Whero a charge stated that the defamation was of the complainant, the husband, 
and not of the wife it was a mere irregularity which would not vitiate a conviotion 
unless the same shoul : preyudive t: o accused or occasion a failure of justice. 


Petition under 8s 485 and 489 of the Criminal: Procedure 
Code, praying the High Court to revise the judgment of the Head 
Quarters Deputy Magistrate of Salem in ©. C. No, 68 of 1908, 


T. Subramany Asyar for petitioners. 

The Public Prosscwto: in support of the conviction. 

The Court made the following 

ORDER :—Though thore was an irregularity in the charge in 
so far ab it states that the defamation was of the complainant, the 
husband; and not of the wives, this is an error or irregularity in 
the chatge which did not prejudice the accused or occasion a 
failure of justice. saving regard to explanation I to B. 499 of the 
India Penal Code, we think that the husband is a person 
aggrieved within the meaning of 8. 198 of the Criminal Procedure 
Code it a case in which the imputation of unchastity is made 
and published in respect of his wife. Following the decision of 
this Coirt in Chellam Naidu v. Ramasami and of the High 
Court of Bombay in Chhotalal Lallubhat.v. Nathabhai Bechar and 
another? we dismiss the petition. P i 





a 





0. O. No. u 1908 and (C. R. P. No. 283 of 1908). 7th January 1904. 
: ERN M. 879, 3. L L. R., 25 B. 161, 


N 
PARTS V & vL] THE MADRAS LAW JOURNAL REPORTS. 225 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


- PensenT :—Sir S. Subramanya Aiyar, Officiating Chtef Justice, 
‘ and Mr, Justice Bhashyam Aiyangar. 


““-Sabapathi Mudali `... .. Petitioner* — (Complasnant.) 
1 P è $ m 
v 
Kuppusami Mudali and another Counter l (Accused ` 
Petitioners. i and 2) 


Griminal Procedure Code S. 245—Order of Acqguttal—Reviston by High Oourt —Indtan 
Penal Code Ss. 343 and 5C4—Trial as Summary case—Ilegalety. 


A Criminal revision against nn order of acquittal is not generally entertained but 
it may be entertained at the instance of one towards whom the accused acted most 
arbitrarily and in a most hizh-handed manner. 


Offences under Ss. 342 and 504 of the Indian Penal Oode are not triable as sum- 
mary cages and the acquittal of such offences by a Magistrate under 8, 315 (or 268?) 
of the Criminal Procedure Code is illegal and must be set aside. 


Petition under Ss. 435 and 439 of the Criminal Procedure Code, 
praying the High Court revise the judgment of the Stationary 
Second Class Magistrate of Ponneri in O. O. No. 228 of 1908, 
acquitting the accused under S, 245, Criminal Procedure Code. 


. T. V. Vaidyanatha Atyar for petitioner. 
T. Hthiraja Mudaliar for counter petitioners, 


~ The Court made the following. 

ORDER :—Though a revision petition against an order of 
acquittal is not ss a general rule entertained, we are of opinion 
that in this case the petition should be entertained as it is very 
clear that the accused acted most arbitrarily in a high-handed and 
haughty manner towards the petitioner. Ihe offence under S. 426 
will probably not stand. But upon the evidence in the case which 
is not contradicted and upon the facts admitted or not denied the 
accused were both guilty under S. 504 and the first accused also 
under §, 342, and neither of them is a sammons case. The acquittal 
under S, 258 (sic) Criminal Procedure Code is clearly illegal and the 
Second Class Magistrate’s procedure and conduct in dealing with-the 
case is anything butcreditable. The petitioner was grossly insulted 





` €0..B, O. No, 308 of 1903 (O. R. P. No. 218 of 1908), -7th January 1904, 
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Ba by the first accused the Station-master and his brother the second 
v. accused who, it appears, isnot a Railway servant. He was wrong- 
ae rang fully restrained or confined by the first accused for several hours 
and was unjustly prosecuted before the police on a complaint pre- 
ferred by the first accused apparently under S. 241 of the Indian 
Penal Code in respect of two anna pieces which were delivered by 
him to the second accused for purchasing Railway tickets to Madras, 
and which pieces were perfectly genuine but were bent and retained 
by the accused as counterfeit coin. The case against the complain- 
ant was of course thrown out and the Police obtained the sanction of 
the Magistrate to prosecute the accused under S. 211 for preferring a 
false charge against the complainant but for some reason or other 
the Police dropped the matter and the complainant un learning of 
this preferred the present complaint against the accused charging 
them with offences under Ss. 342, 426 and 504. The Magistrate 
strangely deals with the case as altogether a summons case and 
acquits the accused. §. 18] of the Indian Railways Act IX of 
1890 which empowers Railway servants to arrest persons in certain 
cases is altogether inapplicable to this case. 

We must, therefore, set aside the acquittal and direct the case 
to be restored to the file and proceeded with according to law by 
some other competent Magistrate to be specified by the District 
Magistrate. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 





Present :—Mr. Justice Davies and Mr. Justice Sankaran Nair. 


Mothu Rangaya Chetty Sis .. Petitioner* (PIF.) 
v, 
The Secretary of State for India in 
Council si z ss ... Respondent (Defts) 
Motha Indian Post Office Act, X. 34—Value payable imeured article—Article delivered by 
Chen, Post Office but money not collected—Breach of contract—Measure of damages— 
v. Claim Cognizable by Court of Bmall Causes—Liability of Secretary of State. 


The Seoretary Where a person sent an article through the Post Office ag a value pny able insu- 
of State for red artiole after paying the necessary fees and the article is delivered to the addres- 
see but the money was not recovered irom him :— 
Held, (1) that the transaction amounted to a contract by which the Post Office 
became the agent of the sender for the collection of money; 


#0, R. P. No. 48 of 1904, 20th September 1194, 
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(2) that if the Post Office failed to collect the money when the article 
was delivered there was a breach of contract for which the Post 
Office (vir the Government) was liable in damages; 


Mothu 


ngaya 
hen, 


The Seoretary 


(3) thatthe effect ofthe proviso to S, 84 of the Indian Post Office Act of State for 
India. 


1898, was that the Post Office did not guarantee the collection of 
the money but that the proviso did not absolve the Post Office 
from the common low liability to pay damages for delivering a 
parcel without collecting money ; 


(4) that the measure of damages was the value of tho article sent ; 
and (5) thatthe guit for recovery of such damages wes not one on tort, 
was maintainable against the Secretary of State and was 
cognizable Ly a Court of Small Canses. 


Petition under S. 25 of Act IX of 1887, praying the 
High Court to revise the decree of the District Munsif’s Court of 
Trichinopoly in S. C. S. No. 878 of 1902, 


T. Narasimha Aiyangar for petitioner. 
The Government Pleader (E. B. Powell) for respondent. 
The Court delivered the following 


JUDGMENT :—The plaintiff, na trader delivered a parcel 
containing silver jewellery of the value of Rs. 118 to the Post- 
Master of the Kotwal Ohavady Post Office, Trichinopoly for trans- 
migsion to one Krishna Chetty at Colombo, Ceylon, as a value 
payable Article. He also registored and insured the parcel for Rs. 
115. He duly paid the fees and obtained receipts and the Post 
Office took charge of the parcel. 


This action was brought to recover from the Secretary of State 
for India in Council the‘value of the jewellery as the Post Office 
would neither pay the money nor return the article to the plain- 
tiff, The defence is that by some mistake of a clerk in the Post 
Office the parcel was delivered to and accepted by the uddressee 
without its value being collected from him, and liability is disclaim- 
ed as regards the insurance because the article was duly delive- 
red and as regards the non-collection ofits value under the 
proviso to 5. 84 of the Indian Post Office Act, 1898. That 
proviso runs 48 follows :— Provided that the Secretary of State 
for India in Council shall not incur any liability i in respect of the 
sum specified for recovery unless and until that sum has been 


Motha 
Rangayæ 
Chetty 
s 
The Secretary: 
of State for’ 
India: 


Singarappa 
v. 
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¥eceived from the addressee.” Admitting the disclaimer to be 
good,so far as the insurance is concerned, we cannot hold the 
Secretary of State is saved from liability by the proviso quoted. 
The effect of the proviso is that the Post Office does not guarantee 
the collection of the money, but it does not absolve it from the 
common law liability to pay damages for delivering the parcel 
without collecting the money. The Post Office in order to meet 
the requirements of traders and others who wish to recover the 
value of articles supplied by them undertakes on the payment of 
certain fees to act as their agents for the collection of money (see Rule 
130, Indian Postal Guide). So that the Post Office is bound by 
contract to‘ collect the money when it delivers the article. If the 
Post Office for any reason neglects to collect the money as agreed 
to by it for consideration, it has committed a breach of contract 
and is liable to pay damages. The measure of the damages in this 
cage is the value of the silver jewellery which the plaintiff has lost 
and which he has proved to be Rs. 115. 


It was contended before us that the suit was not cognizable 
by a Small Canse Court and also that the Secretary of State was 
not liable for the neglect of his servant, The answer to both 
these objections is that the case is one of contract and not of tort, 
The decree of the District Munsif is set aside and the plaintiff 
will get a decree for Rs, 115 with his costs in both courts. 





IN THE HIGH COURT OF JUDICATURH AT .MADRAS. 
Present :—Mr. Justice Davies and Mr. J ustice Benson. 


Singarappa and others side ... Appellants* (Defts.). 
vu . i i 


Sanjivappa i ik se Respondent (PIP.). 


Limitation Aet, Art, 91—Sham sale-deed, Cancellation of—Period of limitation—Owner 
apprehending injury—Date of sale-deed not material—Spectfic Relief Act 8. 39. 


Sanjivapps. - 


Where a person executed a sham sale-deed in favor of his illegitimate sons and 
the possession of the property remained with him and he did not apprehend any 
injury from the sale-deed until the illegitimate sons claimed a title by ownership.— 

Held, (1) that the cause of action for cancelling the sale-deed acorned only 
` when the illegitimate song set upa -title by ownership on the 

, strength of the sale-deed 3 





#8, A. No. 1585 of 1903,- - "°, „16th November 1904. |. ron. 
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y7 > €(Q)~ that the.exeontant had, therefore, under Ary. 91 of the Limitation 
Act threo years from that date (and not from the date of tho sale» 
deed) to set uside the deed ; 


and (3) that the facts entitling a plaintiff to have an instrument cancelled 
s or get aside within the meaning of Art 91 of the Limitation Act are 
thoso stated in S. 39 of tha Bpeoific Relief Act (I of 1877.) . 


2 
oy 


` Second appeal from the decree of the District Court of Kur- 
nool in A. S. No. 36 of 1902 presented against the decree of the 
Court of the District Munsif of Gooty in O. &. No, 583 of 1900. 


P. 8. Sivaswami Aiyar and P. S. Parthasarathy Atyangar 
for appellants. 


T. V. Seshagiri Atyar for respondent. 
The Court delivered the following 
JUDGMENT :—The plaintiff on the Ist June 1895, executed 


a sham sale-deed in favour of his illegitimate sons, the defendants, 
neither party intending that it should be acted upon. 


Possession of the property sold remained with the plaintiff. 
The defendants sometime about February 1899 began to set up a 
claim to ownership on the strength of the deed. On the 3rd 
Angust, 1900 the plaintiff brought this suit for the cancellation of 
the deed of sale. 


The question for decision is whether the suit is barred by 


Art. 91 of the Second Schedule to the Limitation Act of 1877. 


That article provides that such a suit must be brought within 
three years from the time when the facts entitling the plaintiff. to 
have the instrument cancelled or set aside become known to him. 
‘The facts which would entitle a person to bring such @ suit are stated 
in S. 39 of the Specific Relief Act (Act I of 1877) which provides 
that any person against whom a written instrument is void or 
voidable who has reasonable apprehension that such instrument, 
if left outstanding, may cause him serious injury, muy sue to have 
it adjudged void or voidable and the court may in its discretion 
so adjudge if or order it to be delivered up and cancelled. In 
the present case the plaintiff did not entertain any apprehension 
that the instrument would injure him until the defendants began 
to set up a title under it as if it evidenced a real sale to them. 


Singareppa 
Y. 
Sanjivappa. 
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Phiarappa The plaintiffs cause of action, therefore, arose within three 
Sanjivappa. years prior to the suit and the District Judge rightly held that 
it was not barred. 


This view is in accordance not only with the case quoted by 
him (Tawangar Alii v. Kura Mal) but also with the decision 
of this court in thecase of Sundaram v. Stthammal? approved in 
Vithat v. Hari®. See also Meda Bibi v. Imaman Bibi” and 
Janki Kunwar v. Ajit Singh$ 


We dismiss the second appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PrasEnr :—Mr. Justice Boddain aud Mr. Justice Sankaran Nair. 
} 


The Chennai Purasai Hindu Jananukula 
Saswatha Nidhi lst Branch Limited by its 
liquidators P. Chella Pillai Naidu and others. Planteffs.* 


ct. 
Soobramanya Mudali or w Deféndant. 
The Chennai Company—Deposit of money—Loan on security of depostt— Voluntary liquidation— 
Purasai osttor entitled to set off. 
Hindu Dep f ; 
gnc Where a person deposited a certain sam of money for the period of one year 
Nidhi with a certain Nidhi or fand and before the expitation of that year borrowed on the 
ve. security of the deposit a certain sum for which ho executed a promissory note which 
Soobramanya 


Madali provided that in the event of failure by the depositor to repay the prinoipal and 
interest of the loan he shall receive the balance of the deposit after deducting the 
loan thereon and the fund afterwards wout into voluntary liquidation and the 
liquidators obtained a porpetual injunction restraining the creditors of the fund 
from suing the fund in respeot of their debts :— 


Held, in a suit by the liquidators for the recovery of the loan, that the deposi- 
tor was entitled to set it off as against the sum due to him by the fund in repeot of 
the deposit even apart from the provision in the note entitling him to such a set-off. 


Anderson’s case! and Sovereign Life Assurance Oo., v. Dodd? referred to. 





~ Ref. Case Nu. 5 of 1904, 26th October 1904. 
1. L L. B., 3A. 394, 5. L L. B., 16 0.58. 
3. L L. B., 16M. 811. 6. L. B. 3. Eq., 887. 

' 3 L L. B25 B. 78. 7. [1892] 3 Q. B. 573. 
4 LL. B6 A. 207. (F. B). . 
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Case stated under S. 69 Act XV of 1882 and under rule 428 of They eet 
the Rules of the Procedure of the Small Cause Court by the Chief Hindu 
Judge of the Court of Smail Causes Madras (S. C. S. No. 14802 of a 
1908.) pl 

M. A. Tirunariıyana Chartar with S. Tyagaraja Atyar for Soobramanya 
the plaintiffs. ae 
` F. Krishnaswamy Aiyar for the defendant. 

The Court delivered the following 

ORDER :—T his is a reference under S. 69 of Act XV of 1882 
and Rule 428 of the Rules of Procedure of the Smal] Cause Court 
on a case stated by the learned Chief Judge of that Court. 

The suit is brought by the Liquidators of a Nidbi under volun- 
tary liquidation to recover Rs. 1,U53-4-1U' the principal and interest 
on a loan made by the Nidhi to the defendant on the 14th Decem- 
ber 1990 under Exhibit A. 

The defendant had, at one time, been a sharoholder in the 
Nidhi. After he had ceased to bea member on the 1Cih July 1900 he 
placed on deposit with the Nidhi the sum of Rs. 1,750 for 12 
months. Before the termination of the 12 months he wanted his 
money back as he learnt that the affairsof the Nidhi werein an 
unsound condition but not being able to get it back he took a loan 
of Rs. 79) on the security of his deposit repayable on demand with 
interest at 12 per cent. under Exhibit A dated the 14th December 
1900 which contained the following words: “ If perchance I fail to 
psy the principal and interest due in respect of the amount 
borrowed by me I shall according to the rules of the fund receive 
out of the total amount of my deposit in your fund, the balance, 
if any, left after you had taken the principal and interest due to 
the fund.” . 

` In June 1901, the Nidhi went into voluntary liquidation and 
the plaintifis were appointed the liquidators. 

On the 20th September 1901, a temporary injunction was issued 


by the High Court restraining all creditors from suing the Nidhi 
(Exhibit E) and this was made perpetnal on the 9th October 1901 
(Exhibit F.) 

On the 9th November 1908, the liquidators brought this action 
against the defendant to recover the amount of the loan with 
interest advanced co the defendant under Exhibit A on the 14th 
December 1900. The defendunt pleaded a set off of the amount due 

g 


a 
ve 
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The Chennai to him from the Nidbi under his deposit for twelve months made 


Turasai 
Hindu 
Jananukule 
'Saswatha 
Nidhi 


Y. 
Soobramanys 
Mnudali. 


on the 10th July 1900. 


Ou the herring, the le:rned Chief Judge of ihe Small cause 
Court held that he was not entitled to set off that sum as it was 
not repayable at the date of the Nidhi going into liquidation and 
gave judgment for the plaintiffs with costs subject to the opinion 
of this Court upon the question “ whether on the facts stated and 
under the circumstances of the case the defendant was entitled to 
set off the sum of Rs. 1,750 (the amount of his deposit) against 
the sum claimed by the liquidators of the fund under Exhibit A.” 


We are of opinion that the answer to this question must be 
iu the affirmative that the defendant was entitled to set off the 
amount of his deposit against the sam claimed. By S. 177 of the 
Indian Companies Act (Act VI of 1582) “the assets of the com- 
pany shall be applied ia satisfaction of its liabilities part passu as 
they exist at the commencement of the winding up” &c. At the 
commencement of tho winding up one of the liabilities of the 
company was to repay the defendant the amount of his deposit at 
the termination of the 12 months for which it bad been deposited, 
viz., on the 16th July 19v1. Owing to the orders of this Coart of 
September and October 1901 and 8. 136 of the Act (VI of 1882) 
the defendant was precluded from suing the Nidhi for that money. 
The monoy was none the less due and payable to him as and from 
the 16th July 1901 and there is nothing either in the order or in 
the Act which precludes him from setting it off against any debt due 
by him. It was an ascertained sum legally recoverable at the 
time the action was brought and the parties filled the same charac- 
ter as in tho suit. It was, therefore, a matter which could be set off 
in the plaintifi’s suit inasmuch as that suit was not commenced 
until the 9th November 1903. 


The law is practically the same as in England so far as it 
affects this case and the case is concluded by the decision in 
Anderson’s Caset and Sovereign Life Assurance Co. v. Dodd.® 

In this case Exhibit A itself provides that the loan if not 
repaid shall be deducted from the amount of the deposit. 

We must, therefore, hold thatthe defendant was entitled to set 
off the amount of his deposit against the sum claimed. 





“LL, By 3 Eq. 837. ~ 2 [1892] 2 Q. B. 678, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Mr, Justice Subrahmanya Aiyar and Mr. Justice 


Boddam. 
Ananthaya Kamthi = ive a. Appellant* 
(2nd Defendant.) 
v. 
Laxminarayanappaya an a Respondent 


(Plaintif). 


Guardian and ward—Nortgage by guardian—Quardtan also personally liable—Guar- Ananthays 
dian’s right to retam possession until liability discharged—Caretaker, acts of—Vali-  Kamthi 
dity. Fase 
Where a guardian exccutes a mortgago of the minox’s property for purposes yacappayS 

bisding on his ward and mukes*himsclf also personully liable, he is entitled to 

insist upon the debt being discharged and his liability put an end to before possession 

of the ward’s estate is taken away from him by the ward or any one claiming under 

the latter. f 
Whore the guardian after the ward’s death exeoutes a usnfructuary mortgage 

to discharge a prior mortgage binding upon the ward, tho usufructunry mortgages is, 

upon discharging the same, entitled to a chargo with respeot to the paymont made by 

‘him in respect of the prior mortgage although the usufructuary mortgage may bo 

invahd ag against the ward or hig boir. He is, therefore, entitled as against such 

ward or any ono olaiming under him to insist thot he should not be ejected from 

the property usufructuarily mortgsged except upon payment of the charge. 

Even the act of amere osrotaker of property in charging the property if done 
bona jide will be binding. 


Second Appeal against the decree of the District Court of 
Sonth Canara in A. S. No. 2833 of 1901 presented against the 
decree of the Court of the District Munsif of Udipiin O. 
8. No. 582 of 1900. 


C. Ramachandra Rao Sahib, K. P. Madhava Row, and A. + 
Sinivasa Pai for appellant. 


K. Srinivasa Atyangar for P. R. Sundara Aiyar for respon- 
dent. ` 


The Conrt delivered the following 


JUDGMENT :—The undoubted facts of the case are these. 
The property in suit was decreed as the share of Anantaramappa 








#8. A. No. 74 of 1903. 22nd December 1904, 


Ananthaya 
Kamthi 
v, 
Laxminara- 
yunappaya, 
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against his coparcener Ramachandra, Anantaramappa was then 
a minor and the pres nt first defendant w.s put in possession as his 
guardian. Whilst in such possession, the first defendant executed 
a bond of the property in question for a de®t due by the estate of the 
minor making himself at the same time personally lable. During 
the lifetime of Anantaramappa a suit was brought on the mortgage 
by the mortgagee. Pending thesuit Anantaramappa died. Avanta- 
ramappa had ceased before his death to by a minor, but did not take 
possession of his property from the first defendant. Ramachandra 
who became Anantaramappa’s heir on his death was made u defend- 
ant in the pending suit on the mortgage und a decree was given 
for the mortgage amount against the first defendant in addition to 
an order for the sale of the property. Ramachandra who was 
absent in Travancore did not appearin the suit and the decree pass- 
ed exparte was binding upon him also. About this time the equity 
of redomption which had passed to Ramachandra on Anantaram- 
appa’s death was sold in execution of a money decree against 
Ramachandra. Before confirmation of the sale the first defend. nt 
and Ramachandra’s uncle, the third defendant, acting presumably 
on b half of Ramachandra arranged with the purchaser at the Court 
sale in consideration of the p:yment of a certain sum of money to 
him to have the sale set aside and executed a moitgage to the 
appellant who out of the mortgage muney payable by him under- 
took to and did discharge the debt due under the decree obtained 
against the first defendant aud Ramachandra, 


The mortgage was usnfructuary and the first defendant who 
had continued to hold the property down to the time of the appel- 
lant’s mortgage transferred the pussessiun to him. Tbe pl.intiff 
subsequently purchased the property from Ramachandra and sued 
to eject the appellant. ‘The mortgage to the appellant as a mort- 
gage was held not to be binding uapou the pluintiff, but the District 
Munsif in decreeing possession to the latter made it conditional on 
his reimbursing the appellant the «tnount paid by him in discharge 
of the mortgage decree referred to above. ‘The District Judge dis- 
allowed the charge thus given to the appellant, but we think, 
wrongly. The first defendant having made himself personally li ble 
under the mortgage created in the interest of his ward, the minor, 
and the decree having been passed against him as well as against the 


pants V & vL] TRE MADRAS LAW JOURNAL REPORTS. 235 


mortgaged property, ha was entitled to insist upon the debt being Anana 
discharged and his liability being put an end to before possession v. 
Laxminara- 


of the lands was taken away from him. The appellant who claims Janappaya. 
under a transaction from the first defendant having paid up the 
decree debt is equally entitled to ask that the plaintiff should not 
have the property free of the charge. Even in the view that after 
Anantara mappa’s death the first defendant was in no better position 
shan that of a mere caretaker of tho property on behalf of Rams- 
chandra, the payment of the decree debt was an act done bona fide 
and for the benefit of the principal who was himself liable for it, 
and the plaintiff claiming through such principal must in equity 
be held dis: ntitled to recover the property without satisfying the 
charge resulting from the payment. 


Tho decree of the District Judge is reversed and in modification 
of the decree of the District Munsif we give a decree in favour of 
the plamtiff apon his paying Rs 7.5 to the second defendant for 
possession of the plaint mentioned properties with proportionate 
costs in this and in the lower appellate court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 





Present :—Sir S. Subrahmanya Aiyar, Officiating Chief Justice, 
and Mr. Justice Bhashyam Aiyangar. 


Appava Udayan alias Savarimutha 


Udsyan acts sie ... Appellant*® (PIF.) 
v : 
Busai Udayan and others ... . Respondents (2, 4 to 7 
Defendants.) 


Native Christians—Joint living—Sentor member—No. status of managing member of Appava 
Joint Hindu family — Authority to borrow—Agency. qayan 
Native Christians living together as a family and governed by the Indian Succes- Susi Udayan 

sion Act X of 1885 oannot be treated ax members of a Joint Hindu family and the 

senior among them managing the affairs of the family cannot have the status ofa 

manager so as to have the powers which are conferred by the Hindu Law upon a 

manager of a Joiut Hindu family. 

In the nbsence of agency one member who is a native Christian cannot have 
authority to borrow on tho credit of others living with him eo as to bind the estate 
of such others. 


* 8, A, No. 148 of 1402, 28rd October, 1903. 





Appava 
Udayan 


Y. 
Busai Udayan, 
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Second Appeal against the decree of the Subordinate J udge of 
‘Kumbakonum in A S. No. 1110 of 1900, presented against the 
‘decree of the Court of the District Munsif of Tiruvadi in O S. 
355 of 1899. 


y. c. Desikachariar for appellant. 
P. §. Sivasawamé Aiyar for respondents: 
The Court delivered the following 


JUDGMENT :—The senior member of a native Christian family 
governed by the Indian Succession Act can not have the status of 
the managing member of a Joint Hindu family even if all the 
members of tho family live together and the senior member 
manages the affairs of the family. It is not alleged nor proved that 
the first defendant was constituted by the other defendants as 
their agent to borrow for the purpose of condncting the litigation 
in which they were engaged. ‘The fact that he was conducting 
the litigation on behalf of ull and advancicg the costs out of 
borrowed funds is not enough to imply an agency such as would 
entitle him to borrow on their credit. The Second Appeal there- 
fore fails and is dismissed with costs. 


aeaeaie e 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mr. Justice Subrahmanya Aiyar and Mr. Justice’ Moore- 
The Manager of the Court of Wards, 


Kalahasti Estate ... pts zi .. Appellant* in all 
v. ' (Plaintif in all). 
Ramasami Reddi oe bes ... Respondent in A. 
A. 0. No. 9 of 

1904 (Deft.} 


Civil Procedure Code, S. 561-—Suit not decided on preliminary point —Remand— Consent 
of partiss—Illegality— Watver—Estoppel—Effect of setting aside Remand 
Per Subrahmanya Atyar J:—A remand in contravention of S 664 of the Civil Pro- 
ceduro Code ia a violation of a mandatory provision of the law and is es such nob a 
mere irtegularity but is illegal and the remand and all proceedings taken thereunder 
can be set aside at the instance of a party entitled to object to such a procedure, 


e. A, A. O. Nos, 9 to 44 of 1904. 9th March 1905. 
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The doctrine that consent does not give jurisdiction only applies where the 
Court has no inherent jurisdiction over the subject matter and does not apply to viola- 
tions of rules of procedure though they ore not mere irregularities. 


Tho doctrine does not apply to nu ilegal order of :¢mand so thatit a remnnd 
is made at the request of both parties the same cannot be set asido at the instance 
of any of thain although it may be contrary to the provisions of 8. 564, C. P. C. 


Whore a suit was uot disposed of on a preliminary point by the Conrt of First 
Instance and the Appellate Court finding the main question for tho defendant (the 
appellant before that court) remanded the suit at the request of both the parties for 
trial on other points and in second appeal tho plaintiff's vakil stated that he 
wanted a decision on the merits on the main question and that if the decision on ihe 
same went against him ho did not intend to object to the order of remand there was 
m waiver of the defect and the plaintiff was estopped from afterwards questioning 
the propriety of the order of remand. 

Where a Judge in appeal gives a certain finding upon a question of fact and ro- 
mands the sait although it was not disposed of on a prelimiuary point and such find- 
ing of fact is such ag cannot be questioned in se ond appeal, in an appeal against the 
order of remand the floding of fact must be accepted and the appeal sent back to the 
appellaic judge for disposal according to law on other points. 


An order of remand which is illegal cannot affect what bas already been proper- 
ly done and the appellate Judge cannot be directed to direct the trial of the entire 
appeal denovo. 


Per Moore, J -—Whore the order of remand is illogn? undor 8. 564 of the Code, 
consent of parties cannot make it legal. 


Where nn order of remand is set aside as illegal the whole appeal must be lefe 
open for fresh decision by the appellato judge. 


Appeals against the orders of the District Court of Chingleput 
in A. S. Nos. 145 to 1&0 of 1908, prosented against tho decision of 
the Court of the Deputy Collector of Trivellergin S. S. Nos. 12 to 
39, 46 to 49, 53 and 55 to 57 of 1903. 


Joseph Satya Nadar and V. Krishnaswamy Aiyar for appel- 
lant. 


P. S. Sivaswamy diyar and V. Krishnaswamy Atyangar for 
respondent. 


The Conrt delivered the following 
, JUDGMENTS :-—-Subrahmenya Aiyar, J :—The suits out of 


which these Civil Miscellaneous Appeals arise were instituted - 


before the Deputy Collector of Trivellore by the Regulation Col- 
lector in charge of the Kalahasty Estate for ‘compelling the 
acceptance by the respective defendants of pattas for Fasli 1812, 
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Manager, The main contest before the Deputy Collector was whether with 

a reference to the lands constituting tho holdings, rent was payable 

pica aes in kind as contended on behalf of the plaintiff, or as contended 

Roddi. for the defendants, in money under express contracts alleged to 
Subrahmanya P 3 : è Š : 3 

Aiyar, J. have been entered into in Fasli 1805. This and certain minor 

questions were tried by the Deputy Collector who held that the 

contracts alleged were not made out and he directed that warum 

putta should be accepied. The defendants appealed and the 

District Judge on appeal disagreed with the Deputy Collector on 

the main question and after’ discussing the evidence on the point 

fonnd that the contracts set up were proved. This conclusion 

rendered a revision of practically all the other terms of the puttas 

necessary and the District Judge reversed the decision of the 

Deputy Collector and remanded the suits for disposal on the basis 

that rent was payable in money in accordance with the contracts 

found, Against the orders of such romand theso appeals have 


been preferred. 


Mr. Krishnaswamy Aiyar on behalf of the plaintiff argned the 
‘case on the merits stating that the plaintiff was desirous of 
obtaining the decision of the Court on the question as to whether 
the finding of the District Judge that the contracts alleged by tho 
defendants were ostablished was correct and if the decision shoald bo - 
against him it was not intended to object to the order of remand. 
At the conclusion, of the argument I expressed my opinion that the 
District Judge was right in his finding on the question of the con- 
tract and that we ought to dismiss the appeals. But my learned 
colleague, if I am not mistaken, was inclined to hold that the 
orders of remand having been passed contrary to S. 564 of the Civil 
Procedure Code the proper course was to set aside the whole pro- 
ceedings of the District Judge inclusive of his decision on the ques- 
tion of the contract and to direct him to restore the appeals to his 
file, rehear the case and pass decrees settling the terms of the put- 
tas, taking fresh evidence or calling for findings as he may deem 
fit. ‘Thereupon the vakils for the defendants one of whom had ap- 
peared before the District Judge when the cases were disposed of 
by him urged that the remand of the suits was at the express re- 
quest of both the parties made to the District Judge chat subse- 
quent to the remand the matter had been tried by the Deputy 


x. 


PARTS V & Vi] THE MADRAS LAW JOURNAL REPORTS. 239 - 


Collector and fresh decrees given, and that consequently the Manager. 
plaintiff was precluded from taking exception to the order of ~ Watate 
remand and that at all events the decision of the District Judge 
as to the contracts being trueand,valid conld not beset aside Beddi. 
in the absence of any reason warranting such a course on Subrahmanya 
second appeal. Judgment was reserved for further considera- Aiyar, J. 
tion of the contentions thus raised on behalf of the defendants. 

Now as to the first of these contentions there can be no doubt that 

when a suitis remanded contrary to the provisions of 8. 564, proceed- 

ings taken in pursuance of such remand cannot be said to be abso- 

lutely null and void soas to render any consent given by the 

parties of no avail whatever. Nor on the other hand, is such re- 

mand a mere trregularity which in spite of objection duly taken by 

a party might in the discretion of the Court be treated as not neces- 

sarily affecting the validity of the proceeding. The true view is 

that a remand in contravention of S. 564 is a violation of a man- 

datory provision of the law which makes the order of remand illegal 

and one that ought to be set aside at the instance of a party 

entitled to object to such a procedure, but which nevertheless is 

of such a character that the defect can be cured by consent. That 

no question of want of jurisdiction in any real sense of the term is 

involved in the case of a remand such as that under consideration ' 

is to my mind obvious inasmuch as the lower court to which the 
proceeding is so erroneously remanded could not only properly try 

the matter if instead of such remand issnes had been referred 

in connection therewith, but could also have dealt with it in the 

first instance save for the error set right in the Appellate Court. 

And Mohesh Chandra Dass v. Jamiruddin Mollah? clearly and 

directly supports the view. No doubt that case as well as Mallikar- ` 

juna v. Pathanens*® speaks of an improper remand as an ‘rregu- 

larity’ but such a description of the deviation in procedure in 

question is inconsistent with the subsequent ruling of the Judicial 
Committee in Subrahmanya Ayyar v. King Emperor? where 

it is observed that their Lordships are unable “to regard the dis- 

obedience to an express provision as to a mode of trial as a mere 
irregularity.” Such disobedience must, therefore, I think, be held 





2. I. L.R, 19 M. 479. 
q 


1. L L. R. 28 0, 324. 8. I. L. R. 25 M. atp. 97, 


240 TRE- MADRAS LAW JOURNAL REPORTS. [VOL XV. 


aoir. to be null and void as against the party entitled to object thereto 
Estate provided he has.not waived his right so to object. Perumhra Nayar 
Mauna v. Subramanaya Patiar,' is not in conflict with what I have just 
Reddi. tated, for, the remand there was one which while being outside 
Subrahmanya the scope of S. 564 was warranted by an ealier provision of the 
Afyar, J. Code in the manner explained by Strachey, C. J. in Habib Bahsh v. 
Baldeo Prasad*. The doctrine that consent does not give juris- 
diction of course applies where the Court has “ no inherent jurisdic- 
tion over the subject matter.’ Ledgard v. Bull.’ It would not, 
however, apply to violation of rules of procedure thongh they are 
more than irregularities. For the doctrine of waiver has been 
applied even where there has been what may be correctly des- _ 
cribed as jurisdictional defect in a general sense. Moore v. Gamgee* 
-~ may be referred to as an instance in point. ‘J here Cave J., in accord- 
ance with a previous similar decision of Erle, J.in Jones v. 
James! held notwithstanding that leave of the Court had not been 
obtained for the institution of the suit as it should have been, the 
objection to the jurisdiction of the Court had been waived by the 
defendant appearing and contesting the action. Another instance 
in point is Revell v. Blake® followod in Gomatham Alamelu v. 
Komandur Krishnama Charlu’ and in Sardarmal v. Aranvayal 
Sabhapathy*. In that case it was held by the Court of Com- 
mon Pleas that when a tribunal competent to adjudicate a per- 
son a bankrupt if he resided within its teritorial limits had 
proceeded to make the adjudication when that was not the case but 
without objection having been made to its so acting, the adjudica- 
tion was held to be not void. On substantially the same ground 
Kay, L. J. in Warwick and Birmingham: Canal Navigation 
Company v. Burman® held the objection to the jurisdiction of a Court 
to proceed by way of injunction supposing the only remedy was by 
way of mandamus was waived by the conduct of the defendant in 
the course of the litigation. These are instances of waiver where 
the jurisdiction was, in the language of Erle, J. in Jones v. 

James, contingent. Kandoth Mammi v. Neelancherayil Abdu 


“J, I. L. R. 23 M. 445. 6. L. B. 80. P, 533. 
2 1, B. 28 A. 167. 7 LL. R. 27 M, 118. 
3. L.R. 13. I, A. 184 at p. 145. 8 I. L. B. 21 B. 208. 
4, L-B. 25 Q.B. D. 244 9. 63 L. T. N. S. 670, 

& 29L. J. (Q. B.) 257. 
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Kalandan', Nallatambt Mudaliar v. Ponnusami Pillai’, Fazal Manager 
Shau Khan v. Gafar Khan? are authorities where, though’ the Estate 
jurisdition was not contingent yet parties voluntarily submitting to po vsami 
it and taking the chance of a decision in their favor were held to Beddi. 
be equitably estopped from falling back on the objection of want Subrahmanya 
of jurisdiction. Further, it seems to me that the resson which I Alyan d 
conceive underlies the prohibition against remand contained 
in 8. 554 favours the application of the doctrine of waiver 
here. That reason I take to be that once a lower court has 
decided a case on the merits, and the cause is removed on appeal 
to a higher court, the latter should dispose of the cause finally 
adopting whatever intermediate steps that may be necessary and 
not by a remand of the whole cause to the Lower Court, drive the 
party affected to incur the delay, trouble and expense of afresh 
appeal to the same tribunal in respect of the eventual decision of 
the case. If thisis right, the provision is one introduced for the 
benefit of litigants who may consequently waive it if they find that 
the more advantageous course to take. 
Passing to the other contention on behalf of the defendant 
referred to above, it is to be observed that in the circumstances of 
the cases, the question whether the express contracts set up are 
true and valid was the crucial question between the parties, and it 
was essential that the Judge should come to a decision on it before 
any further order could be passed or step taken by him in the 
litigation, whether such further step was to be the sending down of 
issues to the lower court or the trial thereof by himself. 
Consequently the finding of the Judge in the matter was an 
adjudication rightly made at the stage in which it was made and 
binding on the Court unless duly set aside on appeal or otherwise, 
The fact that au illegal remand followed cannot of course affect 
what had already been properly done. It is clear, therefore, that 
if the finding is to be interfered with by us that must only be for 
reasons warranting such interference on second appeal. But no 
such reason having been shown and the decision of the judge being . 
in accordance with the effect of the undisputed documents with ~- 
reference to which it was sought to be impeached, it seems to me 
that the same must be upheld. 


1. 8M. H.C. R. 14, 8, I.L. B, 15. M, 83. 
2 LL B. 2M. 400 


° 
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; I should also add supposing the order of remand was illegal 
Xaihssti nd that that could possibly have affected the validity of the 
vsami District Judge’s decision as to the contracts relied on by the defen- 
Beddi. dants or that there was no consent in the lower appellate court for 
Subrahmanya the remand, nevertheless having regard to the course adopted on 
_Aiyar,J. behalf of the plaintiff in the conduct of the case before us as 
already stated, we must on the principle of equitable estoppel laid 
down in the cases cited above hold that the plaintiff can no longer 
rely on the impropriety of the remand and its supposed effect on 
the finding under consideration and that we should proceed to 
determine the question on the merits, deliberately submitted for 
our decision and dispose of the cases with reference to the deter- 

mination so arrived at. (Cf. Ezparte Butters, In re Harrison.) 


I should, therefore, dismiss the appeals with costs in 0, M. A.9 
of 1904 and without costs in the other cases. 


Moore, J :—The order of remand by the District Judge is, in 
my opinion clearly illegal. ‘I'he Deputy Collector had not disposed 
of the suit ona preliminary point. On the contrary he had framed 
six issues and had decided them all. Itis alleged that the order 
was passed by consent. There is nothing on the record to show 
that such is the case, and even if it were proved that both the 
appellant and respondent consented to the suit being remanded 
that would be immaterial. The order of remand being illegal (vide 
8. 564 Civil Procedure Code) consent of parties would not make it 
legal. This appeal should in my opinion, be allowed, the order of 
remand should be set aside, and the District Judge directed to 
retake the appeal on his file and dispose of it according to law. 
I, of course, at the present stage give no opinion as to the matters 
treated of by the District Judge in his Judgment. 


The costs of this appeal against order should be provided for 
in the District Judge’s final appellate decree. 

The other cases would follow. 

Under 8. 575 Civil Procedure Code, it is directed that appeals 


be dismissed with costs in C. M. A. 9 of 1904 and without costa in 
the other cases. 





1. 14 0h, Div. 265. 
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Present :—Mr. Justice Benson and Lr. Justice Sankaran Nair. 


-Cherathi Amma i 234 ise Appeilant® (Peti- 
tioner 8th Plaintif). 

v, ° 
Raman Nair ... A: R ... Respondent (Counter 


Petitioner decree-holder) . 


Civil Procedure Code 8. 280-—Application for execution—Relief against person of judg- Cherathi 
ment-debtor—Execution against property—A mendment ordered—Fresh application Amma 


v. 
—12 years’ bar—Res-judtcata. d Raman Nair. 


An application for execution of a deoree by arrest of the judgment-debtor if 
subsequently amended by praying for execution against the properttes of the judg- 
ment-debtor must be treated as a fresh application and as having been made,with refer- 
ence to the latter relief, on the date of the amendment. 


A deoree for money was passed on 80th July 1891. After various applications, 
the decree-hojder made an application for execution on 30th July 1903 praying for 
atrest of one of the judgment-debtors who were all members of a tarwad. In March 
1904 the decree-holder apphed to amend his execntion application by inserting a 
prayer for the attachment of properties. This was ordered without notice to the 
judgment-debtors, Upon this amended petition attachment and sale was ordered :—~ 


Heid (1) that the amended petition must be treated asa.fresh application 


and was, therefore, barred by the rule of 12 years under 8. 280 
O.P.C; 


(2) thatthe order forsale having been passed without notice did not 
operate as rea-judicata ; 


and (3) that execution against tarwad properties could not be proceeded 
with. 
Appeal against the order of the Subordinate Judge’s Court of 
South Malabar at Palghat in C. M. P. No. 826 of 194, (0. S. No. 
5 of 1888). 


K. P. Govinda Menon for appellant. 

T. R. Ramachendra Asyar for respondent. 

The Court delivered the following 

JUDGMENT :—In this case an application was made on the 
80th July 1903 to execute a decree for money passed on the 30th 
July 1891 by arresting the first plaintiff, one of the judgment- 





* A, O, No, 280 of 1804, R 28th Maroh 1906. 
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Cherathi 
Amma 


v. 
Raman Nair. 


debtors. The other plaintiffs, jadgment-debtors, are members of 
the same tarwad, the first plaintiff being the Karnavan. 


A petition on the 22nd December 1908 by the decree- 
holder to amend the application by inserting a prayer for the 
attachment of tərwad properties was refused by the Subordinate 
Judge. 


His successor, however, granted a similar application based 
on the same grounds in March 1914, without notice to the other 
judgment-debtors. The properties of the tarwad have accord- 
ingly been attached and their sule ordered. 


The eighth plaintiff, one of the judgment-debtors, contends 
that the amendment ought not to have been allowed, that the 
application of March 1904 to amend and to attach the tarwad 
properties must be treated as a fresh application, and as it is made 
more than 12 years after the date of the decree, it is barred under 
S. 230 of the Civil Procedure Code. 


We are of opinion that this contention is sound. There was 
no prayer inthe application of the 30th July 1903 to attach any 
of the tarwad properties in which the appellant was interested, 
while the application of March 1904 would affect the appellant’s 
interest in tarwad properties. The applicstion is not made to 
rectify any error. The relief prayed for is entirely different. It 
must accordingly be treated as æ fresh application to execute the 
decree, and the amendment ought not to have been allowed. 


Itis also urged before us that the appellant is uow precluded 
from appealing against the order as a subsequent order for sale has 
been passed. The order for sale was not made under circumstan- 
ces which would mvke the validity of the order for execution 
res-judicata 


We must accordingly set uside the order of the Court below 
and direct the application to execute the decree by attachment 
and sale of the properties to be dismissed with costs in this and 
the lower court. f f 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson, snd Mr. Justice Boddam. 
Lakchmana Sasomallo and others ... Appellants* (Pijfs. 
l to 8and 5 to 11.) 
v. , 
Sasomulyani and others ose ... Respondents (Defts.) 
Hindu Lato—Act XV of 1856—Hindu widow—Re-marriage—Right to succeed to son. Lakohmana 
A re-married widow is, upon the death of her gon by the firat husband subsequent Basomalyani 
to the re-marringe, entitled to succeed to such son’s estate, 
Akora v. Borean’ followed. 
Second Appeal against the decree of the District Court of 
Ganjam at Berhampore in A. S. No. 82 of 1962 presented against 
the decree of the Court of the District Munisif of Berhampore in 
O. S. No. 110 of 1901. 


K. Subramanya astri for appellants. 
P. 8. Sivaswami Atyar for respondents. 


The Court delivered the following 

JUDGMENT :—The first defendant, a Hindu widow re-married 
whilst her son was in possession of ancestral property. Subsequently 
her son died and this action was brought by the heirs of her 
deceased husband claiming the property of which the son died 
possessed on the ground that the widow was precluded from 
succeeding to his property as his heir. The suit was dismissed by 
both courts following the decision in Akora Seth v. Boream! and 
this second appeal is now brought by the appellant contending that 
the first defendant the widow is incapable of inheriting as her son’s 
heir having been re-married. 

It was decided in 1868 in Akora Seth v. Boreant’ that 8. 2 of Act 
XV of 1856 (Hindu Widows Re-mariage Act) does not preclude a 
Hindu widow who has re-married during her son’s lifetime from in- 
heriting his property after his death. Str. B. Peacock in his Judg- 
ment says *: “The object of the Act was to remove all legal obstacles 
to the marriage of Hindu widows. Louking to the words of 8. 2, I am 
of opinion that it was not the intention of the Legislature to deprive 
a Hindu widow, upon her re-niarriage, of any right or interest 
which she had not at the time of her re-marriage. The words of 


* 8, A. No. 210 of 1908. 2nd March 1905. 
ID 2B. L. R, 199. 2. Ibid at p. 205, 


Lakchmana 
F 
Sasomulyani. 
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the section are:—* All rights and interests which any widow may 
have in her deceased husband’s property by way of maintenance to 
her husband, or to his lineal successors, or by virtue of any will or 
testamentary disposition conferring upon her, without express 
permission to re-marry, only a limited interest in such property 
with no power of alienating the same, shall, upon her re-marriage, 
cease and determine as if she had then died; and the next heirs of 
her deceased husband, or other persons entitled to the property on 
her death, shall thereupon succeed to the same.’ 


“In the present case, at the time of her re-marriage, the property 
belonged to her son and she had no right or interest in that 
property. It came to her by inheritance from her son, who died 
after her re-marriage. If theson had pleased, he might have given 
the property to his mother, notwithstanding her re-marriage. She 
had no interest in her deceased husband’s property by inheritance 
to her husband or to his lineal successors. It could not, therefore, 
cease or determine upon her re-marriage ; and if she had died at 
the time when she re-married the property would never have 
decended to her. 8. 5 to which Mr. Justice Kemp alludes, says 
that, ‘except as in the three preceding sections provided, a widow 
shall not, by reason of her re-marriage, forteit any property, or any 
right to which she would otherwise be entitled and every widow 
who has re-imarried, shall have the same rights of inheritance as 
she would have had, had such marriage been her first marriage” 
The right of inheritance from her son, after her re-marriage, 
did not, as it appears to me, fall within any of the exceptions 
referred to in S, 5,” 


This has been followed in Chamar Hari v. Kashi! and has 
not been dissented from by any of the High Oourts of India from 
that time to the present so far as we are aware, 


We agree with the decision and it is now established as the law. 
The second appeal is therefore dismissed with costs, 


b 


l. LL. R 28 B. 388. [See also Basappa Y. Rayava I. L R, 239 B91 :—Ed.] 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice 
and Mr. Justice Subrahmanya Aiyar. 


Narayana Patter ... ib ... Appellaut* (2nd 
v. Defendant 2nd 

decree-holder), 

Gopalakrishna Patter and another .. Respondents (Plffs. 
9 and 2 Judg- 
ment-debtors 9 
and 2), 

Restitution—Claim for interesi—Final adjudication as to interest—Appeal—Notice not Narayans 
specifying claim—Res judicata—Interest in restitution. Patter 


v. 
Where a deoree ig reversed and a claim for restitution for the money collected Gopala; 

under the decree with interest is made in execution and the executing Court deter- Patter. 

mines finally the ratv of interest payable which is the only question in dispute 

between the parties such order is appealable. 


Venkatagiri Atyar ~. Sadagopachariar’ distinguished. 


Where upon an application for restitution which claimed 12 per cent. interest 
on the amount to be recovered in restitution notice was given to the opposite party 
but the notice did not specify that the application was for restitution or contain 
any intimation of the claim for interest and the opposite party being ew parte 12 per 
cent. interest was awarded -— 


Held, (1) that such order was appealable ; 


(2) that such order did not operate ar res judicata so ag to prevent the 
opposite party from subsequently claiming a reduotion as to the rate 
of interest 


and (8) that interest at 6 per cent, for money to be recovered in restitution was 
properly awardable, 


Appeal from the decree of the District Court of South Malabar 
in A. B. Nos. 196 and 228 of 1908 presented against the order 
of the Court of the Subordinate Judge of Palghat in EB. P. No. 
61 of 1902 (O. S. No. 12 of 1897 on the file of the Calicut Bub- 
Court). 


T. B. Ramachendra Atyar, for appellant. 
M. R. Sankara Atyar, for respondents. 








# A. A, O. No. 81 of 1904, 20th December 1904, 
1, 14M. L. J, B, 869. 


H 


Narayana 
Patter 
v. 
Gopala- 
Krishna 
Patter 
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The Court delivered the following 


JUDGMENT :—A decree which had been obtained against 
the appellant by the respondents was reversed and the former 
became entitled to restitution of the money which had been col- 
lected from him under the decree so reversed. He applied to 
the Subordinate Court for restitution of the „mount, claiming 
interest thereon at 12 percent. per annum. Notice of the appli- 
cation was given to the respondents but it did not specify that 
the application was for restitution or contain any intimation of the 
claim for interest. The respondents nut having appeared on the 
day they were required to attend, the Subordinate Judge ordered 
execution by way of arrest, but process fee not having been paid 
no further action was taken. The appellant, however, moved the 
Court again in the matter and the respondents then appeared and 
objected to the grant of interest at 12 per cent. The Subordinate 
Judge however decided the matter in favour of the appellant hold- 
ing that the rate claimed was proper. On appeal the District Judge 
reduced the interest to 6 per cent. i 

Wo are unable to accept the contention on behalf of the 
appellant that the appeal to the District Judge was premature. 
Unlike as was apparently taken to be the case with the finding in 
Venkatagiri Atyar v. Sadagopacharsar’ to which our attention was 
drawn, the decision of the Subordinate Judge as to interest was 
not a conclusion as to part of a matter arising between the parties 
before him intended to be embodied in an order dealing with the 
whole matter and to be passed later on. It was a final determina- 
tion so far as the Judge was concerned of the only dispute 
between the parties that had to be decided and was, therefore, 
appealable. 

Nor can we agree with the contention that the respondents 
were precluded from raising the question as to interest at the time 
they did. Though the appellant had made a claim at 12 per cent 
in the original application for execution and an order was passed 
thereon after notice to the respondents, the notice was not such 
as to warrant the view that the order for arrest operated as 
res judicata in the matter. The appellant’s application was not 
for the execution of something which had been directed to be done 


1. 14M. L, J. B. 359. 
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by any decree or order so as ipso facto to convey information to 
the respondents as to what the claim made and the relief prayed 
for were but in regard to a matter of which, so far as the question 
of interest at least was concerned, they could not, without being 
expressly appraised, have become aware of. Consequently the notice 
issued to them, such us it was, was insufficient to fix them with the 
knowledge of the claim tor interest and thereby bar them from 
raising any controversy in the matter on their failing to appear on 
the date fixed. See Sheik Budan v. Ramachandra Bhungayya) 
and O. M. A. No. 25 of 1903. 


On the meirts we agree with the District Judge as to the rate 
allowed by him and dismiss the appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAB., 
Present :—Mr. Justice Boddam, and Mr. Justice Sankaran Nair 


Ramanuja Aiyangar, minor by his guard- 


ian and adoptive mother Seshammal ... Appellant*(Respt.) 
v. 
Sadagopa Aiyangar ... ah ... Respondent ( Petr.) 


Lamitation—Pronote in guardians name—Disabslity of ward—Paysee or holder of 3 


Negotiable Instrument, 


Where a mother who is the guardiun of her infant son lends money out of her 
son’s estate but takes the promissory note in ber name, limitation runs against her 
and the minor not being the payee or holder of the note cannot claim exemption 
under 8 7 ofthe Limitation Aot. 

A benamidar or trustee who takes a promissory note in his own name is the 


only person entitled to sue upon it and is the person entitled to the possession thereof 
and not the cestui que trust. 


Ganapathy Natkar v. Saminatha Prllai? dissented from. 

Appeal under S. 15 of the Letters Patent against the judg- 
ment of the Honorable Mr, Justice Davies, in C. R. P. No. 12 of 
1904 presented to this Court under S. 25 of Act IX. of 1887 to 
revise the decree of the District Munsif’s Court of Srirangam 
in §. C. S. No. (86 of 1908. 

“WL, P. A. No. 23 of 1904, 14th September 1904, 
1. LL. R., 12 B. p. 687, 2. 7M. L. J. R. 84. 


Narayana 
Patter 


v: 
Gopala-” 
krishna 


Fatter. 


Ramanuja 
Aiyangar. 


Ve 
Sadagopa 
Aiyungar 
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ieee 8. Kasturiranga Atyangar for appellant. 
Sadagopa T. Eanguchariar for respondent. 
Aiyangar 


The Court delivered the following 


JUDGMENT :—In this case a promissory note was executed 
by the defendant to one Seshammal in September 1897. 


On the 6th August 1903, the present suit was brought by the 
plaintiff a minor and the adopted son of Seshammal by his next 
friend Seshammal (his adoptive mother) for the amount of it, 


The Munsif held that as the note was obtained for the minor 
and with his money the suit was not barred and the minor might 
sue and gave a decree for the plaintiff. 


On a revision petition to this Court the decree was set aside 
as the minor was not the holder or payee of the promissory note 
and he could not be put forward as such to save the bar of limitu- 
tion which had already run against the payee. This is an appeal 
from that decision. 


In an unreported case in this Court ©. R. P. 578 of 1895 
(7 Mad, L. J. R. 64) it was held that the payee of a note being only 
a benamidar cannot sue in his own name. 


In February 1897 it was held (Gurumurthé v. Stvayya’) that 
an infant coald sue by a next friend on a note not endorsed to him 
by the payee his mother and guardian when it was alleged to have 
been made and delivered on account of his estate. In April 1897, 
it was held (Bojjammay. Venkataramayya*) that the holder and 
payee of a note even though a benamidar could sue on the note 
and in that case the learned Judges say in their judgment: “In the 
case of negotiable instraments especially it would be most mischie- 
vous in our opinion to hold that a holderand payee of an instru- 
ment may be put to proof whether the money advanced was his own.” 
We can find no authority in favor of the plea now suggested. 
We entirely disagree with the unreported decision in Ganapathy 
Nasker v. Samtinatha Psllay?. We think itis clear that under 





1. I, L. B. 21 Mad. 391. 2. I.L. B. 31 Mad. 81. 
& 0. B.P. No, 578 of 1895 See 7 MLS, R. 64. 
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the Negotiable Instruments Act (Act 26 of 1831) the only person 
entitled to sue is the payee or holder. 


By S. 32, the maker of a promissory note is required to.pay 
“according to the apparent tenor of the note to the holder” and by 
S. 78 to discharge the maker, he must pay the holder of the note. 
The holder by 5. 8 means “the person entitled in his own name to 
the possession thereof and to receive and recover the amount due 
thereon from the parties thereto.”. 


A benamidar or trustee who-takes a note in his own name is 
the person entitled in his own name to the possession thereof and 
not the cestui que trust or person for whom he holds the note. 
He is, therefore, in our opinion, the proper person to sue upon it, 


In this case the note was taken by the mother in her own name 
and she undoubtedly could at any time have sued upon it during 


Ramannuja . 
Alyangar 
sgt 


Sadagopa 
Aiyangar, 


the currency of the Statute of Limitatious and we are of opinion . 


that the infant son was not the holder or payee or a person entitled 
at any time to sue upon it. 


We, therefore, hold that the suit was rightly dismissed and dis- 
miss this Letters Patent Appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Boddam, 





Ambalavana Pandara Sannadhy ... Appellant® ( PIF.) 
v. 
The Secretary of State for India in Oouncil Respondent. (Dft-) 


Grant--Constructron—Aritfictal channel—Meaning of “‘jala”—Justomary supply of Ambalavans 


labour—Irrigation works—Centrol and conservancy— Government, right of ~Madras 

Compulsory Labour Act (I of 1858). 

Where an artificial channel conveying water from the bed of the Tambrapurani 
river to’ certain lands existed prior to the grant of three Inam villages to the 
plaintiff’s ancestor and the channel irrigated the inam villages and the lauds higher 
up and lower down which belonged to the Government and the grant to the plaintiff's 
ancestor did not specifically convey the property in the channel, although the bound- 
aries mentioned in the grant referred to various other channels and the grant 
specifically mentioned tanks, wells, and water as having been granted or conveyed :— 

Held, (1) that the plaintiff did not acquire avy ownership in the channel by the 

grant ;_, 


.# BSA, No, 150 of 18083.. - +. .+-. 19th March 1905. 





v. 
The Becre- 
tary of State, 
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(2) that the word “ jala” or watera used in the grant would not include the 
channel; 


and (8) that the property in the channel remained with Government who 
would have the right of entering on it and carrying out such repairs 
and improvements ag would be proper but not so as to interfere 
with the customary supply of water to plaintiff's village or to cause 
damage thereto. 


It is customary for land owners to contribute labour for ordinary repairs of 
irrigation works by which they benefit and such labour may be compulsorily 
enforced under Madras Compulsory Labour Act (I of 1858). 


The contribution of such labour is no proof of any proprietary right in the irri- 
gation works. 


The conservation and control of works of irrigation have from the earliest times 
devolved upon the Government in India. 


Second Appeal against the decree of the District Court of 
Tinnevelly in A S. No. 826 of 190! presented against the decree 
of the Court of the Additional Subordinate Judge of Tinnevelly 
in 0.8. No 75 of 1899. 

V. Krishnasam: Atyar, 8, Srinivasa Aiyangar and S Sréns- 
vasa Atyar for appellant. 


The Government Pleader (H. B. Powell) for respondent. 
The Court delivered the following 


JUDGMENT :—The channel in dispute is an artificial channel 
and was in existence before the grant of the three inam villages 
to the plaintiff. 


The first question for decision is whether, on the proper con- 
straction of the plaintiff's title deed the grant of 1614 [Exhibit 
J (1)] the channel in regard to which the declaration and injunc- 
tion are sought, is included in the grant and is therefore the abso- 
lute property of the plaintiff as contended by him. 


The channel is one that conveys waters frum the bed of the 
Tambrapurani river to certain Government villages on its banks, 
and then to the three inam villages of the plaintiff, and then 
to other Government and other inam lands lower down on the 
channel. In the grant of 1614 the boundaries of the village are 
specified, and then the grant says that within these boundaries 
the wet lands, dry lands, Swarnadayam, village sıte, temple, 
palmyra und other trees, groves, wells, immemorial waste, tanks, 
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mine, treasure, waters, trees, stones, whatever is obtainable and 
what is desirable and eight rights of ownership (Ashtabogam) 
are granted. 


It is remarkable that there is no express reservation of the 
channel nor any mention of the grant of the channel, though the 
existence and importance of channels as separate entities was 
present to the mind of the grantor, since more than one channel 
is referred to in detailing the boundaries of the village. 


The omission to grant the channel is significant, especially 
when it is observed that tanks and wells are separately mentioned 
and we think that the omission was intentional and that the word 
“waters” (jala) cannot be held to include the channel. The 
channel in question is a large and important feature running right 
through the villages and it would certainly have been mentioned, 
if it was intended that its ownership should pass under the grant. 
The word “jala?” would never be used to describe a particular 
channel. It is used in the present case along with other words 
to indicate the completeness of the grant of the things specified as 
granted, vis, the wet and dry and waste lands, village site, &o. 


And it is natural that the Government in granting villages as 
inam should not have granted the channel, since the conservation 
and control of works of irrigation havefrom the earliest times 
been the especial function and duty of Government in India (The 
Madras Ratlway Company v. The Zemindar of Carvatenagaram,! 
Ponnuswamt Tevar v. The Collector of Madura? and S. A. No. 1851 
of 1902*) and in the present case the channel running through the 
three villages granted to the plaintiff is only a portion of a channel 
which supplies other lands both higher up and lower down than 
the lands granted to the plaintiff and the grant of the proprietary 
right in so much of the channel as passed through the plaintiff's 
villages would be obviously inconvenient and injurious to all 
concerned, as creating a divided ownership and control and a 
divided responsibility for the upkeep of the channel as a whole, 
and of the dam across the river on which the channel depends for 
its supply of water. 


1 L,R. 1. I. A. p. 864, 2. 5M. H. 0.-6, 
3, . See Sankaravadivelu Pillai v, Becretary of State I. L. Ru, 38 M. 72. 
e 


Ambalavans 
Y. 
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tary of 
State. 
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Tho Bones: 
tary of 
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We find, then, that the channel is not included in the grant, 
and we agree with the District Judge that the plaintiff has not had 
any adverse possesion of il as against Government soas to give 
him a proprietary title by prescription. The fact that the plaintiff 
clears the channel and contributes labour when the channel is 
breached and contributes labour to assist Government in erecting 
the dam in the river each year is no proof of any proprietary right 
It is customary for landowners to contribute such labour for 
ordinary repairs of irrigation works by which they benefit, and 
such labour may even be enforced under the provisions of the 
Madras Compulsory Labour Act (I of 1858,) butit by no means, 
indicates that the persons liable are owners or co-owners of the 
irrigation works, It is significant that the only expensive materials 
for the dam vsz., the timber required is supplied by Government. 


The channel not having been granted remains the property of 
Government and the proper officers of Government have the right 
of entering on it and carrying out such repairs and improvement as 
are proper, but in doing so they must no‘! interfere with the custo- 
mary supply of water to the plaintiff’s lands or unnecessarily cause 
damage thereto. The rights and liabilities of Government in 
maintaining and in improving existing irrigation works has recently 
been ‘considered by this Court in the case of Sankaravadivelu 
Pillay v. Secretary of State for India (S. A‘ No. 1851 of 19021) 
but in the present case it is not necessary to do so, since there is 
not only no evidence that the plaintiff has been injured or must 
necessarily be injured by the work done, or proposed to be done 
by the defendant in regard to the channel, but itis clear, as the 
District Judge observes, that particular orders have been issued 
to the Department of Public Works to revise the estimate (Exhibit 
88) so as to be quite certain that no damage is caused to plaintiff. 

There is therefore no case for the declaration sought for or for 
injunction (Krishna Aiyyan v. Venkatachalla Mudali*) and we 
dismiss the second appeal with costs. 


ea ln te 


i Since reported. See L L. R., 38 M. 75. ~: 2 M.H., 0. 00. 
e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


t 
Present :— Sir Charles Arnold White, Chief Justice E 
and Mr. Justice Davies. 
Kristnamrazu ves Rar .. Appellant # 
(Plaintéff-) 
v. ; 
Marrazu a vee ae ... Respondent. 
(Defendant.) 
Indian Easements Act D. 13 clauses (e) and (f }—Right of way—Kasement of neces- yristnamrazu 
sity—Oonventence no test—Continucus and apparent easement—Partitton—Partition- v 
deed silent—Oral agreement—Boidence Act 8. 92- Marrosu 


The word “necessary” in 8. 13 Clause (e) of the Indian Fasement’s Act must 
be construed in its ordinary senge. 


r 
The test of an easement of necessity is necessity and not convenience. 


The Law of India in this respect ig the same as the Law. of England. 


Where upon a partition a certain honse fell to the share of one sharer and he 
hag means of access to that honse without going over the land which has fallen to 
another sharer the former cannot claim a right of way over the latter’s land by 
way of eascinent of necessity on the mere ground that such a way will be more cons : 
venient for the pasasge of his gosha ladies. 


A right of way over the land of another is not an apparent and continuous ease- 
ment, 


Where there is a registered partition-deed allotting the several joint properties 
among the different sharers and the partition-deed whilst it makes, special provisionsgl 
for giving nccess to other portions is silent as to the right of access of a partigi 
house Taon to toe sharo of a particular sharer the latter cannot gd "R A a SEN » 









the Evidence Act 


Second Appeal against the decree ot ko Dist ect, Cony 
Godavari in A. 5. No. 196 of 1902, pres 
the Court of the District Munsiff di 
of 1900. 
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Plaintiff's case was that under'a partition deed Axhibit JT 
the plaint house fell to his share, while the adjoining house 7 sap ae 
fell to the defendant’s share, that the defendant~hi.d other abcés 
to his house, that he had no right of access over the Rite Fase the > 
house which fell to plaintiff’s share, that the defendant admitted by 
Exhibit C he had no right of way but that when plaintiff proceeded 


* S. A. 351 ot 1905, l4th March 1905. 
I 
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Krisimamrazu to þuild a wall over this site, defendant obstructed him. He, 
Wari therefore, sued for injunction and for damages. The defence was 
that in the partition it was agreed the defendant should havea right 
of way over the plaintiland for tle enjoyment of the cattle-yard 
which was left common, that his gosha ladies could only go by that 
land to the cattle-yard, that even were it otherwise an easement 
of necessity must be implied and that Exhibit C was taken from 
him by coercion. The Mansif found that the agreement set up 
by the defendant was true, that there was also easement of neces- 
sary and that Exhibit C was taken from the defendant under 
coercion. He, therefore, dismissed plaintiff's suit. Upon appeal 
he District Judge held that the oral agreement set up could 
not be proved but confirmed the Munsif’s decree holding that 
there was an easement of necessity and that Exhibit C was 
taken by the plaintiff from the defendant under coercion. Hence 
this second appeal. 


V. Krishnasawmy Aiyar and K. Subramnia Sastri, for 
appellant. 


8S: Swaminadhan for respondent. 
The' Court delivered the following 


JUDGMENT,—-In this case we are of opinion that clause (e) of 

S. 18 of the Indian Hasements Act 1882, does not admit of the con- 

struction which has been placed upon it by the lower Courts. We 
e think the word ‘necessary’ must be construed in its ordinary 
' ‘sense- If A has a means of access to his property without going 
5 over B’s land, A cannot claim a right of way over B’s land on the 
ground that it is the most convenient means of access. The Law 
of England as’ tc the cases in which a person can claim an ease- 
ment of necessity so as to give him a right of way over another 

nae Jand is now well settled and there is nothing to indicate 
tliat the Indian Legislature intended to adopta different principle. 
jin the Bombay cases of Heu Bat v. Damodar Ishwaradas!, and 

y |The Municipality of the City of Poona v. Vaman Rajaram Gholop* 
: a suggestion was made that the question of convenience might 
legitimately be considered, but there is no decision by the Courts 

of this country that this criterion is convenience and not neces- 








L LL. B16B. 859, 2, LL. RB. 19 B. 997. 
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sity. The case of Wutzler and another v. Sharpes’ is an Krismamram 
authority for holding that the test under the law of this Anitesh, 
country is the same as under the English Law. To adopt 
the view contended for by Mr. Swaminadan would be to 
recognise a right by. way of easement in the nature of an 
easement of convenience. It is admitted that the respondent 
has a means of access to his property without going over the 
appellant’s land and we must, accordingly, hold that he had no 
easement of necessity. He is not entitled to an easement 
under clause (f) of the section since the easement which he 
claims is not apparent and continuous. The respondent failed 
to establish any right by agreement. The District Judge was 
right in holding that oral evidence of an alleged agreement was 
inadmissible and the partition-deed. whilst it makes special provision 
for giving means of access to various portions of the partitioned 
property is silent as to any means of access over the appellant's 
share which is claimed by the respondent in this case. It is 
unnecessary to consider whether the respondent did not surrender 
any rights which he may have had by the agreement which is 
embodied in Exhibit C, but we may observe that the evidence to 
show that Exhibit C was obtained by coercion—especially having 
regard to the fact that the consent mentioned in Exhibit C was 
given by the elder brother to the younger in the presence of three 
mediators—is extremely slender. 


We must get aside the decrees of the lower courts and grant 
the injunction asked for in the plaint. We do not think it isa 


case for damages. ‘The respondent must pay the appellant’s costs 
throughout, 


1 I.L, R. 15A. 28L 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(PROM THE ALLAHABAD HIGH COURT.) 
Present :—Lord Davey, Lord Robertson and Sir Arthur Wilson. 


Shaikh Kamar-ud-din Ahmad ... Appellant* 


é (Judgment-debtor). 


Jawahir Laland another ... ... Respondents 
(Decres-holders). 


Shaikh Limitation ‘Act, Art. 179—Application for executton—Application to revive a pending 
Kaar i nain oné-—Order in aid of execution. 


i Y. ia An order that the property to be sold being ancestral the papers should be sent 
to the Collector for completion of the sale proceedings is only an order in aid of 
execution and does not finally dispose of the exeoution. 


Wherenpon an exeontion application objections raised by the judgment-debtor 
were disallowed by the first court but allowed in the High Court, and in the meantime 
the execution was struck off for default of prosecution, and on appeal to the Privy 
Council from the order of the High Court, exeoution was allowed and the decree- 
holder thereupon filed an application to revive the former execution :— 


Held, (1) that the application was in form and in substance an application to 
revive and carry through a pending execution suspended by no 
act or default of the deoree-holder ; 


nnd (3) that the said application not being one to initiate a new execution was 
not barred under Article 179, Schedule II of the Limitation Act. 


De Gruyther for appellant, 

Ross for respondents. 

Their Lordships’ Judgment was delivered by 

Sir Arthur Wéilson.—The question raised by this appeal is 
whether certain proceedings in execution were barred by limita- 
tion as falling under Article 179 of the second Schedule to the 
Indian Limitation Act, 1877. 


The material facts are few. On the lith April 1888 Thakur 
Prasad, now represented by the respondents, obtained a decree 
upon a mortgage bond against the appellant. On the 29th Angust 
1885 the decree-holder applied for execution, and on the õth 
January 1886 that application was struck off the list by consent. 


*,244h Maroh 1905, 
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On the 24th August 1888 a second application for execution 
was made, and notwithstanding objections by the judgment-debtor, 
an order was made on the 18th December 1888 that the execution 
should proceed; and other steps followed which appear on the 
Order-sheet. On the 29th November 1889, an order was made to 
the effect that the property to be sold being ancestral, the case 
should be struck off the file and the papers transferred.to the 
Court-of the Collector for the completion of the sale proceedings. 


On the 28rd December 1889 there appears another order :— 
“Tn this case the decree-holder has not up to this date deposited 
Re. 1 on account of the order for sale by auction and the copy 
of the decree to be sent to the Collector’s Court. Therefore it 
is ordered that in default of prosecution on the part of the decree- 
holder the record be nat sent to the Collector’s Court for taking 
the sale proceedings.” 


While these execution proceedings were pending, and at an 
early stage of their progrese, on the 15th February 1889, an appeal 
was brought in the High Court against the original order of the 18th 
December 1888, under which the execution proceeded. he High 
Court on the 7th January 1890 allowed that appeal on grounds 
which it is not now necessary to notice. On a further appeal to 
Her late Majesty in Council that decision of the High Court was 
reversed, the judgment of this Board being delivered on 24th 
November 1894, and embodied in an order in Council of the 12th 
December 1894. 


The application now in question was made on the 28rd Novem- 
ber 1897. It asked by its terms that the sums due by virtue of 
the decree be “realized by sale of the mortgaged property,” that 
‘the execution case instituted on the 24th August 1888, which 
was sent to the Collector’s Court on the 28rd December 1887” (this 
ought apparently to be 29th November 1889) “may be revived, 
and it may be sent to the Collector's Court and by issue of a 
warrant of arrest.” 


It was objected that this application was barred by limita- 
tion; and the Subordinate Judge gave effect to the objection. 
The High Court, on appeal, dissented from this view, holding that 


Sheikh 
Kamar-nd-in 
Ahmad 


Y. 
Jawahir Lal, 


Shaikh 
« Kamar-ud-in 


y. 
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the present application is “not a fresh application but one praying 
the Court to revive the suspended order and permit it to be pushed 
throngh to completion,” The appeal now before their Lordships 
is against that decision of the High Court. 


The learned Counsel for the appellant contended that the 
former execution proceedings were finally disposed of and came 
to an end by the orders of the 26th November and 28rd December 
1889, or one of them, and that the present application could only 
be regarded as one for a fresh execntion, and therefore was barred 
under Article 179. But the first of those orders was in aid of 
the execution. As to the second order there is nothing to show 
on whose application or in whose presence or under what circum- 
stances it was made, and the learned Judges of the High Court 
have shown reasons for doubting its regularity. But assuming 
it to have been perfectly regular, it was in no sense a final order. 
If the appeal to the High Court against those proceedings and 
the judgment of that Court and the appeal to Her Majesty in 
Council rendered necessary by that judgment had not intervened 
to interrupt the course of the execution, there was nothing in the 
terms of the order to preclude the decree-holder from coming again 
to the Court, satisfying the conditions indicated in the order, and 
obtaining the transmission of the case to the Collector’s Court. 


Their Lordships ere of opinion that the execution proceedings 
commenced by the petition of the 24th August 1888 were never 
finally disposed of, and that the application now under consider - 
ation was in substance, as well as in form, an application to revive 
and carry through a pending execution, suspended by no act or 
default of the decree-holder, and not an application to initiate 
a new one. 


Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The appellant will pay the costs. 
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JUDICIAL. COMMITTEE OF THE PRIVY COUNCIL. 
(FROM THE ALLAHABAD HIGH COURT). 


Present :—Lord Davey, Lord Robertson and Sir Arthur Wilson. 


Munawar Ali ... a .. Appellant* (Defendant). 
Ve l 
Razia Bibi and others .. ..» Respondents (Plaintiffs). 
Wakf—Religtous and charitable purposes—Gift substantially for family benefit— Munawar 
Adverse possession. Ali 


Where the object of a deed was apparently to keep the property for the benefit Razin Bibi. 
of the executant’s family intact without any partition, &c., and the deed made the 
property wakf in favor of the surviving executant and after his death in favor of the 
descendants (generution after generation) of the executants, their servants and the 
poor, and the bulk of the property was not affected by any roligious or charitable 
trusts the transaction was a mere cloak for the benefit of the family and there was 


no valid wakf. 
Where a father is in possession, his children claiming ag heirs of their mother will 
not be barred unless the father’s possession has beon adverse to the mother. 


The facts are sufficiently set out in the Judgment of the High 
Court from which this appeal was preferred. See L L. R., 2] A. 829. 


De Gruyther for appellant. 


C. W. Arathoon for respondents. 
Their Lordship’s Judgment was delivered by 


Sir Arthur Welson.—These consolidated appeals relate to a 
deed, purporting to be a wakfnama, executed on the 9th March 
1881 by a Mahomedan lady, Aliat-an-nissa Bibi, and her husband 
Muhammad Kaim Ali. The larger part of the property affected 
by that deed belonged to the lady, the rest to her husband. She 
died on the 19th April 1881, and her husband remained in pos- 
session of the property from that time until his own death on the 
11th February 1895. 


The execntants of the deed had two sons and four daughters ; 
one of the daughters, Asima, died after her mother but before her 
father, the other children survived both their parents. On the 
death of the father the elder son, the now appellant, took pos- 


* 16th March 1905. 
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session of the property, claiming to be entitled to it as mutwalli 
under the deed of wakf. 


Three suits were thereupon brought by the three surviving 
daughters, in which they alleged that the deed created no valid 
wakf, but that the property descended to the heirs of their mother 
and father, and they claimed their shares accordingly against the 
defendant, now the appellant, with mesne profits. The defendant 
relied upon the validity of the wakfnama, and upon his title as 
mutwalls under it. He also set up other defences which need not 
now be considered. The Subordinate Judge of Jaunpur, who 
heard these three cases, held that the deed created no valid wakf, 
and made decrees in favour of the plaintiffs. 


The next suit was filed by the second son, in which he raised 
a claim exactly similar to that raised by his sisters in the first 
three suits, and was met by similar defences. That suit was 
dismissed on a ground which has since been abandoned. The case 
therefore now stands on exactly the same footing as the previous 
cases. 


The last suit was filed by one of the daughters, who had been 
plaintiff in one of the first three suits. It related to the share of 
her sister Asima (who, as has been mentioned, died after her 
mother but before her father) as one of the heirs of her mother, in 
which share the plaintiff in this last suit has acquired an interest 
by purchase. This suit, like the others, raised the question of the 
validity of the alleged wakf, but it was dismissed on the ground of 
limitation. 


Against all these decisions appeals were brought to the High 
Court, and that Court affirmed the decision of First Court, in the 
three cases in which it had found in favour of the plaintiffs, and 
reversed its decisions in the two cases in which it had found for 
the defendant. Against those decrees of the High Court the present 
appeals were brought. 


The main question raised by: the appellant, the one question 
common to all the cases, and the only question in the first four of 
them, is whether the deed of the 9th March 188] created a valid 
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wakf. Both the Courts in India have answered the question in 
the negative. They have laid down the rule of law by which they 
were guided, and for the purpose of applying it to the deed now in 
question have minutely examined the clauses of the deed. 


As their Lordships are of opinion that those Courts have cor- 
rectly apprehended thelaw applicable to the case, and as they agree 
in the view that has been taken as to the character of the deed, 
their Lordships think it unnecessary to discuss the law on the 
subject which has already been more than once considered by this 
Board, or to examine in detail all the provisions of the deed. It 
will be sufficient to point out its character somewhat generally. 
It begins with recitals in which the intending settlors put their 
own construction upon the deed and state the objects for which 
they executed it and the effect they intended it to have, They say 
it is necessary “ that sufficient provision be made for the thorough 
management of the entire property, and the ¿mlak belonging to the 
executants, and the income and profits therefrom (which, taken as 
a whole, forms a small estate), so that the property itself and the 
principal wealth of the estate may always be preserved from all 
manner of partition, division, transfer, and succession, and the 
management thereof in whole and in part should remain for ever in 
the hands of one person, whereby our name and memory, and the 
pomp and dignity of the estate, may continue ;” and that “the 
attainment of the above object is impossible except by a wakf.” 


Turning to the operative clauses of the deed, the first and the 
most general in its terms is paragraph 4, by which the execntants 
“make wakf . . . in favour of the surviving executant alone, 
and thereafter in favour of our descendants, generation after gene- 
ration, so long as they exist, and in favour of the servants and 
dependants of the réasat (estate) aforesaid and in favour of the poor, 
the beggars and the needy for ever in the manner detailed below.” 


The numerous clauses that follow are entirely in accord with the 
purpose stated in the preamble and embodied in the fourth para- 
graph. The bulk of the property is not affected by any religious or 
charitable trusts. The rules laid down are almost all expressly 
directed to securing Kaim Ali in the full enjoyment of the whole 
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estate as long as he lived, to keeping. that estate in perpetuity 
entire and inalienable under efficient management by a single per- 
son; to maintaining the dignity of the family, and to making 
provision for its members. The religions and charitable clanses 
are no exception. They are ancillary to the real purpose of the 
deed ; they deal with matters naturally incident to maintaining 
the dignity of the family, and their secondary character is further 
apparent from the fact that, while the deed purported to create the 
wakf as from its date, the religious and charitable trusts were not 
to become obligatory till after the deaths of both the execntants. 
The name and form of a wakf are avowedly adopted in the hope 
of gaining legal recognition for a transaction which without them 
could have no validity. It follows that the deed created no valid 
wakf. And this disposes of the first four appeals. 


With regard to the fifth appeal another point was raised. It 
was said that Asima having died afier her mother but before her 
father, those who now stand in her place could at most claim, as 
they do claim, her share in her mother’s estate, but, of course, no 
share in the father’s, and that her father, by his exclusive enjoy- 
ment of the mother’s estate, had acquired a title toit as against 
heirs of the mother, and that, therefore, the claim to Asima’s share 
was barred. 


The answer to this contention is that it assumes the father’s 
possession to have been adverse to the heirs of the mother. But 
the High Court has held that that possession was not adverse, and 
no reason has been shown to their Lordships which could lead them 
to dissent from that finding. 


Their Lordships will humbly advise His Majesty that these 
appeals should be dismissed, The appellant will pay the costs. 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. ~ ae 
(FROM THE ALLAHABAD HIGH COURT). : 
Present :—Juord Davey, Lord Robertson and Sir Arthur Wilson. 


Bulli Kunwar ... er ... Appellant” (Defendan t.) 
v, 
Bhagirathi ... ts ... Respondent (Plainteff.) 
Witl—Gemuineness— Judge's procedure—Looking at contents of will. Bulli Kanwar 


Where the question before a court was as to the genuineness of a will the court Bhagirathi 
ought not in the first instance to look at the contents of the will and arrive at a find- 
ing on the question and then proceed to disouss the positive evidence in favor of exe- 
ention, i 


Ross for appellant. 
C. W. Arathoon for respondent. 
Their Lordships Judgment was delivered by 


Lord Davey —The only question before their Lordships in this 
case is whether a Will, which is said to have been executed by one 
Seip Lal on the 10th December 1896, was, or was not his Will, or 
was forgery. Their Lordships put the question before them in 
that way because the defence, and the issues framed in the suit, 
raised another question. The written statement of the defendant 
(the present appellant) alleged that for a week before his death 
Shib Lai was unconscious, or in such a state of mental weakness 
through illness that he was unable to execute the Will. Apart 
from the evidence of the witness Duni Chand, substantially no 
evidence was given of the testator’s being unable to execute his 
Will on the 10th December, and the evidence that he was com- 
petent to do so—including the evidence of one of the defendant’s 
witnesses—is overwhelming. 


_ The plaint, however, raised another question, upon which the 
Subordinate Judge expressed his opinion. It was alleged that, 
after the death of his father, Shib Lal had made an arrangement 
by which, in the events which happened, the father’s estate became 
divisible between himself and his sister-in-law, the present respon- 
dent, in equal shares. The Subordinate Judge held that, as no 
agreement was proved, there was no binding settlement, but he un- 
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Bulli Kunwar doubtedly held that some honourable understanding between the 
Bhagirathi, parties had been arrived at, and was acted upon up to the time of 
Shib Lal’s death. Their Lordships mention this, because the fact 
that the respondent put forward that case is used by the Subordi- 
nate Judge and is relied upon by the learned Counsel for the 
appellant, for the purpose of showing that Shib Lal could not un- 
der those circumstances have made 2 Will in the terms of the one 
before the Court. Their Lordships do not appreciate this point. 
The respondent claims to be entitled under the alleged agreement, 
but if she failed in that contention she claimed alternatively what- 
ever rights she had under the Will, Nor was there any inconsis- 
tency in the witnesses giving evidence of the alleged arrangement 
and at the same time speaking to the fact of the execution of the 
Will. The Subordinate Judge found that the Will was not 
the Will of the testator, that, in fact, it was a forgery. He 
appears to have done so primarily from a consideration of the 
contents of the Will, which he considered so extraordinary as to 
overbalance altogether the evidence of the witnesses who spoke to 
having been present and seen the testator sign the Will, and to 
having themselves signed the Will as witnesses. The evidence of 
these witnesses must be simply perjury if they are not speaking the 
truth because there was no room for any misunderstanding on their 
part. The learned Judge brushed aside the whole of this evidence 
saying that it was “full of contradictions and inconsistencies,” but 
that he “ would have disregarded most of them” if the Will were 
not-of such an extraordinary character. 


The High Court set aside the judgment of the Subordinate 
Judge, and commented onit, severely, no doubt, but not, in their 
Lordships’ opinion, unjustly. The learned Judges think that the 
Subordinate Judge’s method of procedure in discussing the question 
before him was an erroneous one, namely, first to make up his mind 
about the contents of the Will, and then to look at the positive 
evidence in favour of its execution from that standpoint. They have 
discussed at great length and have analysed the provisions of the 
Will‘and‘the evidence of the witnesses who spoke in favour of the 
“Will. They have also discussed the grounds upon which it was al- 
leged before them that the evidence of those witnesses ought not to 
be received, and the grounds on which the Subordinate Judge re- 
jected it. Their Lordships are entirely satisfied with the manner 
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in which the case bas beeri dealt with in the judgment of the High BW Sannes 
Court, and they would be only repeating what the Judges of the Bhagirathi. 
High Court have expressed in lucid and felicitous language if they 

were to state their reasons for affirming that judgment. They are 

entirely satisfied with those reasons, and will adopt them as their 


own. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal ought to be dismissed. The appellant will pay the 
costs of it. 





JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(FROM THE ALLAHABAD HIGH COURT). 


Present :—Lord Davey, Lord Robertson, and 
Sir A. Wilson. 


Banomali Roy or so .. Appellant* 
(Plaintiff.) 


v, 


Jagat Chandra Bhowmick and another . Respondents 


(Defendants.) 
Limitation—Regulatrons II of 1808 and H of 1805—Act XIV of 1869—Lease by widow Paneriai Roy 
having no estate—Oause of action. Jagat 
Chandra 


Under Regulation II of 1808 or Act XIV of 1859, time ran from the date when Bhowmick. 
the cause of action aroge. ue 


K. was the original owner of certain properties. He died leaving a widow H. 
The latter under an authority of adoption given by her husband K. adopted G. who 
in turn executed an anumatipairam authorising his wife B to adopt and died shortly 
afterwards. While B was in possession, H granted a patni lease of certain properties 
inherited by B from her husband to respondent’s ancestor in 1887. 


- In 1846, B, adopted appellant’s father who sttained his age in 1856. In 1897 
long after the death of B and appellant’s father, appellant as the latter’s heir and 
successor ened to recover possession of the properties comprised in the patni :— 


Held, 
(1) that assuming the patni lease was void, the suit was barred by limitation 


under Regulations It of 1808 and IOI of 1806, asthe period ran from the 
date on which the patni was granted ; 





~ 16th Maroh 1806. a 
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and (2) that if the patni was only voidable by B’s successor, the right of action 
arose on the adoption of the appellants’ fother and time rau against 
the latter from the date when he attained his majority. 


Asquith K. C. and C. W. Arathoon for appellant, 
De Gruyther for respondents. 


Their Lordships’ Judgment was delivered by 


Lord Davey:—The material facts of this case are as follows: 
In the early part of the last century Krishna Sunder Roy was the 
owner of certain zemindaries. Shortly after his death his widow, 
Hemlata Chowdharni, under a power given to her by Krishna Sun- 
der Roy, adopted Gour Sunder Roy, who was in possession of the 
estate until his death in February 1884. Gour Sunder Roy also 


died childless and his widow, Brajeswari, succeeded him as his 
heiress. 


By an anumatipatra executed by Gour Sunder Roy shortly 
before his death he empowered his widow, with the consent of his 
mother Hemlata, to adopt a son. This document contains expres- 
sions of confidencein Hemlata, in whose name the properties were 
registered, and directed that her name should continue to stand re- 
gistered and she should have control as long as she lived. In the 
year 1846 Brajeswari, under the power given to her by her late 
husband, adopted Banwari Lal Roy, who thereupon became the heir 
and successor in ,title of his adoptive father, Gour Sunder Roy. 
Hemlata died in the year 1848. 


’ On the 8th August 1887 Hemlata purported to grant to Ma- 
kunda Chandra Bhowmick certain mouzabs including Kharamkuri, 
Chuck Haripur, and Bonamalikuri (the two former of which are 
the properties now in suit) on a permanent puint tenure in consi- 
deration of the payment of Rs. 1,C 00 and of an annual rent of Rs. 351. 
The kobala contains a statement that the zemindari had then been 
put up (ż. e , advertised) for sale six days later for arrears of the 
sadar revenue, and the grantor was unable te secure money to pay 
the entire sadar revenue and the Zemindari could not be saved un- 
legs the revenue was paid. 


Banwari Lal attained his majority in or about the year 1856, 

By an tkrarnama, dated the 12th August 1857, it was agreed that 

a 10 annas share™f the estates should remain in Banwari Lal’s 
\ 
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khas possession and a 6 annas share should remain in the possession Banomali Roy 
of Brajeswari for her life. ‘The copy of this instrument, executed Fast 
by Brajeswari, contains the following passage, according to the Syne ae 


amended translation given in the judgment of the High Court:— 


“With regard to any permanent settlement that Hemlata Ohowdhrani, daring 
the period of her possession, made beyond her own powers, the expenses that may be 
inourred m your setting it aside, you shall pay such expenses on account of the 
mehals inoluded in your saham, and you shall enjoy the whole profits of the samo, 
and I shall pay the expenses incurred on account of the mehals included in the saham 
possessed by me, and, according to the conditious made above, I shall get the ontire 
profits of the same till the end of my life.” 


The ckrarnama was followed by a butwara or partition. The 
mouzah Bonomalikuri was allotted to Banwari Laland the mouzahs 
in suit to Brajeswari. Banwari Lal subsequently took forcible pos- 
session of mouzah Bonomalikuri; and the putnédars appear to have 
acquiesced in his so doing. The exact date on which this resump- 
tion took place is left in some obscurity on the evidence, but their 
Lordships see no reason to dissent from the finding of the High 
Court that it was shortly after the execution of the partition. An 
apportioned rent of Rs, 242 odd appears to have been paid to Bra- 
jeswari in respect of the mouzahs in suit until her death which took 
place on the 10th July’ 1894, 


Banwari Lal died in 1880, and was succeeded in title by his 
adopted son and heir, the present appellant. The respondents 
are the successors in title of Makunda Chandra Bhowmick, the 
original putnidar. 


The present suit was commenced by the appellant, on the 18th 
September 1897, to recover from the puintdars mouzahs Kharam- 
kuri and Chuck Haripur. The material issues were the second: Is 
the plaintifi’s suit barred by limitation? and the fifth: Is the lease 
binding on the plaintiff ? 


The Subordinate Judge held thatthe cause of action arose 
only on the death of Brajeswari, and that the putni in suit having 
been granted by Hemlata, whose interest in the estate was limited, 
was not binding on the appellant. In accordance with these find- 
ings he made a decree, dated the 2nd August 1898, in favour of the 
appellant for recovery of the properties in suit with mesne profits 
and costs. . l 


BanomaliRoy 
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On appeal by the respondents, the High Court of Bengal 
reversed this decree, and by their decree, dated the 8rd July 
1902, the appellant’s suit was dismissed with costs. Hence this 
appeal. 


The learned Judges differed from the Subordinate Judge in 
both of the grounds on which his decree was based. They held 
that the snit should have been instituted at latest within 12 years 
of the date on which Banwari La) attained his majority. The learn- 
ed Judges also held that there was sufficient prima facie evidence 
which had not been rebutted, to show that the puint had been 
granted under such circumstances of legal nevessity as would make 
it binding on subsequent owners of the estate in accordance with the 
judgment of this Board in Hunooman Pershad v. Munraj Koonwe- 
reset, 

Their Lordships will shortly state their reasons for agreeing 
with the learned Judges that the suit is barred by limitation. 
Hemlata had no estate in the property in question. On the most 
favourable view for the appellant she granted the putni as manager 
of the estate for Brajeswari, the then legal owner. If the putnt 
was void, the period of limitation ran from the date on which it 
was granted under Reg. II of 1808, as amended by Reg. II of 
1805, which was then in force. Butif it was voidable only by Bra- 
jeswari’s successor, the right of action arose on the adoption of Ban- 
wari lial* and time would begin to run against him from the date 
when he attainted his majority in 1856. Under either Reg. II of 
1808 or Act XIV of 1859, time ran from the date when the cause 
of action arose. 


As their Lordships are of opinion that the suit is barred by 
limitation, it is not necessary to express an opinion on the question 
whether the putni was in'law binding on the appellant. But 
their Lordships must not be understood as throwing any doubt on 
the soundness of the principle laid down in the case of Hunooman 
Pershad v. Munraj Koonweree'. 


It remains only to notice an argument addressed to their 
Lordships to the effect that the proper inference from the facts 





+ But see Sreeramula v, Kristamma 1. L. R., 25 M, 148 Ed. 
e 1. 6M, T, A. 398. 
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proved was that a new agreement, in the nature of a compromise, Bonomali Roy 
was made between Banwari Lal andthe putnidars that Bonomali- Jagat 
kuri should be resumed. by Banwari Lal and the putnidars should pind 
be allowed to retain Kharamkuri and Chuck Haripur on a new te- 

nure at the apportioned rent for the life of Brajeswari. The short 

and sufficient answer is that there is no evidence of any such new 
agreement. Tarag Chandra Bhowmick, one of the original defend- 

ants, in his evidence says that they had been in possession of the 

property in putni right since 1244 (1887) under the kobala execut- 

ed by Hemlata and he was not asked any question in cross-exami- 

nation as to the supposed new agreement and no issue was settled 
respecting it. The proper inference from the receipt by Brajeswari 

of a reduced rent after the partition between her and Banwari 

Lal is that it was an apportioned rentagreed to between her and 

the putnidars. 


Their Lordships will therefore humbly advise His Majesty that 
the appeal should be dismissed. The appellant will pay the costs 
of it. 


š 


—— 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(FROM THE BOMBAY HIGH COURT.) 
Present :—Lord Davey, Lord Robertson and Sir Arthur Wilson. 
Gungabai and others ‘as qt ...# Appellants. 


v. 
Bhugwandas Valji and others ST ... Respondents. 


Will— Writer taking benefit—Suspicion—Partnership-deed—Power to appoint reserved Gunga bai 


—Ewercise of power—Testamentary appoiniment. 
Bhigwandin 
If a person writes or prepares 0, will under which ho takes a benefit-that is a 


ciroumstance exciting, suspicion and a Court ougbt not to pronounce in favor of the 
will unless this suspicion is romoved. 


There is no rule of law ns to the nature of evidence roquired to remove this 
suspicion. Barry v. Butlin) referred to. 


The insertion in the will of a clause allowing a member of 4 firm of solicitors 
appointed as an executor to charge for professional work done by him or his firm is 
not such a benefit as will excite this suspicion. 


A deed poll executed by the testator along with the will but not referred to in 
the latter 90 a8 to make its contents part of the will by which the oxeonfant ap- 
points his wife to take his place in his firm after his death in pursuance of n power 
contained in a partnership deed is not a testamentary document requiring probate. 





# 24th May 1905. l. 2Moo. P. 0. 480. 


Gungabsi 
Y. 
Bhugwandas. 
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Held, on the evidence that the passages in a will admittedly exconted by tho 
testator when of sound and disposing mind referring to a deed-poll executed on the 
same date as the will by which the writer of the will who was one of the exeontors 
to the will was allowed commission for looking after the testator’s business in a firm 
and the passages allowing such writer who was also a solicitor to charge for profes- 
sional services ought not to he excluded from probate. 


Arthur Cohen K. C. and W. C. Bonnerjee for appellants. 
Haldane K. C. and DeGruyther for respondents. 


Their Lordships’ judgment was delivered by 


Lord Davey.—The question on this appeal is whether certain 
parts of the Will of a Hindu testator have been properly excluded 
from the probate of the Will. The learned Judge who tried the 
action (Russell, J.) admitted the whole Will to probate, but on 
appeal the High Court of Bombay, by their decree, dated the 11th 
January 1904, varied his order by directing that the passages 
in question referring to a deed poll executed on the same day by 
the testator, and to the remuneration of the solicitor who prepared 
the Will, and was appointed an executor and trustee of it, should 
be omitted. 


Gordhundas Soonderdas, the testator, died on the 10th of 
October 1902, withont issne (his only child having died in April 
1899,) leaving his widow, the appellant Bai Gungabai, his sole 
heiress. He was at the time of his death 27 years of age, and is 
described as a person of shrewd intelligence, and a good and 
careful man of business, The fair result of the evidence in the 
opinion of their Lordships, is that the testator could read and 
understand English and could also speak and write that language 
but not with perfect facility or quite correctly. He was the younger 
son of Soonderdos Mulji, who was the only son of Malji Jaitha, 
Mulji Jaitha was the founder of æ large business of a merchant 
and Agent in Bombay, which he carried on under the name of 
Malji Jaitha and Co., until his death in August 1889, Soonderdos 
predeceased his father, and on the doath of the latter his grandsons 
Dharamsey Soondardes and the testator became entitled to his 
residuary estate, including the business. Dharamsey Soonderdas 
died on the 28th February 1899, leaving a son Cursondas Dhar- 
amsey. Thereupon the testator claimed to be exclusively entitled 
to the business, ang litigation ensued which terminated in favour 
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of the testator, and there was other litigation as to the decision Gungabai 
of the estate. The appellant Jamsetji Kakasji Patel (who will be Bhugwandas. 
hereafter referred to as Jamsetji) was and is a member of a firm 

of solicitors in Bombay, and conducted the litigation on behalf of 

the testator, who seems to have highly appreciated the services 

thus rendered to him, and the ability and zeal Jamsetji had 

displayed in the conduct of his case. 


At the date of the testator’s Will the business of Mulji Jaitha 
and Co., was carried on by the testator in partnership with the 
respondent Bhugwandas Valji, who, however, was entitled only to 
a small share of the profits. The articles of partnership, dated 
the 16th August 1899, contained a provision that the testator 
should have in the conduct and management of the partnership 
business such absolute and uncontrolled powers, liberty of action, 
and discretion as ho would have had if he had bech the sole owner 
and proprietor of the firin. And the testator was empowered by 
any deed, will, or settlement to provide for the continuance or 
discontinuance of the business after his death, and in case he 
should desire the business to be coutinued to confer upon any 
person or persons he might nominate for the purpose such and 
the same powers, anthorities, and discretions as were thereby 
reserved to the testator with such limitations, variations or additions 
as he might think proper. 


The testator appears to have executed three Wills. The first 
was a Will, dated the 21st April 1899, in Gujrati; the execution 
of which was attested by Jamsetji and his clerk. The second 
was an English Will, dated the 15th September 1900, the draft of 
which was prepared by Jamsetji and settled by Mr. Inverarity, 
but the execution of this Will was not attested by Jamsetji.. The 
Will now in question is dated the 5th October 1902, and was 
prepared by Jamsetji, and the execution of it was attested by him 
and his clerk and a mebta of the testator named Bhaishanker 
Jivanram. 


In order the better to understand the story, it will be con- 
venient to state shortly the material contents of the will of 1900. 
At that date the litigation between the testator and his deceased 
brother’s executors had not: been determined, and‘ accordingly 

Cc ° 
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pee aay by cls. 2 to 5 he gives his executors power to carry on the litigation, 

Bhugwandas, to effect a partition of the joint properties and settle the accounts 

of the business with his brother’s executors; by cl. 6, in exercise of 

the power reserved to him by the deed of partuership of the 16th 

August 1899, he appointed his executors and trustees to take his 

place in the firm and exercise all the powers thereby reserved to him, 

and he guve his executors very full and special powers as to the 

continuance or discontinuance of the business and made provision 

for the admission of his sons (if any) on attaining the age of 18 

years. Ol. 8contaivs the provision for his wife, the first appellant. 

Cls. 9 to 16 contain personal legacies and charitable gifts. Cl. 17 

contains provisions for daughters. Cl, 18 contains the residuary 

gift. In substance it was to sons, and in default of sons to 

daughters, and in default of daughters to such charitable uses as 

the executors should select. The other provisions are immaterial. 

The executors in this Will were the appellant Bai Gungabai, 

Chaturbhooji Mararji, one of the pro forma respondents to this 

appeal, Narranji Dayalji, and Lakbmidas Velji, a relative and 

former partner of the testator. By the joint effect of three codicils 

the other pro forma respondent Narrondas Thakerscy Moolji and 

` another Hindu geutleman wero substituted for Chetgcehee): Mar- 
arji and Lakhmidus Valji. 


The evidence as to the preparation of the second and third 
Wills, and the execution of the third Will of 1902, is mainly the 
oral evidence of Jamsetji, supported by the entries ın his diary. 
On one very material point as to the third Will there is important 
corroboration. There is also corroboration on some incidental 
points, and as to the execution ot the third Will the appellant 
Jamsetji is corroborated by the clerk Bomanji. No serious attempt 
was made by cross-examination or otherwise to impeach the 
genuineness or accuracy of at any rate the earlier entries in the diary 
which appear to be made in the ordinary course of a solicitor’s 
business, and their Lordships see no reason why they should not 
credit to them. From this evidence it appears that on the 21st 
April, 1900, the testator requested Jamsetji to act as one of the 
executors and trustees of his Will, and Jamsetji said that he would 
agree to do so only on being remunerated for his trouble, and that 
there ought to be a provision in the Will that he should be entitled 
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to charge for his firm as if he had not been a trustee, and that he Cungabai 
should receive a remuneration of Rs. 500 a month for his tronble. Bhagwandas, 
Again, on the 8th June 1900 the testator opened the subject of 

Jamsetji acting as his executor, and desired him to accept less than 

Rs. 500 for his remuneration, but the appellant declined. Ji amsetji 

in his diary, states that he again told the testator that he was not 

anxious for the appointment and that it was only at his special 

request he consented to act as such, but that if he was to be 

appointed he must have his fair remuneration. The entry in the 

diary of the 25th August 1900 is as follows :— 


Gordhandas Soonderdaa. 
Re Your Will 


“ Attending you when you expressed your desire to execute your will at an early 
date and asked me to give you the engrossment for perusal with your original Will 
in Gujrati you again pressed me to consent to act as an executor and asked me to 
state finally the remuneration, I was willing to accept. I told you that it should be 
not less than Bs. 600 a month, but I gave you the option to allow me 5 per cent. 
commission on income. You then worked yourjincome on a piece of paper and stated 
that the commission would come to Rs. 10,000 a year. I told you that I gave the 
option, and you said that you would think over ; engaged 4 hour. 


Jamsetji, however, (as we have seen) was not appointed an 
executor of the will of 1900. 


According to the story told by Jamsetji, the testator first spoke 
to him about making a new Will on the 3rd December 1901, and 
on the 29th January 1902 he had another conference on the 
subject ; but nothing was done until the 29th July 1902. On that 
day, and on the 31st July, Jamsetji had long conference with 
the testator in reference to “certain matters about his will and 
the management of his firm after his death.” He says that in 
pursuance of instructions which he verbally received on the 31st 
he prepared a draft deed poll and altered the draft of the old 
Will in red ink. and on the evening of the 12th August sent a 
fair copy, type-written, of the draft deed poll and the draft Will 
with his red ink alterations to the testator. The reason stated to 
have been given by the testator for wishing to make new arrange- 
ments as to the management of his business was that he feared 
difficulties might arise from a possible disagreement between his 
executors in View of the hostile attitude of his brothers, exeoutors 
and other persons. And Jamsetji-says that the scheme which’ ig 


Gungavai 
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276 THE MADRAS LAW JOURNAL REPORTS, [vou XV. 


cárried out by the deed poll was suggested by him and after 
discussion approved by the testator. - 


. The draft deed poll contained an appointment of the ap- 
pellant Gangabai to take the testator’s place in his firm after 
his death, and to exercise all powers reserved to him by the articles 
of partnership, subject to a proviso that his said wife should in 
all matters relating to the conduct and management of the basi- 
ness, and tothe execution of the powers always act with the 
assistance and co-operation of, and in conformity with, the advice 
and counsel of . . . (the name being left in blank), and if his said 
wife could not be present for the transaction of any matter or 
business the said testator appointed the said . . . to represent 
her, and through her the interest of his estate, and if his 
said wife should predecease him ordie during the continu- 
ance of the firm, he appointed the said... to take his place 
in the firm, and exercise the powers before mentioned, and 
it was declared that inall matters relating to the continuance 
or discontinuance of the firm after the testator’s death, and in 
the event of its discontinuance or winding up, and in realisation 
of its assets, the appellant Gungabai, or the said . . . (as the case 
might be), should act in conjunction and co-operation with the 
executors of his will, andin strict obedience to the provisions 
contained in his Will relating to the business. 

The draft Will contained several important additions and 
alterations particularly with respect to the residuary gift, but 
the only alteration which is material for the present purpose was 
the insertion of a recital of the appointment of the appellant 
Gungabai by the deed poll,and the following words “Now I 
hereby confirm in the said deed poll and the appointment created 
thereby and I hereby declare that in the event of my wife 
predeceasing me she shall be succeeded by my executorsas pro- 
vided by the said deed poll.” The subsequent clauses relating to 
the continuance or discontinuance of the business and realisation 
of the assets were left unaltered. ‘lhe names of the executors 
were left in blank. 


A great deal was made by counsel for the respondent Bhug- 
wandas of the apparent discrepancy between the deed poll and the 
Will with . respect to the provisions.for the eventof Gungabai 
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predeceasing the testator in support of their suggestion that the 
draft deed poll and corresponding insertions inthe draft Will 
were prepared in a great hurry'and only on the day before the date 
of the execution of the instruments. But their Lordships 
do not attach much weight to the circumstances. 


According to the evidence of Jamsetji he heard nothing more 
of the drafts which had been sent to the testator on the 12th August 
until the following 38rd October. Jamsetji’s account of what took 
place on that day and the two following days is as follows. He 
had been engaged on other business for the testator and had seen 
him in Court on the 25th September. In the early morning of 
the 8rd October, having heard that the testator was ill, he 
called upon him and found him in his office room on the first 
floor. The testator himself broached the subject of the Will, 
sent for his despatch box, took ont the two drafts, and instructed 
Jamsetji to make some further alterations in the Will, the 
principal one being the insertion of 4 power to the appellant 
Gangabai to adopt the son of the testator’s deceased relative 
Lilladhur Valiabhdoss Valji. Jamsetji took away the drafts, pre- 
pared drafts of the required alterations on separate shects of 
paper, and waited on tbe testator with them early tho following 
moming. Tho testator (he says) read and approved the alterations 
and instructed him to sond the ongrossments in the evening, and 
he would send word as to execution, and the testator then named 
five persons whom he wished to appoint executors, including his 
father-in-law Narranji Dayalji and Jamsetji himself, and said that 
the blank name in the deed poll should be filled in with Jamsetji’s 
name. Typewritten engrossments were made on the same day, 
and in the evening Jamsetji’s clerk, Bomanji, took them in a sealed 
packet to the testator’s house and handed them to the appellant, 
Lalji Narranji, the testator’s brother-in-law, who (according to his 
own evidence) took them to the testator, and by his direction made 
an appointment for Jamsetji to come at 11 the next morning. The 
names of the executors, however, were not filled in (itis said by 
an oversight of the clerk), but » clause numbered 26 was added 
at the end of the Will entitling Jamsetji and his firm to charge 
for professional business as if he had not been appointed an 


executor and trustee, and allowing Jamsetji a remuneration of' 
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Gungabai (amount left in blank) per cent. on the income of the estate for his 


Bhugwandas. time and trouble. There wero also three other blanks for amounts 
in Clauses 8 and 17. f 


On the 5th October Jamsetji with his clerk Bomanji attended 
the testator as appointed. They fonnd the respondent Bhagwan- 
dass, the testator’s nephew, Cursondas Dburamsey and another 
young man sitting with him, but they got up and left the room 
on the arrival of Jamsetji. The testator produced the packet 
which had been sent to him the previous evening (it is said with 
the seals broken), and there is no doubt that the Will and deed poll 
were, in fact executed on this occasion. Jamsetji does not pretend 
that they were first read over to the testator, but he says (and 
Bomanji confirms him) that he offered to read them, but the 
testator said he had read them and knew all their contents, and 
it was not necessary to read ther: again. The deed poll was first 
executed. The names of the executors in the executed Will are in 
Jamsetji’s handwriting. The word “father” is erased and the word 
“brother ” written over it, Jamsetji’s explanation is that he wrote 
the words “father-in-law” in accordance with the testator’s previous 
instructions and then asked the testator for the name, and the tes- 
tator then said he did not want his father-in-law uppointed as he 
was an old man living up-country, and directed the name of his 
brother-in-law, Lalji Narranji, to be inserted. The words “Rs. 5,000’ 
in Cl. 8 and “Rs. 10,000” and “Rs. 10,000” in Cl, 17 in letters, 
the word “one” in CI. 26, and some words interpolated in the 
attestation clause are all written in Jamsetfi’s handwriting. ‘lhe 
interpolation in the appointment of executors, an erasure made in 
Cl, 18, and the interpolation of the word “one” in Cl. 26, and the 
interpolation in the attestation clause are initialled by the testator - 
with the letters G. S. Jamsetji’s statement is, and again he is con- 
firmed by Bomanji, that the word “ono” was inserted by the testa- 
tor’s direction after some discussion, in the course of which Jam- 
setji said it was not what he expected, and (he says) he only gave 
way because it would have led to the non-execution of the docu- 
ments jas to which the testator seemed anxious.| After the will had 
been executed and the testator’s execution attested by Jamsetji 
and his clerk, the testator called in Bhaishanker, who at his request 
added his name as a. witness and also wrote his name or. initials 
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inthe margin below the testator’s initials in four places i in the Gongabai 
margin. The deed poll and Will remained in the possession of the Piogwandas 

testator, who, in the afternoon of the same day, asked Lalji to read 

them over to himself, and his wife. Lalji says he thought it was 

not good to tire him by reading those lengthy documents but adds 

that when he asked hit to do this his mental condition was all right 

aud he was talking sensibly and could understand what was said 

to him. 


The testator died on the 10th October 1902, On the following 
18th November the five executors petitioned for probate of the 
will, and on the 26th February 1903, the respondent, Bhugwandas, 
lodged a caveat at. No objection was made on the ground of want 
of interest in the caveator, and it appears from a judgment of the 
High Court on the application for leave to appeal to His Majesty 
in council, that the counsel for the executors said that he had not 
raised any question as to the caveatur’s right to enter a cuveat be- 
cause they wished to have an adjudication on the merits. The ques- 
tion was not raised before the lordships, aud they will follow the 
course taken in the High Court. ; 


The issues settled in the suit as unended were :— 


1. Whether the suid will and deed poll, or any and what purt 
thereol, were executed by the deceased as alleged ? 


2. Whether, if so, the deceased was in a sound and dispos- 
ing state of mind when he executed them? 


3. Whether the said documents, or either of them, or any 
and what part thereof, are or is the will or deed of the deceased as 
aljeged ? j 


4. Whether the deed poll is not a testamentary writing, and 
whether probate should not be granted of it with the Will? 


5. The general issues. ' 


It has been found by both courts that the testator executed 
the documents, and that he was in a sound and disposing state of 
mind when he did so, and their Lordships need notadd anything on 
this point. But, notwithstanding this finding, it is suggested by 
counsel for the respondent Bhugwandas that theetestator was too 
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Gungabai ill to stand the mental and physical fatigue of mastering the con- 
Brigaad, tents of the documents, or forming a judgment on them. Their 
Lordships are satisfied on the balance of evidence that, on 
the mornings of the 8rd, 4th and 5th October the testator was 
in full possession of his mental faculties and capable of under- 
standing, and forming and expressing a sound judgment on, any 
mattor affecting his business or property. On this point the 
evidence of Lalji, who was treated in both courts as a witness 
above suspicion, is almost conclusive. The testator was, no doubt, 
very ill and suffering from fever, and in fact in a more critical 
condition than he himself and those about him probably thought. 
And it is possible that he could not have stood the fatigue of 
mastering the whole contents and effect of a lengthy document 
like the will if it had been necessary for him todo so. But, in the 
opinion of their Lordships, he was quite capable of understanding 
and appreciating the effect of a short and comparatively simple 
document like the deed poll, or a clause in the will, such as the 
26th clause. Their Lordships have had the unusual advantage of 
seeing the documents. The testator’s signature is written in 
English characters ina rather large and loose handwriting. But 
the writing is straight, and the letters are firmly and well formed, 
quite unlike what would be expected of a manin the state of 
debility which the respondent Bhugwandas would represent him to 
* have been in. And it would be added that the space left for his 
signature to the will being insufficient for his full name, he has 
split up his second name in the proper place and way. The initials 
also are well and firmly written. On this point the evidence of Dr. 
Sidney Smith, on cross-examination, is important. 

The question, therefore, is narrowed to this whether the testator 
was aware that the passages excluded by the appeal court from the 
probate formed part of the instrument. If he was so, they must be 
taken to have expressed his mind and intention. This is a pure 
question of fact to be determined on the evidence. There is no 
doubt on the law relating to the case of & person taking a benefit 
under & will prepared by himself as laid down in Barry v. Butlin! 
and Fulton v. Andrew*. In the former case Lord Wensleydale 
giving the judgment of the Board laid down the rule thus: “If 
e party writes or prepares a will under which he takes a benefit, 


‘1, 2 Moore, P. È. 480, 3. LR. 7 Eng. & Irish, App. 448, 
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that is a circumstance that ought generally to excite the suspicion Gnngabsi 
of the court, and calls upon it to be vigilant and jealous in examin- Bhnugwan das. 
ing the evidence in support of the instrument ; in favour of which 

it ought not to pronounce unless the suspicion is removed, and it is 

judicially satisfied that the paper propounded does express the true 

will of the deceased.” 


But there is no rule of law as to the particular kind or descrip- 
tion of evidence by which the court must be satisfied. Both courts 
have considered that the onus is on Jamsetji to show that the deed 
poll and the disputed parts of the will expressed the teststor’s 
intention, and their Lordships have also considered the evidence 
from that point of view. It is obvious, however, that the degree of 
suspicion excited end the weight of the burden imposed on the 
person taking the benefit must depend largely on the nature and 
amount of the benefit taken by him and all the circumstances of 
the case. 7 


Now what are the probabilities? There is nothing unnatural 
or unexpected in a careful man of business like the testator thinking 
it better to make one person responsible for the management of 
the business instead of dividing the responsibility between the 
executors with possibly divergent opinions and aims. Nor need 
it excite surprise that he should select for that purpose one of 
his executors of whose ability and character he had had some 
experience. And it is not otherwise than a wise and provident 
arrangement to separate the management of the business from 
the decision of the larger questions of policy as to the continuance 
or discontinuance of the business, the admission of new partners, 
and the like. The Court of Appeal have not excluded the 
appointment of Jamsetji as executor from the probate. 
Where a member of a firm of solicitors is appointed an executor 
it is so usual to allow him to charge for professional work 
done by him or his firm that the insertion of such a clause 
would hardly raise a suspicion, The respondent Bhugwandas 
contended that this provision went beyond the proper work 
of solicitor. Their Lordships are not of that opinion. They 
do not think it would enable Jamsetji to charge for service which 
an ordinary executor would be expected to perform without the 
intervention of a. solicitor, or certainly for service. which would .be 
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remunerated by the commission. With regard to the commission, 
it is on the income of the estate only, including, of course, the tes- 
tator’s share of the divided profits of the business and not upon the 
gross returns of the business itself. It is admitted by Jamsetji 
that the remuneration in the will was to include his remuneration 
as adviser under the deed poll. The testator can hardly have ex- 
pected a professional man to devote his time to the onerous duties 
imposed upon him by the deed poll and will without some remune- 
ration, and if so, the amount seems moderate. The income of the 
estate is putat between two and three lakhs of Rupees and the com- 
mission therefore would not exceed Rs. 8,000, or in English cur- 
rency £200 per annum, Their Lordships, however, accept Jamsetji’s 
evidence that when asked in 1900 to act as executor he had 
declined to do so unless he was remunerated, and had asked for 
remuneration on a much higher scale, and that the amount of his 
remuneration if he acted had been a matter of discussion between 
the testator and himself on at least three occasions. The testator 
in determining to appoint him an executor must, therefore, have 
expected and known that he would not act unless he was allowed 
not only professional charges, but also remuneration for his time 
and trouble. 


The evidence of Jamsetji himself was not materially shaken on 
cross-examination and must not be altogether disregarded. He is 
admittedly a solicitor of ability and experience, and so far as appears 
from the record, no imputation was made on his general character 
for integrity and honesty. He is confirmed by his clerk Bomanji 
in many particulars besides the circumstances of the execution, which 
may not go far very much, but must not be altogether discarded. 
Bomanji says that in August 1902 he fair-copied in type the draft 
deed poll, and by Jamsetji’s instructions handed the fair copy and 
draft Will to Bhaishanker for the testator, Bhaishanker speaks of 
receiving from Bomanji in Augusta packet, the contents of which 
he did not know, except what Bomanji told him of it, and giving 
it to the testator unopened. He also says that when the testator 
asked him to attest his signature, on the 5th October, he nsed the 
words “ Deed poll” and “ Will” in English. 


The case of the respondent is that the deed poll was not 
prepared until.the 3rd or 4th October, But if Cowasji Edulji 
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Patel’s evidence is believed, there is ample evidence that the Gimgabai 
testator had received the deed poll and draft Will in August and Bhugwandas. 
had considered and understood the contents of the former docu- 
ment. This witness was Jamsetji’s father, 

He had at one time contemplated a legal career, but had taken 
to business, and since September 1900 had been the testator’s 
assistant at a salary of Rs, 350 per mensem, and according to his 
own statement had got to know the testator very intimately. He 
had been consulted by the testator on his willin June 1902, and 
had made notes in writing upon it, the snggestions in some of 
which were adopted in the subsequent Will. He says that in 
August 1902 the testator handed him the draft deed poll and draft 
Will, and he went through them at home and afterwards discussed 
them with the testator, who in reply to his remark that the adviser 
of his wife must be an able, conscientious, and masterful man, said 
that he had thought of such aman. Mr. De Gruyther contended 
that this was a story concocted for the purpose of bolstering up the 
evidence of Jamsetji which he alleged had completely broken 
down. But there is not one line of cross-examination of this wit- 
ness challenging either the truth of his evidence or his general 
credibility, or even tending in that direction. Cross-examined he 
was ab some length, but it was entirely on other matters such as the 
testator’s capacity for business during his last illness. The charge 
made by counsel is no less than thata fraudulent conspiracy 
beween the witness and Jamsetji to mislead the Court by false 
evidence withoat a shred of evidence to support it, and was wholly 
unjustifiable. 

The testator had ample opportunity to see that the blank space 
for the name of the person to act as Gungabai’s adviser was filled 
jn in accordance with his wishes and intentions. Their Lordships, 
in agreement with Mr. Justice Russell, find it difficult, if not im- 
possible to believe that a careful man of business in possession of 
his faculties signed the document without doing so. They cannot, 
therefore, agree with the judgment of the Appeal Court that there 
has been a complete failure of proof that the deed poll correctly 
represented the intentions of the testator or that he understood or 
approved its contents. And they think that there are no grounds 
for excluding from the probate the passage in the Will which 
refers to that deed. 
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Gungatiai In the opinion of their Lordships the importance of Clause 26 
Bhugwandas, has been very much exaggerated. It is conceivable that Bhugwandas 
was interested in the question whether the deed poll expressed the 
mind of the testator but he has no interest in the question 
whether Jamsetji who, according to the view of both Courts, is 
duly appointed an executor, shall or shall not be entitled to costs 
for professional business or to remuneration for time and trouble. 
Two out of the other four executors are co-appellants. Probably 
they are aware that the exclusion of Jamsetji might render neces- 
sary the appointment of a manager of the business, with increased 
remuneration, or the introduction of a managing partner into the 
firm with ashare of profits taken out of the testator’s own share. 
The other two executors do not join in the appeal, but they do not 
oppose, aud have entered no appearance, One of these gentlemen, 
it is true, wished to make the business a family concern, and 
endeavoured to negotiate an agreement to prevent any question 
arising about the deed or Will. i 


The best corroboration of Jamsetji’s story as to Clause 26 is 
the internal evidence of the Will itself. The word “ ono” is written 
by Jamsetji, obviously at tha time of execution in the space left. 
in the type-wrillen copy sent to tho testator lor execution, and 
ix initialled by the tostutor who also initialled three other places. 
Their Lordships decline to belicve that these interpolations were 
thus made in the tesiator’s presence without his knowledge and 
instructions, or that the testator affixed his initials without 
understanding what it was he thereby authenticated. The Court 
of appeal seems to have overlooked or not given sufficient weight 
to this circumstance. Having regard to the previous discussions 
on the question and all the circumstances of the case their Lord- 
ships think that whatever suspicion attached to Jamsetji is removed, 
and they are judicially satisfied that the clause in question does 
express the true Will of the deceased. 


The appeal court acquit Jamsetji of any fraud, or of any 
intention to obtain a benefit for himself which he knew the 
testator was unwilling to confer, and, in fact, they allowed him his 
costs out of the estate. It would, no doubt, bave been more 
Prudent and busjness-like to have obtained the service of some 
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independent witness who might have been trusted’ to see that tle Gang.sbai 
testator fully understood what he was doing, and to hive secured Bhugwandas. 
independent evidence that Clause 26 in particular was called to 

the testatur’s attention. But whether the testator, who seems to 

have entertained some suspicion of some of the people about him, 

would have allowed the intervention of a third party, one really 

does not know. Jamsetji, by the course he took, has brought 

this litigation on himself, but, after all, the question is one to 

be decided on consideration of the whole of the evidence and the 
circumstances of this case. And in coming to the conclusion 

which they have done, their Lordships must not be understood 

as throwing the slightest doubt on the principles laid down in 

Fulton v. Andrew' and other similar cases referred to in the 
argument. 


Unavoidably the question whether the deed poll was the deed 
of the testator has been discussed and has had to be decided. But 
it does not appear to their Lordships to be directly in issue in this 
proceeding. ‘They agree with Mr. Justice Russell that it is nota 
testamentary document requiring probate. It is an independent 
exercise of a power contained in the articles of partnorship, and 
does not appear to their Lordships to be referred toin tho Will 
for the purpose of makmg, or so as to make, its contents part of the 
Will. Tt is not, therefore, within §,51 of the Indian Succession 
Act, 1865. 


The Court of appeal gave the costs of all parties out of the 
estate. Their Lordships do not propose to disturb this order, but 
having regard to the charges of direct fraud made at their Lord- 
ships’ bar, they think it is due to Jamsetji that the present appeal 
should be allowed with costs. 


Their Lordships will, therefore, humbly advise His Majesty that 
the decree, dated the 11th January 1904, of the High Court of 
Judicature at Bombay in appeal from its testamentary and intestate 
jurisdiction be discharged except so far as it directs the costs of 
the then appellant and respondents of the petition suit and of 
that appeal to be taxed and paid out of the estate of the deceased 
Gordhundas Soonderdas, and that the order, dated the 16th June 


1, L. R, 7 Eng. Irish App. 448. 
e 
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1908 of the said High Coart in its original jurisdiction be restored 
except so far as it orders the then defendant to pay to the 
plaintiffs costs of that suit. The respondent, Bhugwandas 
Valji, will pay the appellant’s costs of this appeal, and there will 
be no order as to the costs of other respondents. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Presznr :—'The Hon’ble Sir S. Subrahmania Aiyar, Officiating Chief 
Justice, and Mr. Justice Benson. 


Muthnkkannu (dead) and others Appellants* (Defendants 
and her legal repre- 

D, sentatives). 
Shanmugavelu Pillai aX .. Respondent (Plaintiff). 


Muthokkonuu Contract—Inwnoral constderation—Puture illicit cohabitatson— Oompleted transfer— 


ve 
Shanmuga- 
velu Pillai. 


Assignment of mortgage—Partweps criminis, 


Transactions having for their consideration future illicit cohabitation, whethor 
the transaction be execntory or exeouted, are void on grounds of public policy and 
can be impeached oven at the instance of a particeps criminis although transactions 
intended to be gifts if amounting io completed transfers of property cannot be so 
impeached. 


An assignment (cf amorigage) by a person to a woman ostensibly for money 
consideration but really for the purpose of future illicit cohabitation is void and can 
be set asido at tbe instance of the assiguor although partial effect may have been 
given to the illegal consideration. 


Second appeal from the decree of the District Court of Tanjore 
in A. S. No. 98 of 1902, presented against the decree of the Court 
of the District Munsif of Shiyali in O. S. No. 28 of 1901. 


T. Rangachartar and T. Natesa Aiyar for appellant. . 
V. Krishuaswami Aiyar for respondent. 
The Oourt delivered the following 


JUDGMENT :—The plaintiff sued to set aside an assignment 
made by him to the defendant on the 24th June 1898 of his right 
under a simple mortgage deed executed to him on the 24th Feb- 


* 8, A. No. 514 of 1908, 80th March 1908, 
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February 1898 by one Veerappa Padayachi for the sum of Rs.1,500 Matin kana 
due to the plaintiff by Veerappa. The District Munsif and the Bhonmngn- 
District Judge decreed the claim, the ground for the decree “®" Pei 
being that the consideration for the assignment recited in the 
instrument of transfer and relied on by the defendant in her 

defence, viz., payment of Rs. 250 to the plaintiff by the defendant, 

discharge by the latter of debts due by the former to the extent of 

Rs. 265 and the delivery of jewels of the value of Rs. 940 never 

passed from the defendant to the plaintiff. 


On behalf of the defendant, it was for the first time con- 
tended in this Court that according to the plaintiff’s own case the 
transaction was entered into for an immoral purpose and the 
plaintiff as a person in pari delicto was not entitled to ask for the 
relief prayed for having regard specially to the fact that the trans- 
action was one completely executed. The substance of the plaintifi’s 
case with reference to the point thus raised on behalf of the 
defendant was this. The plaintiff who was at the time young and 
inexperienced was introduced to the defendant and her sister 
Ammakannu, dancing women living by prostitution, by certain 
individuals referred to in the plaint who hud immoral relations 
with them, that the transfer in question was made expressly in 
consideration of future illicit intercourse between the plaintiff aud 
Ammakannn, that the transfer was executed while the plaintiff was 
ander the influence of the said persons acting in the interests of the 
women withont the plaintiff having had opportunity of being ‘ 
properly advised in the matter und that shortly after the execution 
of the instrument the defendant and her partisans caused the con- 
nection between the plaintiff and Ammakannu to be broken off. 
This case was supported by the evidence given by the plaintiff 
himself and is uncontradicted except it be by the defendant’s case 
that the consideration recited in the instrument of transfer did 
actually pass, which, however, as already stated, has been negativ- 
ed by the concurrent findings of the lower courts. 


The question then for determination is whether upon the facts 
spoken to by the plaintiff the decrees of the lower courts are sus- 
tainable. In dealing with this question we proceed on the footing 
that though the instrument of assignment purported to be between 
the plaintiff on the one hand and the defendant on the other, yet 
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Mnthukkannu the transaction was intended for the benefit of both the sisters who 


v 
Shanmuga- 
velu Pillai. 


according tothe law governing them were members of a joint 
family, the defendant being the elder member and manager 
(Kamakshi v. Nagaratnam'). Mr. Rangachariar on behalf of the 
defendant did not question (as he could not) that the promise or 
expectation of future illicit cohabitation is an unlawful consider- 
ation and that an agreement founded on it is void. Ho contended, 
however, that the rule on the subject is confined only to executory 
contracts and asin the present instance the transaction was one 
which had been carried out whereby the mortgage interest possessed 
by the plaintiff became fully vested in the defendant the lower 
courts should have refused the relief prayed for. He strongly 
relied on Ayerst v. Jenkins® in support of his contention. Now, 
that the doctrine laid down by Lord Selborne there is confined to 
cases where according to the intention of the parties the transac- 
tion is a gift absolutely completed is made clear throughout the 
judgment and particularly by the following passages. At page 
288 of the report. his Lordship observes:—‘‘In the present case 
relief is sought by the representative not merely of a particeps 
criminis, but of a voluntary and sole donor on the naked gronnd 
of the illegality of his own intention and purpose and that not 
against a bond or covenant or other obligation remaining in fieri, 
but against a completed transfer of specific chattels by which the 
legal estate in those chattels was absolutely vested in trustees ten 
years before the bill was filed for the sole benefit of the defendant. 
I know no authority which requires or authorises a Court of Equity 
to give assistance to such a plaintiff under such circumstances.” 
Again in the same page he says :—“ A voluntary gift of part of 
his own property by one particeps criminis, to another is in itself 
neither fraudulent nor prohibited by law.” And at page 284 he 
adds :—“I think it consistent with all sound principle and with al, 
authority to recognise the importance of the distinction between a 
completed voluntary gift valid and irrevocable in law (as J hold 
the transfer of the shares to the defendant’s trustees to be) and a 
bond or a covenant for an illegal consideration which has no effect 
whatever inlaw.” In short the precise point established by tho 
case is, borrowing the words of Sir Frederick Pollock, that “an 








1. 6M. H.C., p 161, ` 2 L.B, 16 Eq., p. 275. 


t 


PART VIL] THE MADRAS LAW JOURNAL REPORTS. 289 


actual transfer of property which is on the face of it ‘a completed Muthukkannu 
voluntary gift valid and irrevocable in law’ and confers an absolute Shanmaga- 
beneficial interest, cannot be afterwards impeached by the settlor or Vela Pillai, 
his representatives though in fact made on an unlawful consider- 
ation.” (Pollock on Contracts, 7th Edition, at p. 304). Where, 
therefore, the transaction though completed was not intended to be 
a gift but atransfer for consideration, in such a case if the consi- 
deration is shown to be unlawful on the ground of its immoral 
character that must necessarily make the transaction void and the 
question whether reliefs should be given or refused to a particeps 
criminis will have to be decided on principles different from that 
on which Ayerst v. Jenkins’ proceeds. This is in a way implied in 
the observation of Lord Selborne that “where the immediate or 
direct effect of an estoppel in equity against relief to a particular 
plaintiff might beto effectuate an unlawful object or to defeat a 
legal prohibition or tv protect a frand such an estoppel may well be 
regarded as against public policy.” The effect of the authorities 
would seem to be that save the case of gifts of the kind upheld in 
that case, transactions having for their consideration future illicit 
cohabitation whether the transaction be executory or executed are 
on grounds of public policy liable to be impeached even at the 
instance of a particeps criminis as will be seen from the statement 
of the law on the point in Pollock on Contracts, 7th Edition, page 
886 and where the learned author expresses himself thus :-—“ A 
wider exception is made as we have seen above in the case of 
agreements of which the consideration is future illicit cohabitation 
between the parties. Apart from this particular class of cases it is 
submitted that the rule and its qualifications may be stated to this 
effect :—Money paid or property delivered under an unlawful 
agreement cannot be recovered by, nor the agreement set aside at 
the suit of, either party unless nothing has been done in the 
excution of the unlawlul purpose beyond the payment or delivery 
itself and the agreement is not positively criminal or immoral ; or 
unless the agreement was made under such circumstances as be- 
tween the parties that if otherwise lawful it would be voidable at - 
the option of the party seeking relief; or in the osse of an action 
to set aside the agreement ‘ unless in the judgment of the Court the 
interests of third persons require that it should be set aside.’ ” And 


1. L.R. 16 Eq, 275. 
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Muthukkanna Wootton v. Wootton referred to and distinguished by Lord -Sel- 
Shanmuga- borne in Ayerst v. Jenkins! isa decisive instance against the courts 
velu Pillai. laying down broadly that relief will never be given to a plaintiff 

in part delicto in cases of completed transactions having for 
their consideration future illicit cohabitation. 


. Turning now to the present case the transfer was undoubtedly 
not a voluntary gift asin Ayerst v. Jenkinsi. That neither of the 
parties to it intended it as such is obvious from the fact that it was 
considered necessary to introduce recitals as to consideration which, 
if true, would have made the transaction in effect a sale, And as 
already shown, according to the plaintiff who is uncontradicted 
the assignment by him was a transfer for a specific return, vsz., the 
future association of Ammakannu with him as his concubine, No 
doubt recitals as to consideration such as those in the present case 
are not conclusive as to the real character of the transaction intend- 
ed. On the other hand the form in which the transaction is embodied 
cannot be treated as immaterial; for, suppose in order to secure 
future illicit cohabitation a man transfers to the woman his pro- 
perty by way of lease on a very favourable rent, it would be impos- 
sible to contend in such a case that the relation intended to be 
created by the instrument was not that of lessor and lessee in spite of 
the fact that the lease on those terms was for the purpose of secur- 

' ing to the woman the difference between the income of the property 
and the rent reserved. Again suppose the transaction is made to 
take the form of a pure usufructuary mortgage. It would be 
equally impossible to speak of such an arrangement asa donation 
though the real effect of it would be to secure to the woman the 
payment of the sum of money mentioned in the instrument as the 
mortgage amount. The question whether what is transferred has in 
truth been transferred by way of gift or not must depend on the 
actual intention of the parties and the facts of the particular case. 
Compare Phillips v. Probyn*, a case of settlement by a man on his 
deceased wife’s sister where North, J. distinguishes that case from 
Ayerst v. Jenkins! on the ground that in the former “ the deed 
was not expressed to be a voluntary one but “as made for a 
consideration (v2., marriage) ‘‘ which under the circumstances 
could not legally take effect and which must continue to be illegal 





1. See L. B.16 Eq. 275 at page 284. 
2. (1899), 1 Oh. at pp. 816, B17, 
e. 
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so long as the parties lived.” In this view it would follow that Mathakkanna 
the present case is not governed by Ayerat v. Jenkins’ and that the Shanmuga- 

plaintiff is not precluded from getting the relief sought for, on the eae 

simple ground of his participation in the illegal compact. 


Even if this conclusion were not right it must be held that the 
case of the plaintiff is hardly one in which he can be said to be in 
part delicto. At the date of the transaction he was a youth of 
about 20 years of age. The assignment was brought about at the 
instance of persons referred to by the plaintiff in his evidence acting 
in complicity with the defendant and her sister and who led the 
plaintiff into evil ways. That during this time the plaintiff was 
not in a position to obtain proper advice from those interested in 
him and capable of protecting him from being imposed upon is also 
spoken to by him. And the circumstance that he was induced to 
execute the document when at a distance from the stetion which 
was the place of residence of both the parties, tends strongly to 
corroborate the view distinctly put forward by him that when he 
was led to transfer a mortgage worth Rs. 1,503 advantage was 
taken of his youth and inexperience to induce him to accept a con- 
sideration which could at any time be rendered valueless for the 
future and which, as the event showed, did fail after a short time. 


It was lastly urged that the lapse of time between the date of 
the transfer in June [898 and the institution of the suit which was 
on the 5th March 1901 was fatal to the successful maintenance of 
the suit. No doubtthe District Munsif observes that the plaintiff 
had satisfactorily accounted for the delay, but this vbservation of 
the Munsif wos not made with reference to the argument now sug- 
gested. As the defendant contented herself with relying on an 
untrue case as to the consideration for the transfer no issue was 
raised as to whether the inaction of tbe plaintiff in the interval 
relied on amounted to such an acquiescence as would estop him 
from obtaining the relief sought. And no evidence was adduced 
on either side and the plaintiff had not any opportunity of offering 
such explanation in the matter as he could. In these circumstances, 
the defendant cannot be allowed to rely on the present ground of 
objection. 

The second appeal is dismissed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, Justice Subrahmania Aiyar and Mr. Justice Moore. 


Arumugam Chetti and others ... ... Appellants* in A. 
A. O. No. 160 of 
v. 1904 (Plaintif). 
Venkateswara Httappa Maharajah Ayyan 

Avergal ... wae ta ... Respondent in A. 
A. O. Nos. 160 
; to 186 of 1904 

(Defendant). 
Arumugam Madras Rent Recovery Act VITI of 1865, 5. 11—Ryot having permanent occupancy rights 
Chetti —Improvemenis effected by ryot at his ewmpense—Custom to enhance rents-— 
Venkates- Validity—Payment for a number of years—Implied agreement--No constderation— 
wars. Right of ryot to eink wells—Permission of landlord—Cusiom—Decision on prelims- 


nary point—Proper time for High Oourt to question correctness. 


Per Subtahmania diyar, J..—A custom that a landlord may enhance rente for 
improvements effected after Act VIII of 1865 by a tenant at his exponse is not valid. 


Gopalasamés Ohettsar v. Fischer’ followed. 

Payment for a number of years at an enhanced rate may imply on agreement, 
but such agreement is not enforceable if not supported by consideration. 

A ryot having a permanont tenure (in his holding) of the character described in 
Venkatanarasimha v. Kotayya* has n right to sink wells in the holding even without 
the permission of the landlord and a custom for the tenant to obtain such consent 
is bad if not as unreasonable at any rate as inconsistent with B. IL of the Madras 
Rent Recovery Act. 

Per Moore, J.:— Where the conrt of first instance decides a snit on a preliminary 
point and tho appellate court reverses the decision on such point and remands the 
suit for disposal on the merits the proper time for, the High Court to consider the 
correctness of the decision on the preliminary pomt is in second appeal, ifan y. 
preferred from the decree after remand. 

Appeals from the orders of the District Court of Madura in 


A. S. Nos, 542 to 568 of 1903 presented against the decrees of 
j the Court of the Sub-Collector of Dindigul Division in S. 
S. Nos. 14, 15, 17, 18, 20 to 26, 29 to 81, 33 to 40, 47 to 50 and 
58, respectively. 
V. Krishnasawmi Aiyar and V. V. Srinivasa Aiyangar for 








appellants. 

Str V. Bhashyam Atyangar and P. 8. Sivaswame Aiyar for 
respondent. 

* A. A, O. Nos, 160 to 186 of 1904, 9th March 1905. 


1. 15M. L. J. R.pl4. 2. LL. R, 20 M. 298. 
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The Court delivered the following Arumugam 


JUDGMENTS :—Subrahmania Aiyar, J. :—The appellants in | oe 
these 27 Civil Miscellaneous Appeals are ryots holding lands in wara. 
certain villages in the Zemindari of Gantamanaikanur. ‘They Subrahmanya 
brought these suits before the Snb-Collector under Section 8 of Aivar, J. 
the Rent Recovery Act to compel the respondent who is the 
Zemindar to grant them proper pattas for Fasli 1312. In the 
plaints they stated that though they themselves had sunk wells 
at their own cost in certain dry lands, forming part of the holdings 
and with the aid thereof they had been raising garden crops, the 
respondent insisted upon charging the garden rate of 8 fanams 
per guli instead of the dry rate of 4 fanams per guli, which alone 
he was entitled to charge in respect of such cultivation. They 
therefore prayed for a decree that pattas may be granted to them 
in which the said dry rate alone is charged. 

The respondent in his written statement did not allege that 

the wells were sunk by himself or his predecessors in title, but in 
effect asserted that, even assuming that the wells were sunk by 
the ryots themselves, he had a right to charge the higher rate of 
8 fanams on the ground first, of a local cnstom and secondly, of 
a contract to pay at that rate to be implied from the fact of its 
payment by the ryots for a number of years. He did not, however, 
either then or subsequently, aver or suggest that any consideration 
passed from him or his predecessors in title which would support 
the alleged promise on the part of the ryots to pay at the higher rate. 
In a tabular statement filed by him under the orders of the Sub- 
Collector he simply set forth in respect of the land in each case 
in regard to which the question was raised the period during which 
payment at the higher rate had been msde. The Sub-Collector 
proceeded to deal with the cases on the footing that the facts were 
(1) the lands to which the dispute relates were dry lands chargeable 
with 4 fanams per guli, (2) that the wells were sunk’ at the cost, 
uot of the respondent or his predecessors in title bat of the ryots 
themselves, and (8) that the payments at the higher rate had been 
made by the ryots for the respective periods specified in the state- 
ment referred to above. Accordingly he raised the following 
issues :— 

(1). Is there a general custom to charge enhanced rates for 
garden crops when raised by plaintiff irrespective of any improve- 
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pn ment or alteration in the land made at plaintiff’s expense; and is 


v. such custom, if proved, valid in law ? 
Venkates- 
DEER “ (2). If plaintiff has paid at such enhanced rates for previous 


Subrahmanya several years, is he estopped from objecting now to the enhanced 
cs rates and is there an implied contract binding him to continue to 
pay such rates” ? 


As to the existence of the custom, the Sub-Collector recorded 
no evidence for he held that the provisions of the Rent Recovery 
Act secured to the appellante the benefit of the improvement 
effected by them free from any liability to enhanced rent and 
consequently that the custom, even if it exists, could not in point 
of law disentitle the appellants to claim such benefit. As regards 
the question of implied contract he was of opinion that the alleged 
contract was illegal as opposed to the said provisions of the statute. 
In the result he directed that the respondent do tender pattas 
charging 4 fanams per guli with reference to the lands to the 
garden cultivation whereon the dispute related. On appeal the 
District Judge reversed the decrees and remanded the cases for 
disposal on the merits though he does not ay what the merits 
contemplated were. 


That in the Lower Courts the parties throughout proceeded 
in all these cases on the footing that there were no facts to try 
except as to the existence of the alleged custom must be clear from 
what has already been stated and this is expressly pointed out by 
the Sub-Collector himself. After summarising the pleadings, he 
observes in paragraph 2 of his judgment: “ Defendant in his 
written statement makes no plea that he sank or improved the 
wells and in his pleadings admitted that he could not assert 
that he had sunk or improved the wells. He practically al- 
lowed plaintiffs’ contentions on this point and on that under- 
standing certain preliminary issues were framed on objections put 
forward by the defendant.” Statements to the same effect will 
also be found in paragraph 7 of the Judgment, and the last 
paragraph but one unmistakeably shows that in certain other 
suits between the ryots and the Zemindar in which unlike here 
a question of fact had to be gone into, viz., whether the wells in 
question there had not been sunk prior to the Rent Recovery Act 
coming into force, the Sub-Collector reserved the trial. Thus 
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when the cases came before the District Court there were but two Bas aa 
questions raised for determination, both questions of law only, viz., 
the effect of the custom, assuming there was one, upon the right of 
the appellants to raise garden crops with the aid of their own wells, = ———- 
A i Subrahmanya 

and secondly, whether the naked fact of payment for a series of  Aiyar, J. 
years at the rate of 8 fanams in respect of such cultivation war- 
ranted a finding that the appellants were bound to continue the 
payment asa matter of implied contract. To the first question the 
District Judge makes no allusion whatever in his judgment. 
Whether in the argument before him the point was raised and 
urged does not appear. Considering that the Sub-Collector’s deci- 
sion on it was against the respondent and considering that if that 
decision were wrong it would be necessary to try whether in point 
of fact the custom prevailed, it should have been made clear in 
reversing and remanding the cases, what was the course to be pur- 
sued by the Sub-Collector with reference to the first part of the 
first issue when the cases went back to him, The matter, however, 
to say the least, is left in doubt and it seems to me we are called 
upon in these appeals to remove that doubt. Now as to the point 
itself it is covered by authority. In Fischer v. Kamakshi Pillai! 
referred to by the Sub-Collector the very question arose and the 
decision was against the land-holder and it was held that a custom 
such as that alleged could be upheld only in so far as it might not 
conflict with the statute law. This decision has been followed very 
recently in Second Appeal No. 762 of 1902.% There the land-holder 
relied on the custom of his Mitta as entitling him to make a charge 
even in respect of trees grown by the tenant with the irrigation 
from wells constructed at the cost of the tenant, Though such a 
custom was found to prevail, yet it was held by the Lower Courts 
that the custom cannot since the passing of Act VIII of 1865 be 
enforced so as to deprive a tenant of the benefit of his own improve- 
ments and that therefore when the improvement was made after 
1865 the tenant is not bound to pay a tux on trees grown in his 
own patta land by means of such improvement. In this Court not 
only was this view confirmed but it was laid down that there was 
no distinction in the matter between improvements by the tenant 
effected since the passing of the said Act and those effected prior to 

1. L L.B., 21 M. p. 186, z 
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it. See also Nagasamet Kamia Naick v. Iyodi Rama Goundan'. It 
follows therefore that the first ground on which the respondent 
based his demand of 8 fanams per guli is unsustainable. 


As regards the other ground relied on by him it will be seen 
from what I have already said when stating the effect of the plead- 
ings that both the Sub-Collector and the District Judge failed to 
grasp the real point involved in the contention, viz., that though 
payment for a number of years at the rate of 8 fanams may imply 
an agreement to pay in future at that rate yet that will not imply a 
contract between the parties, for the obvious reason that there was 
no consideration to support such an agreement so as to make ita 
binding one. To put it otherwise, the improvement having been 
effected by the tenant himself, there was no obligation to make an 
extra payment in respect of cultivation resulting from euch improve- 
ment, unless a promise so to pay was made or could be inferred to 
have been made on account of some detriment to the land-holder or 
advantage to the tenant which in point of law would have consti- 
tuted consideration for the promise. As however none such was 
alleged in these cases the agreement to be implied from the naked 
fact of payment at the rate of 8 fanams per guli for a longer or 
shorter period is nudum pactum and does not compel the appellants 
to continue to pay at the same rate any longer. It was however 
argued on behalf of the respondent that according to another custom 
in the locality the appellants were not entitled to sink the wells 
referred to without the permission of the land-holder snd as 
receipt of rent at the rate of 8 fanams involved a permission on 
his part to the wells being sunk, such permission was considera- 
tion sufficient to support the promise on the part of the tenants to 
pay at that rate. No doubt, in the last paragraph of the respond- 
ent’s written statement it is asserted that the tenants had no right 
to sink the wells without the permission of the Zemindar, but on 
what ground that right was denied he did not venture then to add. 
If custom had really been taken to be the ground for the denial as 
suggested for the first time here on his behalf, a reference to it 
would certainly not have been omitted in the paragraph. On the 
contrary, not only is there no specific allusion to it in the paragraph 
but the general tenour of the paragraph taken as a whole negatives 





. 1. 6M. H. C. B. p. 5. 
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the intention to rely on custom. Paragraph 3 of the same written 
statement goes far to confirm this for there he expressly relies on 
custom in support of his claim for increased theerva with reference 
` to the nature of the crop raised. Now the tenure under which the 
appellants hold the lande in respect of which the grant of pattas is 
claimed being of the permanent character described in Venkata- 
narasimha Naidu v. Dandamuds Kotayya) and the cases following 
it, it is impossible to understand why the land-holder’s permiasion 
for the sinking of the well was necessary. And even supposing 
thab a custom supporting the averment can be shown, such a custom 
must be held to be bad if not for its unreasonableness, at least on 
account of its utter inconsistency with the policy of the proviso to 
8. 11 of the Rent Recovery Act which expressly admits the tenant’s 
unqualified right to make improvements free from any liability to 
make any payment to the land-holder in respect of the benefit 
accruing therefrom. If, in cases like the present, payments at the 
higher rate had continued to be made for a great many years so as 
to make it unfair to the land-holder on account of such lapse of 
time to be compelled to prove the existence of some consideration 
when the payment commenced, it may be a question whether the 
Courts should not presume a lawful origin for the payment on the 
analogy of the lost grant principle availed of to support long posses- 
sion and enjoyment. That even in the case of immemorial usage 
the doctrine of quid pro quo is not altogether to be ignored will be 
seen from the observations of Lord Chelmsford in Gann v. Free 
Fishers of Whitstable*. Bo this asit may, in the present cases the 
presumption of lawful origin is quite inadmissible considering that 
the payments have been made, as will be seen from the note in the 
margin”, during periods ranging between one and 18 years only. 
Moreover if in truth there was any consideration moving from the 
landholder in any of these cases, it would not in the circumstances 
have been difficult for him to stato what it was and adduce evidence 
to prove it, as from the very commencement the payments were in 
pursuance of muchilikas obtained from the tenants. Upon the only 
facts therefore which are before ‘the Court,—payment at the dry 
rate of 4 fanams per guli priur to the sinking of the wells by the 





1. LL. B., 20 M. p. 299. 2. 11 H. L. O. at p. 193. 
* The figures in the margin sre omitted as being immaterial for this report :—Ed. 
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tenants and payment at the garden rate of 8 fanams subsequent to 
the improvement which gave the facility for u change of cultiva- 
tion—-the reasonable inference to be drawn is only that the payment 
originated in the mistaken notion on the part of the tenant that he 
was bound to pay and on the part of the laud-holder that he was 
entitled to receive the higher rate, due to the prevalence in some 
Zemindaris of the practice of varying the assessment according to 
the crop raised, the restrictive operation on such practice of S. 11 
of the Rent Recovery Act und particularly of the proviso as regards 
tenants’ improvements, being wholly overlooked. 


It is scarcely necessary to add that the tenant’s right to 
relinquish the whole or any part of his holding recognised by 
8. 12 of the Act to which also some reference was made on behalf 
of the respondent in no way detracts from the tenant’s right to 
make such an improvement as the sinking of a well during the 
subsistence of the tenancy. 


I would therefore set aside the order of the District Judge 
and restore the decree of the Sub-Collector with costs here and in 
the lower appellate court. 


Moore, J:—‘he Sub-Collector framed two preliminary issues 
and when he had disposed of them proceeded to decide the suit 
without framing the additional issues that arose and without taking 
any evidence either oral or documentary. The District Judge on 
appeal reversed his decree upon the preliminary point. Such being 
the case the District Jadge was, in my opinion, right in acting 
under S. 562, ©. P. O., and remanding the suit for disposal 
on the merits, These appeals should, in my opinion, be dismissed 
with costs, I give no opinion as to the correctness or otherwise of 
the decision of the District Judge on the preliminary point. The 
proper time to consider that question will, in my opinion, be when 
the case comes up before us in the usual manner in Second Appeal 
in case such an appeal is eventually preferred. 


Under Section 570 of the C. P. C., these appeals are dismissed 
with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, Chief Justice, and 
Mr. Justice Subrahmania Aiyar- 


Between :— 
Yethirajula Naidu sai ...Appellant* (Plaintif). 
` and ' 
Mukunthu Naidu and others ... Respondents (Defendants). 


Will—Construction—-Lopression “ son to grandson” — Fee simple estate—Gift to sons as Yothirajula 
members of joint family— Income to be divided in equal shares—Tenancy in common M A ia 
— Grandson adopted after testator’s death—Right to corpus. ‘ 
Where a Hindu testator devises certain property to his three undivided sons to : 
be used and enjoyed by them “ from son to grandson and so on in succession,” the 
three sons take an absolute estate in the same and as members of a joins Hindu 
family. 
Where the testator directed that the mcome of two of his estates after payment 
of certain specified charges should Le divided and paid by his executors to his three 
sons in equal shares and that his exeontora should divide and give away the corpus 
of the estate to his ‘ own grandsons’ being his ‘son’s sons’ :-— 
Held, (1) that‘ the sons take the income of the estate as tenants in common ; 
(2) that on the death of one son his share in the income goes to his repre- 
sentatives onder the Hindu Law and not to hig surviving brothers ; 
(8) that a person in existence at the testator’s death but adopted by his 
son subsequently takes an estate in the corpus as one of the testator’s 
“own grandsons” ; 
and (4) that the corpus should be divided among the grandsons including the 
adopted grandson only after the death of the last survivor of the 
three sons of the testator 
Per Subrahmania Atyar, J.:— 
The expression “ from gon to grandson” imports an absolute grant of property 
under the Hindu Law. 
Where an absolute estate is given, a condition against alienation is void as 
being repugnant to the nature of the estate granted. 
The words “ my own grandsons being my s0n’s sons” used in the will are not 
intended to exclude grandsons by adoption but only son’s illegitimate sons. , 
In order that an adopted grandson may take an estate under a gift to the grand- 
sons he must have been in existence at the testator’s death, and must acquire the 
status of a grandson prior to the time of distribution. 
Per Subrahmama Atyar and Moore, JJ. :— 
The decision in the Tagore case must, on the authority of Alangamonjori Debrs 
Casel, be held to be not affected by the Hindu Wills Act. 
Per Subrahmanta Asyar, J. .— ` 
The adopted son is in a better position than the aurasa gon in the above respect. 
On Appeal from the judgment of the Honourable Mr. Justice 


Moore, in the Ordinary Original Civil Jurisdiction of this Court. 





* 0,8. A. Nos, 20, 30 and 83 of 1804 16th March 1908. 
1. LL. R,,8 C. 6387, * 
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The facts appear from the judgment of Mr. Justice Moore. 
The material portions of the will which was construed in this case 
are as follow-— 


Now all the properties I have got with me were acquired by me by my industry 
and so they are my self-acquired properties. 


Particulars of the properties. 
1. The house I live in, Number 101 in Acharuppen street —1 


2. The upstair house now occupied by Gordon Woodroffe & Co.,.Number Ist, 21, 
1st Line Beach.—1. 


3. The bangalow and garden now occupied by the Poodoocotin Maharaja’s gon 
No. 86, on the Poonamallee road —1. 


In order to preserve and to take care of these properties after my death I have 
appointed these four persons, namely, Venkatasoobboo Cheetyar, Appaswamy Chet- 
tyar, Cota Yatirajnloo Naidu and Cota Mookoondoo Naidu, my executors. 


The abovementioned upstair house, Number Ist, 21, in the lst Line Beach now 
occupied by Gordon Woodroffe & Co., yields a rent of rupees three hundred and 
ninety per month.—Rs. 390. 


The abovementioned bangalow and garden Number 36 on the Poonamallee rond, 
now occupied by the Poodoocottah Maharaja’s son yields a rent of rupees one hundred 
and forty per month—Re, 140. 


Total amount of rents coming per month Rs, 580. 


As I have fixed abovementioned house I live in, Number 101 in Avharuppan street, 
for the Teerva or assessment of the land attached to the charity chonliry which I have 
built at Sevapett, therefore these my sons shall use and enjoy this house from son to 
grandson and so on in succession without possessing power to give as gift or sell the 
same and continue to pay rent month by month at the rate of rupees six, Rs. 6 per 
month for the teerva of the aforesaid charity land. Therefore the abovementioned 
my executors shall, out of the entire amount of my inoome of rents whioh they shall 
divide and pay monthly to my three sons according to the partioulars I have men- 
tioned below, withhold Re. 6 expressly for house rent in common and pay the 
same month by month for the Teerva of the land attached to the charity choultry. 


{The will after referring to oertain partioulars of expenses to be incurred in 
the first month and in subsequent months proceeds, | 


Out of the total income of Rs. 533 deducting the nforosaid expenses Re. 181 the 
remaining amount whatever it may be shall be divided and paid by my execntors to 
my three sons in equal shares 

* * * * 


- I and my three sons are members of an undivided family. 
My three sons shall use and enjoy the furniture and brass articles, &c. 
My exeoutora shall divide and give away these properties, to my own grandsons 


being my son’s sona after my sons according to their respective shares, My sons 
shall have no right whatever to give as gift or sell these properties. 


an al 
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Moore, J., delivered the following 


JUDGMENT :—Arcot Cotah Cothandaramasamy Naidu, on 
the 12th May 1381, executed a willand died on the 17th of the same 
month. His eldest son, Cotah Yethirajulu Naidu, is the plaintiff. He 
has no natural born son, but has adopted the 8rd defendant, the son 
of the testator’s danghter. Itis admitted that the 8rd defendant was 
born in the testator’s lifetime, but was not adopted till after his 
decease. The testator’s 2nd son Cotah Purushotham Naidu died 
on the 9th May 1896 leaving a son Cotah Baubu Rao Naidu who 
died on the 20th December 1896, leaving a widow, the 4th 
defendant. Banbu Rao was a major at the time of his death. The 
third son of the testator is the lst defendant and he has a son the 
2nd defendant who was born during the lifetime of the testator. 
The testator under his will nominated four executors of whom two, 
the plaintiff and the Ist defendant, took out probate and have 
administered the estate. As disputes have arisen between the 
plaintiff and the defendant as to their respective rights under the 
will of the testator, this declaratory suit has been instituted under 
S. 42 of the Specitic Relief Act. Tho following is the only issue 
that has been framed: ‘ What are the respective rights of the 
parties: to the suit under the will in question ?” 


The will under consideration has not been very skilfully drawn 
up and some of its provisions are not as clear as could be desired. 
There can, however, in my opinion be no reasonable doubt that 
under its terms the corpus of the estate was not to be divided till 
after the death of all the testator’s sons when by the last clanse in 
the will, the executors were directed to divide it among such of 
his son’s sons as had attained majority. This clause is as follows: 
“ After my sons, my executors shall, after my own grandsons, namely, 
my son’s sons, may attain age, divide and give away these properties 
to them according to their respective share.” Difficult questions 
might have arisen as to when this distribution should take place, t. e., 
as to whether the executors should carry out this division as 
each son’s son attained the age of 18 years, or whether they should 
wait till they had all reached that age. It is however, as matters 
have turned out, unnecessary to consider this question as the only 
8 persons who could possibly take anything under this clause, i. 6., 
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the 8rd defendant, the husband (since deceased) ot the 4th 
defendant and the 2nd defendant have all attained the age of 18, 
while both the plaintiff and the Ist defendant are still alive. I 
shall first deal with the case of the 3rd defendant. Itis clear that 
at the time of the testator’s death, the 8rd defendant was not a 
son of the testator’s son and such being the case, I must hold that 
under the decision of the Privy Councilin what is known as the 
Tagore case! he can receive no benefit under the will. I may 
add that, if the question was res integra, I myself shuuld be very 
much inclined to take the view taken by Mr. Justice Wilson in the 
decision in Alangamonjort Dabee v. Sonamont Dabee? to the effect 
that the rule of construction laid down in the Tagore case to the 
effect that a gift to an unborn person by a Hindu by will is invalid, 
cannot be held to apply to wills of Hindus executed since the 
passing of Act XXI of 1881. As is pointed out by Mr. Whitley 
Stokes, if it was the intention of the Legislature that this rale should 
continue to apply, some words, such as “ or to bequeath property to 
any person to whom he could not have bequeathed it before the 
same day” should have been added to 8.3 of the Hindu Wills 
Act’. Sitting asa single Judge, however, I think it better to follow 
the decision* of a Bench of the Calcutta High Court reversing 
the judgment of Mr. Justice Wilson that I have mentioned. The 
same view as that arrived at by the Calcutta Bench has, I find, been 
also taken by Mr. Justice Bayley of the Bombay High Court in 
Jairam v. Kuverbat' and by Mr. Justice Pontifex in the decision 
in Cally Nath Naugh Chowdhry v. Chunder Nath Naugh Chow- 
dhry’. The Privy Council has clearly laid down the principle that, 
although a son when adopted, enters at once into the full rights 
of a natural born son, his rights cannot relate back to any earlier 
period. His fictitious birth into his new family cannot be ante- 
dated (Bamundoss Mookerjea v. Mussamut Tarinee?). When 
the testator died, the third defendant had not been adopted. He 
had therefore in his capacity of son of the testator’s son not been 
born and his subsequent adoption cannot antedate his fictitious 
birth. It follows that he gets no share of the corpus of the teata- 
tor’s estute when it is divided under the last clause of the will. 





ee 


1, I. A. Sup, Vol. 47. 2. I, L. B., 8. 0. 157 

8, Vide note at p. 814 of the Anglo-Indian Codes, Volume 1. 

4, LL. B., 8 0. 687, 5. I L, R., 9 B. 491 at p, 508. 
6. I, L. B., 8 0, 878, 7. 7 Moore's I, A. 169. 
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The next question to be considered is as to the mghts of the 
dth defendant under the will in so far as the corpus of the estate 
of the testator is concerned. Her case appears to me to come under 
the exception appended to S. 98 of the Indian Succession Act, ex- 
tended to Hindu wills by S. 2 of the Hindu Wills Act. The corpus 
of the estate was by the last clause of the will bequeathed to a 
class of persons as standing in a particular degree of kindred to a 
specified individual, 4. e., to the son’s sons of the testator, but their 
possession of it was deferred to a time later than the death of the 
testator by reason of the direction contained in the will that the 
sons of the testator are to have è life interest in the corpus of the 
estate, and that it is not to be divided among the son’s sons till after 
the death of all sons. The corpus of the estate, according to the 
provisions of the exception to 8. 98, goes on the death of the last 
suriving son of the testator in equal shares to his son’s son of the 
2nd defendant, and to the 4th defendant as the widow and represen- 
tative of his deceased son’s son Bauba Rao who wasalive at the time 
of the death of the testator, but has since died. I accordingly pass 
a declaratory decree to that effect and further direct that the costs 
of all the parties be paid out of the estate of the testator. It does 
not appear to me to be advisable to pass a declaratory decree with 
respect to several minor and unimportant questions, that have been 
raised with respect to the administration of the estate pending the 
death of the plaintiff and the 1st defendant and the consequent 
partition of the corpus. 

[From this judgment appeals were filed respectively by the 
plaintiff, the 8rd and 4th defendants. } 

Sundaram Sastrs and Kumaraswami and C. P. Ramaswami 
Atyar for appellant in O. 8. A. No. 29. 

C. Ramachandra Raw Saheb for appellant in O. S. A. No. 30, 

P. 5. Stvaswamst Aiyar for appellant in O. 8. A. No. 83. 

Short and Bewes for first respondent in O. S. A. Nos. 29 and 30. 

P. S. Stvaswams Atyar for second respondent in O. B. A. 
Nos. 29 and 30. 

Sundaram Sastri and Kumaraswams for third respondent in 
0.8. A. No. 30. 


M. A. Tirunarayana Chart and O. Vijiaragavalu Naidu for 
fourth respondent in O. S. A. Nos, 29, 80 and 88. 
The Court delivered the following 


JUDGMENTS :—The Chief Justice:—In these appeals four 
questions arise for determination. The first question is, under the will 
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of the testator, what estate do the three sons of the testator take in 
the property described in the will as No. 101, Acharappen Street. 

The argument onthe one side was that this particular pro- 
perty, which may be conveniently referred to as house No. 1, 
devolved with the rest of the property (which may be referred to 
at house No. 2 and house No. 8) devised by the will. On the 
other side it was contended that the three sons took an “ absolute” 
estate in house No.1. I feel no doubt that the testator intended 
that house No, 1 should not devolve in the same way as house No. 
2 and house No. 8. No doubt house No.1 is included with house 
No. 2 and house No, 8 under the heading “ Particulars of proper- 
ties”, but when the testator deals with the income of the houses 
pending the final division of his estate, he only provides for the 
income of house No. 2 and house No. 8. With regard to the income 
of these two houses he directs that his executors after making 
certain monthly ptyments (including a sum of Bs. 6a month as 
the rent of house No. 1 which he sets apartas the teerva of a 
certain charity) shall divide it and pay it to the three sons in equal 
shares. I think it is quite clear that the words “ these properties” 
when they occur in the last paragraph of the will refer to the pro- 
perties with which the testator had just been dealing, viz., house 
No. 2 and house No. 8, The same words ocour at the beginning of 
the will, in the passage where the executors are appointed. No 
doubt the more natural meaning to give to these words where they 
thus occur would be to read them as referring to the properties 
which have just been enumerated which would include house No. 1, 
They may, however, be read as referring to the properties dealt 
with in the two following paragraphs, viz., house No. 2 and house 
No. 8. This construction gives the meaning to the words which I 
think the testator clearly intended them to have when he uses them 
at the end of the will, and makes them consistent with the express 
provision of the will with regard to the dispositions of house No. 1, 
and houses Nos. 2 and 3, respectively. 

The effect of the will as regards house No. 1 is to creato an 
estate in English phraseology, in fee simple, or to use the words 
which have been adopted by the Courts of this country, an absolute 
estate in the three sons. The three sons took as members of a joint 
family and their respective interests pass to their representatives 
not under the will but under the Hindu Law of inheritance. That 
is to say, the plaintifand his branch and the 1st defendant and his 
branch take the property tothe exclusion of the 4th defendant 
whose husband died without male issue. 
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The next question is what interest the three sons take in the Pethicars 
income of house No. 2 and house No. 8. Mukunthu. 


Iam of opinion that the sons take a limited estate in the in- Chief Justico. 
come in the nature of an estate for lives which subsists until the 
death of the last survivor, when this limited estate comes to an end 
and the property must be divided under the provision of the will 
which will be dealt with later. 


I do not propose to discuss in detail the English authorities 
which were cited in the course of the argument of this case. It 
has often been observed that except in so far as the authorities 
lay down broad canons of construction, they are of little assistance 
in interpreting a will. If this be so with reference to wills drawn 
by experts using well-known terms of art, the observation applies 
with much greater force to the case of a will liko that with which 
we have to deal inthe present case. So far as the English autho- 
rities are concerned I will content myself by saying that 
in my opinion the present case falls within the class of cases 
in which it has been held that undera gift to A and Bas 
tenants in common during their joint lives and the life of the 
survivor, if A dies, his share vests in his legal personal representa- 
tive during B’s life (see for instance Bryan v. Twigg’) and not with- 
in the class of cases in which it has been held that the survivor 
takes the whole for life (see for instance Pearce v. Hdmeades* and 
M’ Dermott v. Wallace*). There is nothing in the will to show that 
the testator intended that the share of the income to which a son 
was entitled should, on his death, pass to his surviving brothers 
and not to his representative. On the other hand the provisions of 
the will with regard to the ultimate distribution of the corpus may 
be said to point to an intention on the pari of the testator that the 
grandsons between whom the corpus was to be divided on the death 
of the last survivor of three sons should not be altogether shat out 
from any participation in the income so long as any one of the 
three sons remained alive. The result is that the three sons take, 
and the survivor of them takes a limited estate which subsists till 
the death of the last survivor and that the interest of a deceased 
son passes to his representatives. In the present state of the family 
the plaintiff and the first defendant take one-third each, and the 4th 
defendant as the widow of the son of the deceased son, takes a 
widow’s estate in her husband’s one-third. » 


1, L, R. 8 Eq 488. 2, 51 B, R. 369. 8. 69 R. R. 441, 
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Yethirojulo The next question is, as regards houses Nos. 2 and 3, when is 
ve se 
Mukunthn, the corpus to be divided amongst the grandsons? I think it is clear 
Chiot Jus Justice, that the testator intended that these properties should not be divid- 
ed amongst the grandsons until after the death of the last survi- 
vor of the three sons. 


The last question is, does the third defendant, the adopted son 
of the plaintiff, take any interest under the will as the grandson of 
the testator. He was born in the testator's life-time but was not 
adopted till after his decease. The learned Judge held, though with 
some doubt, that the 8rd defendant took no interest under the will. 
I was at first disposed to take the view adopted by the learned Judge 
in the Court below, bat on further consideration I have come to 
the conclusion, for the reasons stated in the judgment of my learned 
brother which I have had the advantage of reading, that the adopted 
son takes as one of the grandsons. I agree that the decree of the 
learned Judge should be modified in the manner stated in the Judg- 
ment which my learned brother is about to read. 


Subrahmania Atyar, J —The question in the present appeals 
is as to the construction of certain important provisions of the 
will of Cota Kothenda Ramaswamy Naidu who died on the 17th 
May 1881 and as to the rights of the parties before us with refer- 
ence to the dispositions made therein. The testator died leaving 
three sons of whom the plaintiff is one and the first defendant 
another. ‘The plaintiff some years after the death of the testa- 
tor adopted the third defendant who had been born in the testator’s 
life-time. The second defendant is the son of the first defendant 
and he also was in existence at the testator’s death. The third son 
of the testator also had a son born tohim in the testator’s life-time 
but both died subsequently, the son, first, and the grandson, after- 
wards, the latter leaving the 4th defendant, his widow, as his heir. 

The provisions of the will requiring consideration are those 
bearing upon the immoveable properties of the testator, vig., three 
houses or bungalows yielding or capable of yielding considerable 
monthly rent. After referring to the properties in general terms 
and appointing executors to administer his estate, the testator first 
deals with house No. 101, Acharappen Street (which I shall refer 
to as house No. 1) and then with the two other house properties (to 
be referred to as houses Nos. 2 and 8). In regard to house No. ] 
the disposition runs éhus “ As I have fixed the above mentioned 
« honse I live in, No, 101 in Acharappen Street, for the teerva or 
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“ assessment of the land attached to the charity chonltry which I Yethirajudi 
“ have built at Seyvapet, therefore my three sons shall use and en~ afukuaths, 
“joy this house from son to grandson and so on in succession with- goprahm: siya 
“ ont possessing power to give as gift or sell the same and continue Aiyar J." 
“ to pay rent month by month at the rate of Rs. 6 per month for 

“ the teerva of the aforesaid charity land.” In regard to houses Nos. ' 

2 and 8 the testator takes the monthly income thereof at Rs. 580 

and after certain specified deductions therefrom the balance is dealt 

with as follows :—“The remaining amount whatever it may be shall 

“ be divided and paid by my executors to my three sons in equal 

“ shares.” As to the corpus itself the disposition rans thus : “ My 

“ executors shall divide and give away these properties to my own 

“ grandsons, being my sons’ sons, after my sons according to their 

“ respective shares. My sons shall have no right whatever to give 

ag gift or sell these properties.” 


The first point for determination is as to the nature of the es- 
tate given to the three sons in regard to house No, 1. It is obvious 
that the sons took an absolute estate as the property is given to them 
to be enjoyed “ from son to grandson”—terms repeatedly recognised 
not only by the decisions of the courts in this country but also by 
the decisions of the Judicial Committee as words of purchase and 
as importing a grant of absolute property under the Hindu Law. 
Mr. Sivaswami Aiyar’s suggestion on behalf of the Ist defendant, 
that the interest of the sons in this house is only similar to what is 
given to them in the net income of the other two honses, is on the 
face of it quite untenable. That the testator draws as clear a dis- 
tinction as can be between this honse and houses Nos. 2 and 8 with 
reference to the disposition thereof is manifest from, among other 
things, the testator excluding the rent derivable from this house 
from that which he makes payable to the three sons, The term 
“ these properties” in the concluding part of the will refers only 
to those houses the income whereof was referred to and dealt with 
in the parts of the will just preceding this passage. The corpus of 
the property thus indicated is given to the grandsons absolutely 
and the fact that the testator does not attempt to qualify their pow- 
er of dealing with the properties in the matter of alienation is dea 
cisive against the contention that the concluding disposition has 
any reference to house No.1, for in regard to it he had already 
introduced a clause restraining alienation altogether. 

B 


Fethirajaln 
Mukuathn, 
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’ The remaining point for consideration in connection with this 
house is whether the sons took it as tenants in common as contend- 


Subrahmanya ed on behalf of the fourth defendant. The decision of the Judi- 


Aiyar, J. 


cial Committee in Jogeshwar Narain Deo v. Ramachund Dutt and 
others? point out that the principle of joint tenancy as obtaining in 


‘@ngland is quite foreign to the Hindu Law and that, when pro- 


perty is gifted to more than one, in the absence of anything in the 
grant tothe contrary, the presumption is that the donees take as 
tenants in common. But as implied in that decision itself joint 
ownership of another desoription is of course not only not foreign 
to the Hindu system, but quite familiar to it, viz., that special kind 
of which the joint holding by the members of an undivided Hindu 
family is the type. And in cases like the present, the question for 
determination is but one of intention to be ascertained with refer- 
ence to the terms of the purticular will. If the grant is to persons 
who are incapable of forming a Hindu joint family, they can of 
course take only as tenants in common. Ifon the contrary the 
grant is to persons who constitute such a family, even then it may 
be that the prima facie view is that they take in severalty and that 
those who argue in favour of the opposite construction have toshow 
some clear foundation for it in the terms of the will. Of course the 
donees here, the sons, were persons who could be, and were, mem- 
bers of a joint family. In fact in one part of the will the testator 
himself observes: ‘‘ Therefore I and my sons are members of an 
undivided family.” And as to the terms of the gift they are clear 
to the effect that the donees were to take not in severalty but in 
co-parcenary. Thatthe distinction between the two was perfectly 
clear to the mind of the testator is beyond question, for where 
he wishes them to take as tenants in common he uses apt 
expressions, as the words“ in equal shares” in the paragraph 
relating to the income and “according to their respective shares ” 
in the paragraph relating to the division of the corpus of 
houses Nos. 2 and 8, while with reference to the house under 
consideration he directs common enjoyment without any pos- 
sibility of division, the reason for such disposition being that the 
house had been used as the residence of the family and it was the 
testator's wish to perpetuate such use. As, however, the condition 
aganiee elenkaon is void as repugnant to the absolute estate 


.. L L, B..28 1, A. 37. 
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given to the sons, it follows that the fourth defendant's contention Yethiraja} , 
referred to above is unsustainable and that the property was taken Mukuatia 
by the three sons with rights of survivorship incident to a Hindu Subrahmanya 
co-parcenary, that on the death of the fourth defendant's Aiyar, J. 
husband without male issue and without having become divided 

from his uncles, the house became vested in the plaintiff and the 

first defendant and their male issue and therefore that the fourth 

defendant can claim no share in this property. 


Passing now to the case of houses Nos, 2 and 8, it is unques- 
tionable that the testator gave to his sons an interest in their 
incomes only subject to the deductions specified in the will. That 
the donees took their interests as tenants in common is likewise 
certain, as the phrase “in equal shares” used in reference to this 
gift obviously implies. I consider it quite unnecessary ‘to examine 
the numerous English decisions cited with reference to this question 
in the argument by Mr. Sivaswami Aiyar. It is sufficient to say 
that they turn more or less on the words of the instrament in 
the particular cases and do notfurnish any general rule which can 
be relied on as helpful in construing the present will. Moreover, in 
such of them as were held to be cases of joint tenancy, it was of a 
description unknown to the Hindu Law. I would only add that 
Bryan v. Twigg' relied on by Mr. Tirunarayanachariar on behalf 
‘of the fourth defendant lays down a principle which may properly 
be applied in the circumstances here, for the gift of the income 
in the present instance being to the sons in equal shares and not 
to them each for his life only, the language is ‘virtually similar 
to that in thé above case. According to the principle of that 
decision the division of the income among those entitled will not 
cease until the time for the division of the corpus arrives, which 
“will not be so long as any of the sons of the testator is alive. And 
as already observed inasmuch as the testator intended that the 
sons should take as tenants in common, the share of each must 
be taken to vest in him and his representative while the title to 
payment subsists. The fourth defendant therefore is entitled to 
receive her husband’s share of the income as his heir. 


Now lastly as to the corpus of these two houses, that is in 
the most express terms left to the testator’s grandsons by his sons, 


1. L.R, 8 Eq. 433. 
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Fotinrapla and only to them. That the second defendant and the deceased 
Mukunthu. husband of the fourth defendant as the grandsons in existence at 
Subrahmanya the death of the testator became entitled to their respective shares 


Aiyar, J. 


whatever they might turn out to be has of course never been 
controverted. The dispute is as to whether the third defendant 
has any right to a share in the houses under consideration. 
Though at first I was inclined to take a different view, further 
consideration has led me to the conclusion that the contention of 
Mr. Ramachandra Rau Sahib on behalf of the third defendant, 
that he became entitled on his adoption to an equal share with 
the other two grandsons, is well founded. No doubt in this view 
the adopted son who is only a substitute for an aurasa son is 
placed in a better position than an aurase son conceived and born 
after the testator’s death; for such an aurasa son could not take 
any interest in the houses in question according to the decision 
in the Tagore case, and notwithstanding the Hindu Wills Act, 
having regard to Alangamonjori Dabes v. Sonamons Dabee* 
wherein it was held on appeal that the Hindu Law on the point 
had not been modified by the provisions of the said Act. This 
view may seem anomalous but it is not really so. For the effectu- 
ation of a gift with reference to such an adopted son as the third 
defendant is on the analogy of a gift to an appointee under a 
power given by the donor. In Bat Motivahoo v. Bat Mamoobat 
and another*, the Privy Council upheld a power given by a testator 
to another to appoint by will the person who was to take the 
property of the testator, relying for the recognition of such a 
power on the analogy of the power to adopt that may be given 
by a husband to his widow and declared that gifts made under 
a power to appoint will be valid so far as they may be made to 
persons in existence at the death of the testator. Just as in that 
case the gift takes effect on the appointment being made so in 
the present case the gift takes effect on the adoption being made, 
The conditions necessary are that the donee must, as required in 
that case, have been in existence atthe death of the testator and 
must, in the circumstances of the present case, have also acquired 
the status of a grandson prior to the time when the division of 
the corpus could take place. I should, however, not be supposed 





1. L L. B., 8 0. 687. 2, L.R. 241. A, p. 98. 
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as suggesting that the condition that the donee should have been Yethirajulu 
in existence at the death of the testator conld be insisted on even Sick cnt: 
‘in the case of a son adopted to the testator himself. For according Subrahmanya 
to the observations of the Privy Council in the Tagore case’ Aiyar, J. 
such an adopted son would be taken in point of law as in existence 
at the testator’s death or his case would be treated as an excep- 
tion to the rule of Hindu Law about the existence of the donee at 
the donor's death. It only remains to observe that I do not 
understand the words “ my own grandsons being my sons’ sons” in 
the will to indicate an intention to excinde grandsons by adoption. 
The suggestion uniformly made in the argument, and in which 
I entirely agree, is that these words were meant to prevent illegiti- 
mate sons of the sons putting forward pretensions to a share under 
the terms of the will in question. 
For all the foregoing reasons, I would substitute for the decla- 
rations made by the learned Judge the following: (1) declare that 
the plaintiff and his adopted son, the third defendant, on the one 
hand and the first defendant and his son the second defendant on 
the other, are entitled to house No, 1 in Acharappen Street as 
members of a co-parcenary with the right of survivorship inoi- 
dent to such holding under the Hindu Law subject to the pay- 
ment of Rs. 6 per mensem on account of the teerva payable in 
respect of the land attached to the charity choultry at Sevvapet 
founded by the testator, (2) declare that out of the income of the 
houses No. 1/21, 1st line Beach and No. 86, Poonamallee Road, 
(subject to the deductions mentioned in the will) for the life of the 
longest liver of the testator’s sons, the plaintiff and his representa- 
tives are entitled to a third share, the first defendant and his 
representatives are likewise entitled to a third share and the fourth 
defendant is entitled to the remaining third share as her husband’s 
heir, (8) declare that the second and third defendants are res- 
pectively entitled to a third share in the aforesaid two houses Nos. 
1/21 and 36 and that the fourth defendant is entitled to a widow’s 
estate in her husband’s remaining third share therein, but that 
these three defendants are not entitled to call for division and 
delivery of their respective shares until the demise of the last 
surviving son of the testator. 


The costs of all the parties will be paid out of the estate. 
1, 9B. L. R, 877 at p. 887. 


' 812 THE MADRAS LAW JOURNAL BEPOETS. [VOI XV. 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


$.c. LR. 5294-261: 
SLR. L8 Mad 598 (ON APPEAL F OM THE HIGH COURT AT MADRAS). 
2o-LJ 231: Present :—Lord Macnaghten, Sir Ford North, Sir Andrew 
7 eae Scoble, Sir Arthur Wilson. 
9: Pos bP 
Kachi Kaliyana Rengappa ... °  «... Appellant®* (Plf.) 
Us : > 
Kachi Yuva Rengappa and others ... Respondents 
; (Defendants). 
Kaliyaua Hinds Law-—Impartible Zemindary—Pollium, nature of—~Primogentiure—Rule of suc- 
Rengappa cession—Senior line—Nearest co-parcener—Acceptance of Sannad—Madras Regu- 
Yuva $ lation, XXV of 1802—Udayarpolliam Zemindary—Mainienance—Rate—Decision of 
Rengappa. Indian Courts—Privy Council practice. 


Courts in India are better qualified to deal with a question as to the amount of 
62s maintenance and the Privy Council will not interfere with the decision of the Indian 
| b VEIN Courts upon the same 


Where impartible property passes by survivorship from one line to another it 
devolves not on the co-parcener nearest in blood but on the nearest co-parcener of 
the ‘senior line. 

Naraganit v. Venkata Ohalapati! referred to. 

The nature of a pollium, a8 explained m Wilson’s Glossary and as stated in the 
Fifth Report, referred to. 


The question whether an estate is subject to the ordinary Hindu law of success 
‘gion or descends according to the rule of primogeniture must be decided in each 
case according to the evidence given in it. 


Mallikarjuna Y. Durga? referred to. 


The acceptance of a Sannad in common form under Regulation XXV of 1802 
(Madras) does not of itself, and apart from other circumstances, avail to alter tho 
succession to an hereditary estate. ' 


The Zemindari of Udayarpolliam is impartible. 


_ Where an estate (or polliam) was in its origin impartible and held by one 
member of a family for a considerable time and even during the troublous times of 
the Poligar Wars in Southern India the Poligars or holders of the estate maintained 
or asserted their claim to the estate and after the establishment of the British rule 
in 1802 the estate was circumscribed in extent for political reagons and granted on & 


Zemindari tenure snd wag uniformly enjoyed as impartible — : s 
Held—that it was’ impartible and descendible according to the rules of primo- 
gehiture. ` : 





> Stl July 1905.” 


1 LL, B, 4 M, 20. 2. L 8.17 L A, 184. 
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- The judgmént of. their Liordships was delivered by 


Lord Macnaghten.—These consolidated appeals have been 
brought from a judgment and decree of the High Court of Judica- 
ture of Madras which varied a judgment and decree of the District 
Court of Trichinopoly. The litigation relates to the title to a 
Zemindari known asthe Zemindari of Udayarpalayam. The principal 
question is whether the Zemindari is a partible estate, as was held 
by the Court of first instance, or an impartible estate descendible 
according to the rules of primogeniture, as the High Court has 
determined. There were two other questions raised on the appeals 
which may be mentioned for the purpose of putting them aside. 
It was objected by the appellant in the first five appeals that, 
assuming the estate to be impartible, still he was entitled as the 
preferable heir. Further, it was asserted that if he was to be 
held entitled only to maintenance, the maintenance allowed was 
insufficient in amount. On the other hand, the principal respon- 
dent, the appellant in the 11th appeal, alleged that the allowance 
was extravagant and appeuled on that ground. The first of these 
two questions is concluded by authority. It is settled in accordance 
with a ruling of this Board* that when impartible property passes 
by survivorship from one line to another, it devolves not on the 
co-parcener nearest in blood, but on the nearest co-parcener of 
the senior line—a position held by the principal respondent 
(Naraganti v. Venkatachalapat:'). As regards the second of these 
two questions, it is sufficient to say that it is not the practice of 
this Board to interfere in a question as to.the amount of main- 
tenance. That is a matter with which the Courts iu India are 
better qualified to deal. 

The history of the Palayams, or Polliams, of Southern India 
is set out in the fifth Report of the Select Committee on the affairs 
of the East India Company. It is there stated that the Carnatic 
Poligars “ were originally no more than officers of police to whom 
was committed the protection of a given portion of country, head- 
men of villages, or ‘public servants of other descriptions, whose 


actual condition had become'changed to that of military rulers - 








* [tis regrettable to note that the Privy Council in this case refer to the 
decision in Naraganti v. Venkata chalapatt as a ruling of the Judicial Commitiee when 
it is really a decision of the High Conrt,—Ep. 

1. I. L.R, 4M. 250. : 
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during those revolutions of power in the Deccan which had every- 
where contributed to the usurpation of authority and in no part 
more than in the southern division of the Peninsula.” In this 
connection it may be convenient to refer to the judgment in the 
case of Naragunty Lutchmeedavamah v. Venkama Naidoo! where 
the following passage occurs: “ A Polliam is explained in Wilson’s 
Glossary to be a tract of country subject to a petty chieftain. 
In speaking of Poligars he describes them as having been originally 
petty{ chieftains, occupying usually tracts of hill or forest, subject 
to pay tribute and service to the paramount state, but seldom 
paying either, and more or less independent, but as having at 
present, since the subjugation of the country by the Hast India 
Company, subsided into peaceable landholders.” This corresponds 
with the account read at the Bar from the Report of the Select 
Committee on the affairs of India in 1812. “A Polliam isin the 
nature of a Raj; it may belong to an undivided family, but it is 
not the subject of partition, it can be held by only one member 
of the family at the time, who is styled the Poligar, the other 
members of the family being entitled to a. maintenance or allowance 
ont of the estate.” 

Tt is not disputed that the estate which is the subject of the 
present litigation was in its origin impartible. The High Court 
confirming the finding of the District Judge expressed the opinion 
that there could be ‘no doubt that the Palayam was, up to 1765, 
held by one member of the family only not being subject to the 
ordinary rule of Hindu Law.” 

Between the year 1765 and the salatlidtenant of British rule 
in 1801, the fortunes of the family were of a very varied charac- 
ter. Throughout these troublous times, in turmoil or warfare, 
sometimes successful rebels, sometimes outcastes or exiles, the 
Poligars of Udayarpalayam maintained or asserted their claim to 
the possession of their ancestral estate. The first act of the British 
Government after the cession of the Carnatic was to issue a procla- 
mation addressed to the Zemindars, Jageerdars, Poligars, and 
inhabitants of the Carnatic, inviting them “ to a ready and cheerful 
obedience to the authority of the Company, in a confident assurance 
of enjoying under the protection of public and defined laws every 


1. (1861) 9 M. I. A.'68, 
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just and ascertained civil right, with a free exercise of the religions 
institutions and domestic usage of their ancestors.” 


In a Government Order of the 17th July 1802, after referring 
to a report of the Collector of Trichinopoly on the Poligars of 
that Province, it is stated that having regard to the acts of 
sovereign authority which,had been exercised by the late Nabob 
in the frequent resumption of the lands of the Poligars, uo olaim 
could be established by them, supported either by long possession 
or prescriptive right, and that, while admitting the injustice of 
the Nabob’s acts, it resulted that the expectations that might have 
been formed by the Poligars must have been raised on the founda- 
tion of the lenity and moderation of the British Government. At 
the same time they expressed their intention of adhering to the 
principles set forth in the Proclamation of December 1801. Then 
followed a long period during which the Government were appa- 
rently collecting information and considering the best mode of 
settling the Province consistently with their declared intentions. 
During this period of suspense the Poligars, including the Poligar 
of Udayarpalayam, received an allowance of 10 per cent. on the 
net revenue of their respective Palayams, calculated from the day 
the Carnatic was ceded to the Company. The Poligars themselves 
were taken into counsel by the Government, or at any rate direc- 
tions were given that their views on the proposed urrangements 
should be ascertained. 


It appears from an extract from the proceedings of the Board 
of Revenue of the 12th of May 1814 that the Poligars had been 
given to understand that it was intended to restore them to the 
management of their Palayams under a new arrangement of the 
conditions by which they formerly held them. ‘he Board, however, 
observed that on further reflection they were induced to consider 
that the restoration of the Poligars to the management of their 
Palayams would be impolitic for many reasons, the principal of 
which were the known incapacity of the Poligars to manage such 
extensive tracts of country, and the confusion, ruin, and distress 
in which their failure would involve, not only the Poligars them- 
selves, but inhabitants and ryots of the Palayams. With the view 
therefore of effecting a more judicious arrangement without 


departing from the intention communicated to them as above 
c 
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mentioned in as far as immediate interests of the Poligars were 
connected with that intention, the Board intimated that they would 
be inclined to recommend the Government to grant to each Poligar 
such a number of villages as on an average would be equivalent 
to the benefit expected to be derived under the Zemindari tenure. 


It was ultimately determined that the villages to be granted 
to the Poligars should be made over on Zemindari tenure, being a 
small Jumma in preference to that Jagheer, as contemplated by the 
Government in 1814, in order that the character and rights of the 
Poligars might be bettter defined by a Sannud-i-Milkeat Istimrar. 


Accordingly, on the 28rd December 1817, a Sannud in 
common form was granted to Rengappa, the Poligar of Udayar- 
palayam, conferring upon him the right of a Zemindar under Regu- 
lation XXV of 1802, in 65 villages named in the Sannud. The 
Sannud was expressed to be granted in lieu of all former privileges, 
It declared that the grantee continuing to perform the specified 
stipulations, and to perform the duties of allegiance to the British 
Governmeiit, its laws and regulations, was thereby authorised and 
empowered to hold in perpetuity to his heirs, successors, and assigns 
at the permanent assessment therein named, the Zemindari of 
Udayarpalayam. n 


It only remains to notice that from the date of the grant of the 
Sannud to the present time the Zemindari has uniformly been 
enjoyed as an impartible estate. 


In these circumstances the Court of Appeal has held, and their 
Lordships think rightly, that the estate is impartible, and descen- 
dible according to the rules of primogeniture. 


There are two propositions which appear to their Lordships to 
be well established and to be decisive on the point, 


In the first place it is clear, as observed by Sir Richard Couch, 
in the case of Srimantu Raja Yarlagadda Mallikarjuna v. Dri. 
maniu Raja Yarlagadda Durga), that “ the question whether an 
estate is subject to the ordinary Hindu law of succession or descends 
according to the rule of primogeniture must be decided in each case . 
according to the evidence given in it.” And secondly, it must be 
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taken to be settled that the acceptance of a sannud in common form Kaliyana 
under Regulation XXV of 1802 does not of itself and apart froin 7, 
other circumstances avail to alter the succession to an hereditary ae 
estate. 


The Zemindari of Udayarpalayam represents the ancient pala- 
yam of Udayar, and although for political reasons the estate has 
been circumscribed in extent, it is clear that it was granted and 
accepted as equivalent in value to the ancient palayam. On the 
cession of the Carnatic the British Government assured the Poligars, 
of whom the Poligar of Udayar was one, that they would enjoy 
every just and ascertained civil right, with a free exercise of the 
religious institutions and domestic usages of'their ancestors. To 
this assurance the Government over and over again expressed a 
determination to adhere, although they deliberated long, and 
re-considered their views more than once,as to the precise arrange- 
ments to be made for the settlement of the country and the restora- 
tion of the Poligars. Their Lordships will humbly advise His 
Majesty that these appeals ought to be dismissed. 


The appellants in the firstten appeals will pay the costs of 
those appeals. The costs of the last appeal will be borne by the 
appellant therein and those costs will be set off againt the costs of 
the other appeals. 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA), 
Present : Lord Davey, Sir Andrew Scoble and Sir Arthur Wilson. 


Moolla Cassim les abs we Appellant* 
(Piaintif). 
v, 
Moolla Abdal Rahim and others ... Respondents 
l (Defendants). 


Mahomsdan Law—Right of representation—Grand children eacluded by uncles and woolia Cassim 
+ aumts—Missing: heir—Share reserved—Evidence Act, 8. 108—Award—Evidence. y. 
: Moola Abdul 
According to the Mahomedan Law, when children predecease the father, the Rahim. 
children of such children are excluded from the inheritance by their uncles and 
aunts, 


* 26th July 1905. 


Moolla Qassim 


v. 
Moolla Abdul 
Rahim. 


318 THE MADRAS LAW JOURNAL REPORTS. [vou. xv. 


According to Mahomedan Law a share ought to be reserved for a missing heir. 


A grandson claiming the estate of his grandfather who had other sons must show 
that his own father survived the grandfather and where the father left his place of 
residence in 1870 and was last heard of in 1886 or 1887, the burden under 8. 108 of 
the Evidence Aot would be on the grandson to show that his father survived} the 
latter’s father. . 


An arbitrator's award and proceedings had thereunder reserving a share for a 
missing heir and his children would not be an admission on the part of the other 
heirs or a finding by the arbitrators that the missing heir survived his father. 


The Judgment of their Lordships was delivered by 


Sir Andrew Scoble.—Moolla Hashim, a wealthy Mahomedan 
resident at Rangoon, on the 13th of May 1878 executed a will by 
which (inter alta) he bequeathed certain property to his eldest 
son Moolla Ahmad and his two children. After the death of Moolla 
Hashim, which occurred on the 27th of January 1884, while he was 
on pilgrimage to Mecca, one of his widows, named Shareefa Bee, 
disputed the validity of the will, as not being in accordance with 
the Mahomedan Law, and it was ultimately referred to one Moola 
Ismail as arbitrator, to divide the property among those whom he 
should find entitled to share in it. He made his award on the 21st 
February 1888, and init he included Moola Ahmed and his chil- 
dren among “the heirs and legatees” among whom the estate of the 
deceased was to be distributed. 


It is a well-known principle of Mahomedan law that if any of 
the children of a man die before the opening of the succession 
to his estate, leaving children behind, these grandchildren are 
entirely excluded from the inheritance by their uncles and aunts. 
In the preseut case, Moola Cassim, the only son of Moola Ahmed, 
claims a share in his grandfather's estate, in right of his father, 
under Moola Ismails award. In his plaint he states that he “is 
informed and verily believes that the said Moola Ahmed left 
Rangoon in or about the year 1870 as a mendicant or fakir, and 
has not since that date returned to Rangoon” ; that he last heard 
of him in or about the year 1886 or 1887, when he was reported to 
be in Bangkok, Siam; that he has not since been heard of,“ and, 
according to the presumption of law, his death took place about 
1894.” The defendants are the surviving executors and heirs of 
Moolla Hashim, or the legal representatives of such of them as have 
died since his death,and they alleged in their written statement that 
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Moolla Ahmed“ has never been heard of since his disappearance Morua Cassim 
in the year 1870,” and they submit to the judgment of the Court Moolle Abdul 
whether he may “ now be considered as dead.” Bahun 


Both Courts in Burma held that tbe plaintif had failed to 
prove that Moolla Ahmed had been either seen or heard of after 
1870, and that under the provisions of section 108 of the Indian 
Evidence Act, 1872, the burden was on him to establish that his 
father had survived his own father Moolla Hashim. They accord- 
ingly dismissed the suit with costs. These concurrent findings 
would ordinarily have sufficed to dispose of this appeal, but it was 
argued before their Lordships that the Courts below had failed to 
give proper effect to the circumstances of the reference to Moolla 
Ismail, and to the terms of his award, both of which, it was said, 
postulated that Moolla Ahmed was alive at the date of those trans- 
actions, and that he had therefore survived his father. The first 
observation that their Lordships have to make upon this contention 
is that the arbitrator was not called as a witness, though living at 
Mandalay, nor was he examined upon commission ; secondly, that 
the agreement of reference has not been produced, and there is 
nothing to show that Moola Ahmed was a party to it; and in the 
third place, there is nothing in the terms of the award that can 
properly be construed as evidence that Moolla Ahmed was alive 
when the award was made, It is true that the award states that 
“ the deceased left six sons and five daughters”, but it would be 
_~unwarrantable to treat an uncorroborated statement of this kind as 
proof, that arbitrator had satisfied himself that all Moolla Hashim’s 
children were still living. Tt is true also that the ‘arbitrator in his 
award reserved a share for Moolla Ahmed and his children, but 
this is quite intelligible on the ground that, according to Mahome- 
dan law, a share ought to be reserved for a missing heir. Their 
Lordships agree with the Chief Court in the opinion that “ the 
effect of the award was to recognise that Moolla Ahmed was mies- 
ing, and to set aside his share until he should be found,or be prov- 
ed or declarsd by competent authority to be dead”; and their 
Lordships are, with the Chief Court, unable to see how the proceed- 
ings in the arbitration “ canbe regarded as an admission on the 
part of the other heirs, or asa finding by the arbitrator, that 


Moolla Ahmed wab then alive.” ; 


Moola Cassim 


v. 
Moolla Abdul 
Rahim. 


Basante 
Kumari 


v. 
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Their Lordships will humbly advise His Majesty that this 
appeal ought to be dismissed and the judgment of the Chief Court 
confirmed. The appellant must pay the costs of the appeal, includ- 
ing the costs of the appellant’s petition for leave to file additonal 
evidence. 


a 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(ON APPEAL FROM THE HIGH COURT AT CALCUTTA.) 


Present :—Lord Davey,Sir Andrew Scoble, and Sir Arthur Wilson. 


Basanta Kumari Debi... ... Appellant* 
(Plaintif). 

v 
Kamikshya Kumari Debi .. W .. Respondent 
(Defendant). 


Construction of Deed—G+ft to female—Ayauiaka Strsdhanam-—~Succession to husband» 
sons and other hewrs—Herstable estate—Maiden daughter, sight of-—Natural 
guardian obtaining wrongful possession—Misrepresentation——Mesne profits-—Thres 
years prior to sutt. 


Where a brother made a gift of property to his sister under the following 
terms, ts., that she should pay the revenue, get her name registered and enjoy 
possession during her life-time, that, after her death, her husband, sons, grandsons and 
other heirs should continue to enjoy and possess the same and that the power to dis- 
pose of the same by gift or sale would sucoessively vest in the husband, sons, &o. 


Heid, (1) that the estate taken by the sister was heritable ; 


Y 


(2) that her heirs according to law would succeed and the order of succes- 
sion enumerated in the deed of gift was incorrest ; 
(8) that as the sister was married at the time of gift the property was 
Ayautakae Stridhan ; 
and (4) that upon the sister’s death her maiden daughter would succeed in 
preference to her husband. i : 


Where a person is the natural guardian of a minor and takes poisi of the 
minor’s estate upon a false representation, in a suit by the minor a age meme 
profits will be decreed against the guardian from the date of his taying possession 
although the period from such date to date of suit may be more than e years. 





Their Lordships’ judgment was delivered by 


Lord Davey.—The principal question in this a pealis whether 
the Courts below have put a right construction on/a few words in a 
*26th July 1905. 
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document called a danpatre, bearing a native date corresponding 
to the 14th July 1868, executed by one Chunder Nath Surma Bishi, 
in favour of his younger sister, Srimati Doorga Soondari Debi. 
By that document Chunder Nath Surma Bishi declared that he 
did, of his own free will, make a gift to Soondari Debi of ap 
eight annas share of a Mouza called Briboaliah for her maintenance. 
The document contains the following words :—“ You shall annually 
pay Rs. 8,611-4-2, the annual Government revenue of the said 
moiety, to the Collectorate of Rajshahye, and’ get your name regis- 
tered to the extent of the said amount of Government revenue, and 
enjoy possession during your life-time. On your death, your 
husband, sons, grandsons and other heirs in succession, will con- 
tinue to enjoy and possess. The power to dispose of by gift or 
sale will successively vest in your husband, sons, grandsons, and 
others.” 


At the date of the deed of gift Soondari Debi was married to 
one Doorga Das Khan. She remaind in possession of the property 
until her death, which took place on the 81st May 1879. She left 
her surviving her husband und one unmarried daughter, the ori- 
ginal respondent Kamikshya Kumari Debi, who was then a minor. 
Upon the death of Soondari Debi, Doorga Das Khan took posses- 
sion of the property and applied to be registered as owner of the 
property. On the 27th May 1880 an order was made directing 
registration in the name of Doorga Das Khan in lien of the name 
of Soondari Debi. In his petition for mutation of names Doorga 
Das Khan falsely stated that his wife had died childless. 


The question is, whether the deed conferred an heritable estate 

/ Soondari Debi, or only a life estate with remainder to her 
usband. The property having been given to Soondari Debi when 
rried, became what is called her“ Ayautaka Siridhan,” and it 
ot disputed that there being no son of Soondari Debi, the ori- 
l respondent as her only unmarried daughter, was entitled to 
to the property as her sole heiress if she had an heritable 
Her husband would only be entitled to succeed as heir in 
of issue and certain other relatives. Doorga Das Khan 
possession of the property until his denth,which took place 
rd February 1898. The appellant was his widow, and sole 
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Lane heiress and executrix of his will, and on his death she took posses- 
v. sion of the property. 

Kamikshya 
Komar On the 22nd January 1897 the original respondent commenced 
the present suit against the appellant in the Court of the Subordi- 
nate Judge of Pubna and Bogra for recovery of the property in suit 
and mesne profits fromthe death of her mother. By her written 
statement the appellant alleged that the original respondent had 
wrongly stated the date on which she attained her majority and 
that the suit was barred by limitation, and also raised the question 
of construction of the deed of gift. 


The Subordinate Judge decided the issue as to the date of the 
original respondent’s birth in her favour, and consequently held that 
the suit was not barred by limitation. He also held that an heritable 
estate was conveyed to Soondari Debi by the deed of gift. By his 
decree dated the 80th June 1898 it was ordered that the original 
respondent should get possession of eight annas of Moozah Briboa- 
liah on ejectment of the appellant therefrom, with costs of suit,and 
that the appellant should pay to the original respondent mesne 
profits from the time of the death of Soondari Debi. The appellant 
appealed to the High Court. The learned Judges in that Court 
affirmed the finding of the Subordinate Judge as to the date of the 
original respondent’s birth, and his decision on the construction of 
the deed of gift. And by the decree of High Court dated the 
lst August 1900 (from which this appeal is brought) the appeal 
was dismissed with costs, 


There being, therefore, concurrent judgments on the question 
of fact, it was not contended before their Lordships that the snit 
was barred by limitation, Their Lordships have no difficulty ip 
affirming the decision of both Courts below on the question of co 
struction also. They are of opinion that Soondari Debi took 
heritable estate, The words “on your death your husband, 
grandsons, and other heirs in succession will continue to enjo 
possess” are sufficient to show that the heirs were to succeed 
notwithstanding that those who would take as heirs are n 
wrong order, or (in other words) there is an inaccurate enu 
of them. And the words that immediately follow confor 
construction. 











PARTS vill & 1X.] THE MADRAS LAW JOURNAL REPORTS, 823 


With regard to the mesne profits the learned Counsel for the Paranta 
appellant suggested that they should be confined to three years be- - v. 
fore smt. But having regard to the fact that Doorga Dass Khan poa 
was the original respondents’ natural guardian, and that he only 
obtained a possession which was apparently adverse to her by-an 
untrue representation in his petition for mutation of names, their 
Lordships think the decree is quite right. It should be mentioned 
that the original respondent died during the pendency of the ap- 
peal, and the present respondents have been placed on the record 
in her stead 

Their Lordships will therefore humbly advise His Majesty 
that this appeal be dismissed. The appellant will pay the costs of 
it. 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(ON APPEAL FROM THE COURT OF THE JUDICLAL COMMISSIONER, OUDE). 
Present :—Lord Macnaghten, Sir Andrew Scoble and 
Sir Arthur Wilson. 
Mohunt Bishambhar Das... . Appellant? (Plaintif). 
v. 
Thakur Drigbijai Sing and others ... Respondents (Defendants). 


Usufructuary mortgagee—Failure to give possession by morigagor—Interest—Shebait Bighambhar 
ofan endowmeni—Procesds of endowment—Successor by appomtment—Maintain- Das 
ability of sust. bijai Si 
Wheres out of the income of an endowment money is lent on mortgage to a person SEIN ie 

by the Shebait of the endowment the person appointed by the latter as his sncoessor 

in the shebaitship is entitled to sue the debtor for the recovery of the loan, 


Where a mortgagee stipulates that in default of his being put into posgossion he 
will charge interest at a certain rate the mortgagee will be entitled to interest, 


Their Lordships’ judgment was delivered by 


Sir Andrew Scoble,—In the suits upon which these appeals are 
founded, the plaintiff (who is now the appellant) sues as “ disciple 
and successor of Mohunt Gopal Das, trustee and manager of Sri 


* 29th Jone 1905. , 
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Raghu Nathji, of the Raj Gopal temple at Ajodbia,” in the District 
of Fyzabad, in the Province of Oudh, to recover from the respon- 
dent Thakur Dngbijai Singh the amount due under two mortgages 
executed by him. ‘The first of these mortgages is dated the 7th day 
of January 1890 and relates to a sum of Rs. 20,000, whereof 
Rs. 15,000 was borrowed from Gopal Das, and Rs. 5,000 from 
another person, whose interest the plaintiff subsequently acquired. 
The second bears date the 10th of January 1890, and relates to a 
further sum of Rs. 4,000 borrowed from Gopal Das. In both 
dosuments the lender is described, in practically the same lan- 
guage, as “Mohunt Gopal Das, trustee and manager of 
the Raj Gopal temple of Sri Raghu Nathji at Ajodhia, and 
gemindar of Taluka Agar Buzurg.’ The respondent Thakur 
Drigbijai Singh, who is the first defendant upon the record does not 
deny the execution of tle mortgages, or his liability under them, 
but he disputes the plaintiff’s title to sue upon them. The Subor- 
dinate Judge passed decrees in both suits in favour of the plaintiff, 
but they were reversed on appeal by the Judicial Commissioners. 


The facts are simple, and of a character not unusual in India, 
Gopal Das, as both Courts below have concurred in finding, was 
the Mohunt of an order of Batragts, or religious mendicants, and in 
that capacity was trustee and manager of certain temples at Ajodhia, 
dedicated to the worship of Vishnu, under the name of Sri Raghu 
Nathji. He appears to have been a man of considerable property, 
a zemindar and a money lender, and had built one of these temples 
called the Raj Gopal temple, at his own expense. The plaintiff was 
one of his chelas or disciples, and, as a matter of fact, succeeded 
him as Mohunt, but it is unnecessary for their Lordships to deter- 
mine what rights of property he thereby acquired, as Gopal Das, 
before his death, executed a tamliknama, or deed of endowment, 
by which he not merely designated bis successor in the Mohuntship 
but also provided for the mansgement of certuin property which he 
dedicated to the service of the temples, and the worship of the 
idol. 


By this deed dated the 18th February 1889, Gopal Das, after 
reciting that he had retired from the world and was leading a life 
of celibacy, always engaged in the worship of Sri Raghu Nathji, and 
spending all he earned by labour in good and charitable works, and 
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after setting out particulars of the temples under his management eat: 

and trusteeship, went on to say :— ` x. 

, DrigbijaiSing 
“ Now it is my heartfelt and sincere desire that after my death, 

the good and charitable work be continued in future by means of 

my property ; that all the property granted by Sri Raghu Nathji be 

after me employed, as usual, in the worship of Sri Raghu Nathji, 

and other charitable works...therefore, cancelling my former will... 

I do hereby execute a tamliknama, (or deed of endowment) of my 

entire ilaka...... called Agar Buzurg and valued at Rs. 74,000...... 

and which is my own self-acquired property, owned and occupied 

by me without the intervention of any other person, as follows :— 


1. I make a wakf of all these villages in the name of Sri 
Raghu Nathji of the Raj Gopal temple situate at Ajodhia. 


2. During my life, I shall myself manage and deal with all 
these villages as a trastee and manager, the income and profits 
being appropriated in the worship of Sri Raghu Nathji as detailed 
below. 


8. After my death one Bishambar Das, my disciple, shall be 
the trustee and manager, provided that I may not have during my 
lifetime made any change by nominating any other person...”. 


Gopal Das died on the 20th October 1892, without having 
nominated any other trustee in the place of the plaintif. After 
some litigation, the plaintiff was installed as his successor in the 
Mohuntship, and on the 10th March 1998, on the application of the 
plaintiff, the Agar Buzurg estate was recorded in the Revenue 
Register as the property of Sri Raghu Nathji, under the manage- 
ment and trusteeship of the plaintiff “in the same capacity in which 
the deceased Gopal Das was in possession.” 


The learned Judicial Commissioners held, and their Lordships 
are disposed to agree with them, that “ there is nothing in the deed 
of endowment to indicate that Gopal Das created a trust in respect 
of any property except the Agar Buzurg estate.” There is evidence 
that it was the intention of Gopal Das to dedicate all his property 
to the service of the deity, but it is not necessary to refer to this, 
as their Lordships consider that the evidence shows that the money 
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Bishambhar lent to the first defendant was part of the profits of the Agar: Buzurg 
v: estate, which had undoubtedly been so dedicated. Madari Lal and 
Drighijai8ing Bhim Sen both appear to be trustworthy witnesses, who had means 
of-knowledge of these transactions, and whose testimony is not in 
any way impeached or contradicted. Their Lordships agree with 
the Subordinate Judge in holding that it has been proved “ that 
the money advanced to the defendant 1, belonged to Sri Thakurji, 
as receipts from the endowed tlaka.” And as the appellant was 
appointed by Gopal Das to succeed, and did in fact succeed, him as 
trustee and manager of the temple property under the deed of 
endowment above referred to, their Lordships consider that, as such 
trustee and manager, he is entitled to maintain these snits and to 
recover the money due by the defendant Thakur Drigbijai Singh 

to the trust estate under the mortgages, 


The respondents were not represented before their Lordships 
at the hearing of these appeals, but in the Subordinate Court it was 
one of the grounds of the first defendant’s appeal that he ought not 
to have been charged with interest at the rate of 12 per cent. per 
month, and that this rate was penal and unconscionable. The 
Subordinate Judge held that this rate was chargeable in the event 
of possession not heing given to the mortgagee as stipulated in the 
bond, and that the mortg gor not only failed to give possession, but 
on the 8th October 1891 wrote a letter to Gopal Das in which he 
said, ‘I shall not deliver possession to you, but will repay the 
money advanced by you according to the terms of this deed.” In 
fact, the 1st defendant appears to have been all along in possession 
of the mortgaged property, and in receipt of the profits and pro- 
duce thereof, and their Lordships see no reason to interfere with 
the Subordinate Judge’s decrees on this point. 


Their Lordships will humbly advise His Majesty that the appeals 
in both cases ought to be allowed, and that the decrees of the 
Judicial Commissioners ought to be set aside with costs and the 
decrees of the Subordinate Judge restored. The respondent Thakur 
Drigbijai Singh must pay the costs of these appeals, including the 
costs of the appellant’s interlocutory petition for addition of parties 
and consolidation. 


: 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER, OUDH). 
“Present :—ILord James, Lord Robertson, Sir Andrew Scoble and 
Sir Arthur Wilson. 


Haidar Husain Khan and others... Plaintifis* (Appellants). 
‘ v. 


Faghfur Mirza and others ... Defendants (Respondents). 


Construction of deed—Diasimilar documents—Not same transactton—" Heirs,” construc- Haidar 


tion of—-Heirs general— Descendants. Hiean, Khan 
Where two documents dissimilar in language are neither contemporaneous nor PaghforMirza 


parts of the same transaction and one dooument does not embody or refer to the 
other which is earlier in date, the latter cannot be referred tn for the purpose of 
ascertaining the construction of the former. 


Where the King of Oudh by a decd of trust settled & certain sum of money for the 
purpose of paying certain pensions for the benefit of certain members of his family 
and for wakf (é.¢.. mosque) expenses and made the pensions payable to the persons 
named and their heirs while certain other persons and their descendants generation 
after generation were appointed Superintendents of the Wakf :— 

Held (1) that the pensions on the death of the persons named were payable to 


their “heirs general” and that such heirs need not ve the “issue” nor 
the “ descendants” of the original pensioners ; 


e) that the descent of the trusteeship and the descent of the beneficial interest 
in the pensions were distinct things and that the use of the term 
‘heirs and decendants’ indiscriminately with reference to the former 
did not make the term “heirs” convertible into ‘‘ descendants” ag 
regards the mode of descent prescribed in the latter oase ; 

and (3) that where the settlor commended to the kindness and support of the Bri- 
tish Government the pensioners “and their descendants,” the olass of 
persons commended to the good offices’of the British Government was 
not co-extengive with the class who could erjoy the pensions and that 
the descent to heirs was not to be confined to heirs who were descen- 
dants. 


Their Lordships’ Judgment was delivered by 


Sir Arthur Wilson—This appeal relates to the’ construction 
of a deed of trust, executed on the 28rd November 1889, by 
Mohammad Ali Shah, then King of Ondh, by which he settled 
a sum of money deposited with or lent to the East India Company 
as socurity for certain pensions for the benefit of persons connected 
with his family, and for other, purposes. One of the original 
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pensioners was a daughter-in-law of the King, Nawab Khakan 
Bahu, who died on the 21st March 1889. The original appellant, 
Khakan’s sister and her sole heir according to Mohammedan law, 
claimed to be entitled to succeed to the pension, and brought the 
present suit against certain trustees to establish her title and to 
recover arrears. The only question is whether the title to the 
pension descended to the heirs general of the original pensioner, 
or whether the right to succeed was limited to heirs who are 
also issue. 


The deed isẹ very short one; and according to the transla- 
tion embodied in the judgment of the Subordinate Judge, which all 
parties have accepted as correct, it is in substance as follows :— 


“ Art. let.—The sum of twelve lakhs of Lucknow Sicca rupees . . . . has 
been deposited by usin perpetuity in the Honourable Company’s Treasury . 
and the interest . . . . . has been bestowed asa gift upon the persons herein 
mentioned, and for the expenses of Hugeinabad Mubarak, &o. We have nominated 
nnd appointed . . . . and after them their descendants, generation after genera- 
tion, to the situation of Daroghas or Superintendents of Mosques and . . ... , 
and his descendants after him to the duties of vakeel of the pensioners only... . 


“ It ia incumbent on the officers of the Honourable Company’s Government to 


pay in perpetuity . . . . . to” (the Daroghas of the Mosque) “and to their 
descendants, generation after generation . . . . the money for the expenses of 
the Huseinabad Mubarak . . . The stipends of the pensioners are to be paid 
through” (the vakeel) “ . . , ond should any of the pensioners enumerated in 


this deed, or their heirs, go and reside within the territories of the Honourable 
Company, the Resident for the time being shall cause their pensions to be remittod 
to their place of residence.” (The list of pensioners follows, of whom Nawab Khakan 
Bahu is one.) 


“ Art. 2nd.—Ags the pensioners enumerated in this deed are the objects of our 
peculiar cousideration and favours,it is necessary thot the Resident for the time being 
should, owing to the union and friendship subsisting between the two Governments, 
treat them and their descendants with kindness, and cousidering them deserving 
of the support of the British Government, always afford them his aid and assistance. 


t“ Art. 8rd.—BShould it happen that any of the said pensioners or after them any 
of their heirs die without heir, the pension of the deceased ghall be paid by the 
Resident for the time being for the expenses of Huseinabad Mubarak, &., to the 
Superintendent 


“ Art, 4th.—As the whole of the income and disbursements of Huseinabad Mubarak 
ond . . . . have been placed entirely at the disposal of’ (the Daroghas)“. . 
it is necessary that they and their descendants should receive with honesty the sums 
Bet apart. . . . . and should no descendants of the Mutwallies or Superintend- 


ents of the Mosque or of the yakeel remain, let the: Resident for the time being, with 
. 
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the concurrence of threo-fourths of the pensioners, appoint in the place of the person Haidar 

dying without heir one of the pensioners to the situation of th person dying without Husain Khan 

heir.” FaghfurMirza 
The deed provides for two things, the religious endowment 

and the pensions, and appoints trustees to administer the one and a 

vakeel to pay the other, with a gift over, in case of the lapse of 

any of the pensions, of the amount so set free to the religious 

endowment. 


The clanses dealing directly with the beneficial enjoyment of 
the pensions and the succession to such enjoyment are cls. 1 and 
8. These clauses are not framed asclanses of similar purport 
would probably have been framed by lawyers in this country. Ol. 
1, which embodies the gift, contains in the actual terms of gift no 
words of limitation. These are to be sought partly in other words 
in cl. 1, but more clearly in cl. 8, which deals with the expiration 
of the pensions aud the gift over. And this is a method of deal- 
ing with such matters not unfamiliar in Indian documents, 


If these clauses stood alone there could be no doubt, first, that 
the pensions were to descend by inheritance (which is not disputed), 
nor secondly, that the descent was to the heirs general. 


But it is said that the literal meaning of these clauses must pe 
rejected, and that “ heirs” must be understvod as including only 
heirs who are also issue ; and for this three reasons are given :— 


First, itis said (and this is true) that in the year 1888,a year 
before the execution of the present trust deed, the King executed 
another document of the nature of a treaty or arrangement with 
the Hast India Company; by which he settled pensions upon 
other members of his family ; that the document was 
construed by this Board in the case of Nawab Sultan Mariam 
Begum v. Nawab Sahtb Mirza‘, in which it was held that in 
the document then under consideration in which the words “ heirs” 
` and “issue” were both used, each must be understood as meaning 
heirs who were also issue; and it was argued in this case that the 
document so construed should be used for the purpose -of 
ascertaining the meaning of the one now before their Lordships. 
With respect to this contention their Lordships entirely agree 
with the learned Judges in the Appeal Court in India. ‘41n0 
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document now in question does not embody or refer to the earlier 
document ; the*two documents are not in any sense parts of one 
transaction, they are not even contemporaneous documents. Nor 
does the decision on the earlier document afford a precedent for 
the interpretation of that now in question, for the language of the 
two documents is entirely dissimilar. 


Apart from the attempt to import the meaning of the earlier 
into the construction of the later document, and limiting the 
inquiry to the language of the latter alone, two arguments were 
used. One was founded upon Art. 2 of the deed of trust, which 
commended to the kindness and support of the British Government 
pensioners “and their descendants.” The Appeal Court in 
India differing on this point from the First Court, thought that 
this clause introduced a manifest inconsistency with ols. 1 and 8, 
if construed literally. But this can only be so on the assumption 
that the class of persons commended to the good offices of the 
British Government were of necessity exactly co-extensive with 
the class who could enjoy the pensions. And their Lordships 
are not prepared to make this assumption. 


The only point that remains for consideration is the argument 
na comparison of certain words in cls. 1 and 4 of the 
deed, relating to the devolution of the rights of the mutwalkes of 
the religious endowment and of the vakeel of the pensions, in 
which it is said that the terms “ heirs” and “ descendants” are used 
as convertible terms, and it was contended that for this reason 
the word “heirs” must, throughout the whole deed, mean heirs 
who are also descendants. This contention did not find favour in 
either of the Courts in India. And their Lordships think that those 
Courts were right. The descent of the trusteeship and the 
descent of the beneficial interestin the pensions are distinct things, 
and their Lordships have no right to assume that the King 
intended them to be governed by the samerules. The ambiguity 
of the language used on the one subject cannot control the clear 
and unambiguous words employed with regard to the other. 
Their Lordships will humbly advise His Majesty that the 
decree of the Judicial Commissioner’s Court should be set aside 
with costs, and that of the Subordinate Judge restored. 


The respondents will pay the costs of this appeal. 
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> JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. C 
(ON APPHAL FROM THE HIGH COURT AT CALOUTTA). l 
Present :—Lord Davey, Lord Robertson, and Sir Arthur Wilson. 


Benode Behari Bose and others .. Appellants*. 
v. 
Srimati Nistarini Dassi and others ... Respondents, 


Administration Suit—Ordinary Original Jurisdictson of High Court—Estate outside Behari Bose 
jrurisdiction—Haccutor resident within jurisdiction—Administration within juris- Yeu. 
dictron--Leases of estate—Arbitratron-award—Decree on award by Mofussil Court mnn 
-Fraud of exeoutor—Setting astde leases und decrees tnesdental to administra- 
tion—-Gift of residue to hears— Validity of gift—Directions for acoumulation—Person 
entitled to fund—Right of, to release—Sums expended for family poojahs— ` 
Reasonableness. 


Where the principal executor was resident in the Presidency Town of Calcutta 
and the estate was actually being administered there and the primary object of the 
anit was the administration of the estate and aa incidental to such administration 
the plaintiff claimed reliefs as to the setting aside of certain leases granted by the 
executors fraudulently of property outside the jurisdiction and as to the setting aside 
of a decree obtained fraudulently in a mofussil Court on the basis of such leases :— 


Held, (1) that the High Oourt of Calontta in its ordinary original Oivil juris- 
diction had jurisdiction to entertain the suit ; 


(2) that the High Court had jurisdiction to order administration of the 
estate and as ancillary to such order to set aside deeds obtained 
by the frand of the executor ; 


(3) that the primary object of the suit being the due administration of the 
estaiethe Court had jurisdiction to set aside the fraudulent leuges 
although the land comprised in the lease was outside the territorial 
limits of the Court ; 


and (4) that the High Oourt had jurisdiction to set aside a deoree of a mofuesil 
Court making a fraudulent award (relating to property comprised in 
the lease) an order of Court. 


` 


Where the oxecntors paid sums to the testator’s brothers (who were also 
executors) as being the testator’s share of expenses incurred by the brothers for 
family worship a deoree directing administration should direct an enquiry as to 
whether the sums expended were reasonable and proper with reference to the will 
and the circumstances of the oase, and if not, what sums were to be allowed. 


Where the testator directed that 3 of his estate should be taken by his brother and 
that out of the remainmg } certain minor bequests including certain pooja expenses 
and some monthly allowances were to be paid and that the residne should be used 
in the purchase of Government paper and that the interest thereof should be paid to 


ele ve k * 7th July 1905. 
E e 
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Behari Bose his widow for her life and after her death the residue waa to be given to such perons 
v. as should be the testator’s heirs :— 
Ni ; estator’s heirs 

Dassi. Held, (1) that if the term “heirs” be taken to mean persons who would be the 
testator’s heirs at the widow’s death the gift was void and there was an 
intestacy as to the residne and the widow would be entitled under the 

law for a widow’s estate ; 


and (2) that if the term “heir” be taken to mean the testator's right heir and 
that was the correct construction, the right heir would be the widow 
and the latter would be entitled to the residue for a widow's estale 
under the will. 


Where a widow having only a widow’s estate is solely entitled to a fund directed 
to be accumulated she oan release the direction for accumulation and enjoy the whole 
income. 


Their Lordships’ Judgment was delivered by 


Lord Davey.—But few of the 1,805 pages which torm the Re- 
cord in this case relate to the few and narrow questions submitted 
in argument to this Board. 


The first respondent, a purdanashin lady, bringsa suit in the 
High Court of Calcutta for administration of the estate of her hus- 
band, Mohendra Nath Bose, who died in 1874, By his Will she 
was entitled, inter alsa, to the interest of part of his estate. After 
his death, however, she was induced to execute certain metraments 
by which she surrendered her rights under the Will In her ad- 
ministration suit, she anticipated and met any defence founded on 
those instruments, by alleging them to have been obtained by fraud 
and by asking that they should be declared void. Those issues of 
{rand have been tried and decided in her favour; and the learned 
Counsel for the appellants intimated to their Lordships that they 
could not impugn the soundness of this conclusion on the facts. 
The appellants therefore limited their argument to three points : 
viz., (1) they dispute the jurisdiction of the High Court of Calcutta 
(2) on the terms of the Will, they deny that there can be enquiry 
into certain Pooja expenses ; and (8) they assert the invalidity of a 
gift over contained in the Will und the consequent invalidity of 
the gift to the widow of the interest of that part of the estate. 


Such being the subject-matter of the appeal, it is obvious that 
any statement of the very numerous facts of the case would be 
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irrelevant to the questions now to be determined. It is only neces- 
sary to mention such facts as bear on those points. 


The Will of the indy’s husband is, in scheme, simple enough. 
The testator gives two-thirds of his estate to his two brothers. The 
remaining one-third is to be “looked after” by his executors. 
They are to pay out of ita great many minor bequests, and of 
these the only two now in controversy are the following: (1) “And 
for the Poojas, &c , that shall be performed by my brothers in our 
own house you shall give my share of the expenses.” (2) The 
ultimate disposal of the residuary third is as follows :— 


“ After paying all these legacies and monthly allowances and my debts and other 
expenses whatever sum shall remain to the credit of my ostate shall be used in the 
purchase of Company’s papers and you shall pay the interest thereof to my wife the 
said Nistarini Dassi for her life for her to perform pious acts therewith. And after 
her death you are to make over all that property of mine and Company's paper, &c., 
which you shall have in your pogseasion to them who shall be my heirs and they 
shall be in enjoyment and possession after paying the monthly allowances, éo.” 


The respondent Srimati Nistarini Dassi, the widow, now lives 
in the suburbs of Calcutta, and the family residence is in Calcutta, 
where the testator resided. Her suit was brought on 25th April 
1898 in the High Court of Caloutta, in its Ordinary Original Civil 
Jurisdiction, against Nundo Lal Bose and Poshupati Nath Bose, 
who were the executors of the Will of Mohendra Nath Bose, and 
also against Kadumbini Dassi, who was the surviving trustee under 
one of the deeds sought to be set aside. As already indicated, tho 
primary prayer was for administration, but the Court was also 
asked to have it declared that a trust deed, and award, a decree of 
Subordinate Judge of Alipur filing the award and giving judg- 
ment in accordance therewith, and certain leases should be declared 
not binding on her. The whole of these documents were impugned 
on the ground of fraud, the decree being merely a step ministeri- 
ally effectuating the antecedent fraud. In defence the jurisdiction 
of the High Court of Calcutta was challenged, and various other 
grounds of defence were put forward. The following issues were 
settled :— 


ist. Has this Court jurigdiction in this suit to set aside the deoree of the Sube 
ordinate Judge of the 24 PergunnahsP 


2nd. Is the decree binding on the plamtiff f, 


Behari Boss 


Ya 
Nistarini 
Dassi, 


Behari Bose 


Y. 
Nistarini 
Dassi. 
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8rd. Has tho Court jurisdiction under the Charter to set aside the leases of the 
Gaya property ? 


4th. Has the Oourt jurisdiotion to set aside and cancel the leases dated the 1st 
day of March 1891 go far ag they purport in any way to deal with the residuary estate 
of Mohendra Nath Bose? 


5th. Is the plaintiff entitled in the absence of all parties and persons beneficially 
interested in the deed of trustof the 34th May 1877 to obtain a declaration that 
that deed is fraudulent and void so far as‘it affeots her eres and to have the deed 
set aside as against her ° 

6th. Can the plaintiff maintain this suit withont having obtained leave under 
Section 41, Rule A of the Civil Procedure Oode ? 


7th. Is this suit defective by reason of misjoinder of causes of action ? 

Sth. Is the deed of trust of the 24th May 1877 fraudulent and void as against 
the plaintiff 7 

9th. Are the award, decree, and leases respectively fraudulent! and void ag 
against the plaintiff ? 


10th. To what extent are the defendants Nundo Lal Bose and , Poshupati Nath 
Bose accountable to the plaintiff in this suit and is the plaintiff entitled to have the 
accounts taken as against them on the footing of wilful default ? 


Lith. ` Is the relief claimed or any portion thereof barred by limitation ? 


12th. What ia the true constraction of the Will of the testator Mohendra Nath 
Bose—(a) As regards his moveable property, has there been any disposition of it by 
the Will? (6) Are the defendants, the Boses, as exeoutors, entitled under it to spend 
any money out of the estate of Mohendra Nath Bose for the performance of religious 
services and worship held anywhere except at No. 18, Mohendra Nath’ Bose’ B Lane, 
and the family dwelling-house at Baraget? (c) Ig the direction in the Will to accu» 
mulate the surplus income of the estate and invest it in Government paper and pay 
the income of it to the plaintiff valid in law; if not, is the plaintiff entitled to that 
surplus income absolutely ° 


18th. Is the plaintiff entitled to have the estate of her husband administered 
by this Oourt, and if so, for what period ° 


14th, Whother the house and premises No. 18, Mohendra Nath Bose’s Lane, or 
a third share of it formed part of the estate of Mohendra Nath Bose at the time of 
his death ? 


16th. Whether or not the residuary estate of Mohendra Nath Bose became vest- 

ed in the trustees under the indenture of the 24th May 1877 in the plains mentioned 
upon the trusts therein declared or remained unaffected by that deed ? 

The ultimate result of the proceedings was that both Mr. Jus- 

tice Stanley? and, on appeal, the Appellate Bench? sustained the 

jurisdiction, set aside the series of deeds and decrees impugned, and 
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granted administration. On the specific points raised on the Will 
the High Court held that the direction to accumulate the surplus 
income and invest it in Government securities is void, but that the 
widow is entitled to the estate of a Hindu widow in the residue of 
the trust estate. On. the point as to the poojas it was held that the 
estate was liable for what should be ascertained on enquiry to be a 
fit and proper sum to be allowed to the executors for the expenses 
of the poojas, rites, and ceremonies performed by them year by 
year since the death of the testator, regard being had to the position 
of the family and the value and circumstances of the estate. 


On the question of jurisdiction their Lordships consider the 
decision right. The primary object of the suit was the adminis- 
tration of the estate of a deceased person resident within the 
jurisdiction, the principal executor being also resident 
there and the’ actual administration going on there. The 
High Court of Calcutta, in its ordinary jurisdiction, had 
right to order administration of this estate, and, as ancillary to 
such an order, to set aside deeds obtained by the fraud of the exe- 
cutor. Nor does the circumstance that a decree had been granted 
by the Court of the 24-Pergunnahs making a fraudnlent award an 
order of Court protect that decree from the jurisdiction of the Cal- 
cutta Court when redressing that frand. In like manner, their 
Lordships consider the Calcutta Court entitled, for the due adminis- 
tration of the estate, to set aside leases of land outside the terri- 
torial limits of their jurisdiction, those*leases having been made as 
an incident of the same fraad, 


With regard to the poojas, their Lordships think that there is 
some force in the criticisms of the appellant and that the order 
would be improved if the enquiry directed were thus expressed :— 


“ Whether the sums appearing to have been expended by de- 
fendants Rai Nundo Lal Bose and Rai Poshupati Nath Bose as such 
executors as aforesaid out of the said trust estate for the expenses 
of poojas, rites and ceremonies performed by them year by year 
since the death of the testator were reasonable and proper to be 
allowed to the said executors having regard to the terms of the 
testator’s Will and all the circumstances of the case, and if not 
what sums ought to be allowed them for the purposes aforesaid.” 
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Behrai Bogo With regard to the gift of the residue, the question does not 
Nisterini appear to their Lordships to be one of any practical importance. If 
i: the word “heirs” is taken to mean the persons who will be the testa- 
tor’s heirs at the widow’s deith, the gift is no doubt void, as was 
held by Mr. Justice Stanley, and the result is an intestacy. If, on 
the other hand, the word means the testator’s right heir (as their 
Lordships think it may), that is the widow herself. In either case, 
therefore, the widow is entitled to the residue for a widow’s estate. 
Being solely entitled to the fund directed to be accumulated, she 
can release the directions for accumulation, and enjoy the whole 
income. Their Lordships, therefore, do not see any necessity for 
varying the directions on this subject in the decree of Mr. Justice 
Stanley and affirmed by the High Court. 
Their Lordships will, therefore, humbly advise His Majesty 
that, with the variation above expressed in the inquiry as to the 


amount expended on poojas, the judgment of the High Court 
should be affirmed. 


The result is in favour of the respondents; and the variance 
made in the judgment does not affect their substantial success, 
The appellants will therefore pay the costs of the first respondent 
who alone defended the appeal. 


—— eee 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(ON APPHAL FROM THE HIGH COURT AT CALOUTTA). 
Present :—Lord Davey, Lord Robertson, and Sir Arthur Wilson. 


Mirza Kurratulain Bahadur and others ... Appellants* 


(Plaintiffs). 
v. 
Nawab Nuzhit-ud-dowla Abbas Hossein 

Khan alias Peara Saheb -... ... Respondent 

(Defendant): 
. Mahomedan will—Probate and Administration Act, V of 1881, Ss. 4, 12, 59, 88, 90— Will 
Kurratulain i aes 3 Code, 8.18 

Bahadur invalid as to two-third—Hffect of probate—Res-judicata— Civil Procedure €, 8. 
We —-Probate proceedings not in evidence—Mahomedan executor, position of —Testamen: 
Fier tary jurisdiction of Supreme Court and of High Court ander Oharter—Title to pro» 
Khan. perty—Estoppel by probate. 


iii 
° * Gth July 1905. 
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Where the testatrix, a Mahomedan purdanashin lady, by her will purposed to re- Kurratulain 
lease her claim for an dvcount against her manager who was in a confidential relation Bahadur 
to her and to confirm her prior gifts to the same person and probate of the wil was Abbas 
obtained by the Administrator-General (who was set in motion by the manager and Hossein Khan 
upon his giving indemnity) after caveat by the heir of the testatrix, in an action by the 
latter against the manager for setting aside the gifts and fer nccount released under 


the will. 


Held (1) that even if the parties were the same and the matters now in question 
could be in issue in the probate proceedings and conld become res- 
judicata within the meaning of 8, 18, C. P. C., by the probate and the 
proceedings which led to the issue of probate, the plea of res-judicata 
could not prevail in the absence in evidence of the probate proceedings; 


(2) that a person who claimed adversely to the will was not estopped by 
the probate from saying that the gift and release was obtainéd 
by undue influence or that the testatrix did not know her rights when 

i making the will by which she purported to release her vlaims and 
was, therefore, not estopped from claiming relief on ibat footing ; 

(3) that the effect of the probate according to the Act was to vest the pro- 
perty in the executor (Ss. 4, 88) and to make the probate conclusive 
as to his representative title against the debtors of the deceased testa- 
tor and persona holding property of the said testator (S. 59); 


(4) that the probate had not the effect of preventing persons claiming 
adversely to the will from saying that the executor was a trusteo 
for them as regards n portion of the property ; 

(5) that as a Mahomedan could not validly bequeath more than a third of 
his estate the executor was a bare trustee for the heirs as to 3, and 
an active trustee according to Act V of 1881 as to } for purposes of 

‘the will (and for beneficiaries under the will) and that the probate was 
no answer to the claims of heirs for recovery of ird of the estate when 
they showed that the prior gift and release was obtained by undue 
influence ond that the testatrix did not fully understand her rights 
and the nature of the transaction ; 


Testamentary jurisdiction was first given to the Supreme Court, as a branoh 
of ecclesiastical jnrisdiction. / 

In the case of the High Courts, the successors of the Supreme Oonrt, the testamen- 
tary jurisdiction was not given by the Charters as a branch of ecolesiastical jurisdic- 
sion and was not made dependant upon the law administered by English Courts. 


Under the system as administered by the Supreme Court, the English rule as to 
the necessity of probate was not applied to Hindu and Mahomedan wills and the 


Hindu or Mahomedan executor took no title to property merely as such by virtue of 
the probate, . 

In the osse of Mahomedan executors such a title to property was created for the 
first time by the Probate and Administration Act. 
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Knrratulain Their Lordships’ judgment was delivered by 
Bahadur 


btas Sir Arthur Wilson —This is an appeal from a judgment and 
Hossein Khan decree of the High Court in Calcutta, dated the 6th Angust 1908, 
which reversed the previous judgment and decree of the Subordi- 

nate Judge of the 24 I ergunnahs, dated the 4th March 1901. 


The controversy between the parties relates to the estate of a 
Mohomedan lady known as Khas Mahal, who was the principal 
widow of the late ex-King of Oudh, and who died on the lst April 
1894, About the facts which have to be considered there is no 
longer any controversy. The respondent, shortly known as Peara 
Saheb, was a distant relation of the ex-Queen. About the year 
1881 he entered her service, in which he continned to the date of 
her death. He acquired her confidence in the highest degree 
and became the head of her household and the manager of all her 
affairs, While occupying that position he received from her by 
way of gifts a large amount of property, in fact, substantially, the 
whole of the property possessed by her which yielded any income. 


On the 12th November 1891 the lady executed a deed of 
release in the following terms:— 


“I, of my free will and acoord and without inducement and temptation exercised 
by anybody, do declare that Nawab Peara Saheb, who is s near relation of mine, has 
pleased me with his good behaviour and services ; and (his services) have afforded me 
much relief. The gift of things which T have from time to time made to him from 
the time of his connection with the management of my affairs down to the present 
tume, have been made ont of my natural affection for him and in recognition of 
his good and loyal service; and the oash and the things which I. have given him 
have not been kept with him by way of deposit or trust or given as loan, and I and 
my heirs and representatives neither at present have, nor in future shall have, any 
right to get the same back or make demand for them. I further devlare that the 
account: of the cash and things and kind that up to the time of exeoution of this deed 
have been made over to him for my own personal use, is not to be rendered or made 
up by him, and that I have kept with myself alone accounts and iahbil of all kinds 
and that I look after my jumma kharach (income and expenses) personally, and keep 
the account thereof with myself. The items which he has applied to his own uses, 
or whioh are with him, are those very items which I have out of my affection for him 
and in recognition of his services given him and allowed him to make use of after due 
deliberation. If I or after me my heirs and representatives prefer claim or demand, 
against him in regpect of the gifts and accounts, and tahbi/ and things and cash given 
then it shall be considered null and void according to Shara (Mahomedan law) 
common usage and law. These words have therefore been written in the shape of a 
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deed of release and acquittance and safinama, and after the completion of the neces- Kurratulain 


sary formalities delivered to him, so that it may serve him the purposes of an 
authority. 


On the 30th June 1898 the lady made her Will, by which she 
appointed the Administrator-General of Bengal to be her executor 
if he should be willing to act, and if that officer should decline to 
act, she appointed Peara Saheb. 


In paragraph 2 she said :— 


“ I have from time to time made gift of money and cash to the said Nawab Peara 
Saheb and on the 18th day of November 1891 I executed a safinama in his favour 
which has been duly registered. I have also by a deed of trust dated the 15th day of 
February 1898 duly registered dedicated certain property therein desoribed for 
religions and charitable purpose. I confirm these transactions.” 


The respondent’s influence over the lady continued unabated 
down to her death, and there is no evidence that at any time during 
the course of her dealings with him she had the advantage of any 
separate and independent advice. From the evidence in this-case he 
appears to have taken a prominent part in arranging the provisions 
of the will and to-have given instructions to the attorney who 
drafted it. 


When the lady died she left surviving her as her sole heirs 
(according to the Shiah law by which the family was governed) 
two grand-children. Their title as heirs was denied by the lady 
herself in her Will, and after her death was persistently contested 
by those who were interested in denying that title. Their right of 
inheritance has, however, been finally established. 


Soon after the death of the testator the Administrator-General 
having been put in motion by Peara Saheb, and acting under an 


indemnity from him, applied in the High Court for probate of the- 


will. The grand-children as heirs entered a caveat. Their right 
to appear as caveators was disputed, but was ultimately established. 


The proceedings with reference to the probate then went for- 
ward, and on the 2nd July 1900 the learned Judge who heard the 
case pronounced in favour of the will. The probate accordingly 
issued, dated the 80th August 1900. It further appears that there 
was an appeal against the decision, and that the appeal was dise 


missed. 
# 


Baradoz 


Abhes 
HosseinKhan 
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Poria While the probate proceedings were pending, the present suit 
Ka was instituted on the 26th March 1897 in the Court of the Sab- 
Hossein Khan ordinate Judge of the 24 Pergunnahs. The plaintiffs were the two 
grand-children of the testatrix and another person to whom they 
had assigned a portion of their interest. The first plaintiff is now 
represented by the first group of appellants, and the other plain- 
tiffs are appellants, The defendants to the suit were Peara Saheb 
(respondent in this appeal) and the Administrator-General. The 
plaint stated the confidential relation which had existed between 
Peara Saheb and the lady, and alleged that Peara Saheb had mis- 
used his position of confidence, and thereby became possessed of the 
bulk of her property; and the material part of the prayer was to the 
effect that Peara Saheb should be compelled to account for the pro- 
perty which had thus come into his hands, and should be declared 
to be.a trustee for the plaintiffs, The written statement of Peara 
Saheb denied the case alleged in the plaint. Issues were settled 
of which it is only necessary to notice, for the present purpose, 

the 7th, 8th and 9th :— 
“7. Is the deed of release relied upon by defendant No. 1 genuine? Was the 
said defendant the confidential agent of, or in a fiduciary relation to, the late 
Khas Mahal as alleged in the plaint P Is the release bad on the ground of undue 
influence ? Is ita faot that any of the properties in suit were obtained by undue 


influence or while defendant was in a fiduoiary relation from Khas Mahal ? Does the 
release bar the present plaintiffs ?” 


. “8. Is defendant liable to render an account? If so,to what extent and in 
respect of what properties P 


“9 What properties,if any, belonging to Khas Mahal deceased were removed or 
received by defendant No. 1 or otherwise came into his possession either with or 
without her consent, and is he liable to render an account in respect of the same or 
of any, and if so, what portion thereof, and to restore any, if so, what portion 
thereof ?” 


` The Subordinate Judge delivered his judgment onthe 4th 
March 1901, He held that Peara Saheb had occupied a position 
of confidence, and had obtained the property in question by the 
exercise of undue inflnence and that the alleged release was not 
genuine and not binding. 
Before the time at which this judgment of the Subordinate Judge 
was delivered, the decision of the High Court establishing the will 
had been passed. It was necessary for him therefore to consider 
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the effect of that decision upon the case before him. His view was Kumatulait 
that “the judgment of the High Courtin the probate case con- roe 
clusively proves that the Administrator-General is the executor HosseinKhañ 
under the will of Khas Mahal. Jt does not conclusively prove 

that all statements in the willare true. And he held that the 
statements relating to the transactions with Peara Saheb and the 

release to him were not true. In the result he made a decree in 

favour of the plaintiffs, 


On appeal to the High Court, that Court on the 6th August 
1908 held that the probate proceedings were conclusive of the 
questions arising in the present case. 


The learned Judges said;— 


“Tho will was strongly contested by the present plaintiffs Nos. 1 and 2, when 
probate waa applied for by the Administrator-General of Bengal, and the probate 
proceedings were pending during the trial of the present case in the Court below, 
judgment being delivered on the 2nd of July 1900, and probate issuing on- the 
80th of August in the same year. The decree now appealed against is dated the 
14th of March 1901. The Administrator-General of Bengal applied for probate 
on the 14th of May 1894, and a cavoat was entered by the plaintiffs Noa. 1 
and 2 shortly afterwards. In the probate suit substantially the same issues were 
raised as in the present case, The caveators set up that Khas Mahal was physically 
and mentally incapable of giving instructions for the will, or of underatanding the 
will, that she was unable to understand the nature of the dispositions contained in 
the will by reason of her feebleness of body and mind, and that the will was pre- 
pared and executed under the undue influence of the defendant Peara. 


“ Mr. Justice Sale gitting on the Original Side of the High Court, held, however 
that the caveators had absolutely failed to make out their case. He was satisfied 
that the lady did give instructions for her will that she thoroughly understood ita 
contents and executed ii as & free agent, and not under the influence or ascendancy 
of Peara, and with full testamentary capacity,and probate was accordingly granted. 
The present plaintiffs Nos. 1 and 2 appealed against that decision, but the appeal 
was dismissed with costs. There was no further appeal from that decision. 


“We must take it,then for the purpose of the present discussion, that the lady 
thoroughly understood the purposes and effect of her will and that it was her volun- 
tary act, and that she was of full testamentary capacity to make the will, and in 
that will she expressly confirms this release.” 


They therefore reversed the decision of the first court, and 
dismissed the suit with costs. Against that decision of the High 
Court the present appeal has been: brought. 
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In the course of the argument before their Lordships the 
questions for decision became greatly simplified. It was admitted 
on behalf of the respondent that, apart from the will, the release 
and the other transactions between Peara Saheb and the lady 
could not have been supported. It was not disputed, indeed it 
could hardly have been disputed, that, upon the evidence in the 
present case, and apart from the alleged effect of the probate and 
the proceedings which led up to it, the respondent could not have 
relied upon the confirmation of the earlier transactions contained 
in the will, The appeal was resisted solely upon the legal ground 
that the appellants are estopped by the probate, or by the pro- 
ceedings which led to the issue of the probate, from denying the 
validity of the confirmation which the will purports to contain of 
the transactions between Peara Saheb and the testatrix during 
her lifetime, and particularly of the release alleged to have been 
executed by her. The correctness of that contention is what their 
Lordships have to consider. 


The estoppel was rested upon two distinct grounds which 
must be considered separately. First, it was said that the matters 
now in question were res judicata under 8. 18 of the Civil 
Procedure Oode; and, if their Lordships rightly understand the 
case, that is the ground upon which the learned Judges in the 
High Court disposed of the case. S. 13 enacts that “no Court 
shall try any suit orissue in which the matter directly und 
substantially in issue has been directly and substantially in issne 
in a former suit between the same parties, or between parties under 
whom they or any of them claim, litigating under the same title, 
. . . and has been heard and finally decided by such Court.” 


It was contended that the probate proceedings were opposed as 
caveators by the first and second original plaintiffs, of whom the 
second is now an appellant, while the first is represented by the 
first group of appellants, and the third plaintiff appellant claims 
under the others ; that in those proceedings the questions were at 
issue whether the will had been executed under undue influence, 
whether tbat will represented in its entirety the free and indepen- 
dent intention of the testatrix, and therefore whether the confirma- 
tion which it purports to contain of the previous gifts and release 
was a valid testamentary disposition. 

e 
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Several objections have been raised to the estoppel so set up. 


First, such an estoppel can only arise from a decision in a 
former suit between the same parties, and it is contended that in 
the present instance this condition is not fulfilled. The former 
proceedings were between the Administrator-General, who pro- 
pounded the will, and the present appellants or those whom they 
represent, though it is true that the Administrator-General was set 
in motion by the present respondent and acted under his indemnity. 
For reasons which will be steted their Lordships think it unneces- 
sary to consider this point. 


Secondly, to give rise to an estoppel not only must the former 
suit have been between the same purties as the latter, it must also 
have raised the same issues. It was argued for the Appellants 
that assuming the issnes raised in the probate proceedings to have 
been precisely what the High Oonrt in the present case understood 
them to have been, the issues in the present case were not the same, 
because in the present case, in order to validate the confirmation 
by the Will of the release and other transactions, it was necessary 
to show, not only that the testatrix knew and intended what she 
purported to do by her Will, but also knew what her actual rights 
were in respect to that release and those transactions, and knew 
them to be invalid and not binding upon her, a matter which it was 
said did not and could not arise in the probate proceedings. This 
seems to present a serious difficulty in the way of the respondent. 


But their Lordships think that the contention of the respon- 
dent under 8S, 13 fails upon another and a simpler ground, The 
respondent is relying upon a@ bare legal difficulty to resist a case 
to which there is no substantial answer on the merits. He says 
that the questions now in issue were formerly in issue in the probate 
proceedings. How can their Lordships tell that? Those proceed- 
ings are not in evidence, as they ought ‘to have been in order to 
support such a case. There is a petition for probate and the 
probate iteelf. There is mention of a caveat, and of an affidavit 
in support of it. There are two judgments delivered at different 
stages, and there is mention of a decision on appeal. One of the 
judgments of the learned Judge shows clearly enough what he 
understood to be the questions for decision, but that is not enongh. 


Kurratulain 
Bahadur 
Vv. 
Abbas 
Hossein Khan 
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Their Lordships cannot give effect to the estoppel contended for 
unless they can say for themselves that the matters now in issue 
were in issue in the probate proceedings. Whether any issues 
were settled in those proceedings, or the points in dispute were 
otherwise formulated, does not appear, nor do the terms of any 
decrees or orders made therein. Their Lordships therefore think 
that the alleged estoppel under S. 18 fails, because in the absence of 
the probate proceedings there is no sufficient evidence to support it. 


The second ground of estoppel rests not upon the probate 
proceedings, or any issues raised and decided in the course of 
them, but upon the effect of the probate itself. This gives rise to 
a question of some general importance, and for the purpose of 
determining it, it seems to make no difference whether probate has 
been obtained in common form and ee parte or after opposition. 


The question thus arising seems to depend upon the terms of 
the Probate and Administration Aot (V of 1881). B. 4 of that Act 
says that ‘the executor or administrator, as the case may be, of a 
deceased pereon is his legal representative for all purposes, and all 
the property of the deceased person vests in him as such”. 


S. 88 gives to the executor or administrator power to sue in 
respect of causes of action that survive the deceased and to recover 
debts. §. 90 gives an executor or administrator large, but not 
unlimited, powers of disposition. S. 12 says that probate when 
granted establishes the will from the death of the testator, and 
8. 59 says that “Probate or letters of administration shall have 
effect over all the property, moveable or immoveable, of the de- 
ceased . . . and shall be conclusive as to the representative 
title against all debtors of the deceased, and all persons holding 
property which belongs to him, and shall afford full indemnity to 
all debtors paying their debts, and all persons delivering up such 
property to the person to whom such probate or letters of adminis- 
tration shall have been granted.” 


The title thus conferred upon every executor who has obtained 
probate, is obvionsly convenient as tending to facilitate the admin- 
istration of the estate of the deceased, and the adjustment of-the 


‘rights of all parties fonnected with it. But in the case of every 
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Mahomedan will, it establishes a somewhat peculiar state of Karratnlain 
things. v. 
Abbas 

A Mahomedan testator has not an unlimited power of disposi- Hossein Khan 
tion by will; he can only deal with one-third of his property, the 

remaining two-thirds pass to his heirs whatever the terms of the 

will may be. Thus the executor, when he has realised the estate, 

is a bare trustee for the heirs as to two-third, and an active trustee 

as to one-third for the purposes of the will; and of these trusts, 

one is created by the Act and the probate, irrespective of the will ; 

the other, by the will, established by the probate. There are thus 

two trusts for different sets of persons, of different properties, and 

based upon different titles. And this state of things does not arise 

from any accidental conflict of laws, such as gave rise to a some- 

what similar complication in the case of Concha v. Concha+, but by 

the deliberate action of the legislature. In giving effect to & 

system of so peculiar a nature as that described their Lordships 

think it necessary to proceed with great caution. 


The Act in question applies only to persons to whom the 
Indian Succession Act (X of 1865) did not extend, that is to say 
Hindus, Mahomedans, and Buddhists. And though the sections 
relating to Probate in the Probate and Administration Act are 
substantially taken from the corresponding sections in the Succes- 
sion Act, it must be observed that the last mentioned Act, to 
a large extent embodying the rules of the English law, yet departed 
in many particalars from those rules, was not only made appli- 
cable-to persons of Huropean descent, or those to whom the system 
derived from the Heclesiastical Courts might naturally be applied, 
but was made the law for all persons in British India other than 
Hindus, Mahomedans and Buddhists, including, for instance, the 
Parsees who form so important a part of the community in some 
districts of India, i 


Testamentary jurisdiction was first given to the Supreme Conrt 
by their original Charters, that in Bengal, dated in 1774, being the 
first. And it was then given as a branch of ecclesiastical jurisdic- 
tion, and was to be administered according to the ecclesiastical law 
as in force in the Diocese of London. In the course of the series 


ey 


s Ww 11 App, Caz, 541 (1886). e 
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ial of events by which the British territories in India grew from a 
v. group of trading settlements into an empire, various branches of 
deed jurisdiction which sprang originally from an ecclesiastical origin, 
have come to be applied by a number of legislative acts to new ter- 

ritories and new classes of persons, and administered by new tribu- 

nals. And in the progress of this development the ecclesiastical 

origin of such jurisdiction has been completely discarded, and the 
legislature has gradually evolved an independent system of its own 

largely suggested, no doubt, by English law, but also differing 

much from that law, and purporting to be a self-contained system. 

Even in the case of the High Courts, the successors of the Supreme 

Court (which alone possessed ecclesiastical jurisdiction) the testa- 

mentary jurisdiction which the Charters purport to confer upon 

them is not given as a branch of ecclesiastical jurisdiction, and is 

not made dependent upon the law administered by English Courts. 


From an early date the Supreme Courts granted probates of 
Hindu and Mahomedan Wills. The practice varied greatly from 
time to time, and it was never perhaps very satisfactorily deter- 
mined upon what basis the jurisdiction rested. It was, however, 
established that such probates might issue, But the Supreme 
Courts never applied the English rule as to the necessity for 
probate to Hindu or Mahomeden Wills, nor did they attribute to 
such probates when granted the English doctrines as to the 
operation of probate. Under that system a Hindu or Mahomedan 
executor took no title to property merely as such by virtue of the 
probate. In the case of Mahomeden executors such a title waa 
created for the first time by the Probate and Administration Act. 


These considerations seem to their Lordships strong to show 
that the effect of probate of a Mahomedan will granted after the 
Probate and Administration Act must be that which is given by the 
terms of the Act itself, neither more nor less. What, then, is the 
effect of the Act. §.4 supplemented by 8. 88, vests the whole- 
property of the testator in the executor. 8.59 makes the 
probate conclusive as to his representative title against debtors of 
the deceased and persons holding property of his, and gives 
æ complete indemnity to those who pay debte or deliver 
up property to the executor holding the probate. Those 
enactments appear tp their Lordships incapable of being applied so 
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as to give to the probate in the present case the effect contended 
for. The appellants do not, in this action, contest the title of the 
executor, though they show that, as to two-thirds of the estate, he 
is a mere trustee for them. They are not debtors of the estate, 
nor possessed of property belonging to it. They are not interested 
under the will, nor do they (necessarily) contest the validity of 
the will as a beneficial disposition to the legatees, and other per- 
son claiming under it, of that part of the property of the testatrix 
which she could dispose of by will. But they say that they are 
entitled to two-third parts of all the property of the testatrix which 
was not effectually disposed of by her in her lifetime. It is now 
admitted that the release was ineffectual for that purpose; and, if 
so, the money and other property in the hands of Peara Saheb was 
in the disposition of the testatrix at the time of her death. As she 
could not dispose of more than one-third part of it by her will, the 
confirmation of the release could not confirm Peara Saheb’s title in 
more than that one-third, and appellants are entitled to the other 
two-thirds. The controversy is between the heirs claiming adversely 
to the will, and a person who claims a beneficial interest under 
the will, and the provisions of the Act which have been cited seem 
to their Lordships to create no estoppel in such a case. They are, 
therefore, unable to concur with the learned Judges of the High 
Court in thinking that the suit ought to be dismissed. 


It remains to consider what the decree ought to be. 


The plaint, after alleging the position of the respondent. with 
reference to the lady, went on to state that he had obtained from 
her jewellery, money and other property. But the latter statement 
was naturally made only in general terms, 


The written statement admitted the receipt of jewellery which 
realised Rs. 30,000 or thereabouts, and of sums of money, the 
amount of which was not given, but said to have been invested in 
“Government of France promissory note.” The ninth of the issnes 
settled for trial raised the question of how much the respondent 
had received and ought to account for. At the trial these ques- 
tions of amount were fully gone into, and the respondent, who 
was examined, had every opportunity to show what he had received 


G 
e 
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ia and what he had done with it, and to prove, if it were possible, 
v any credits which ought to have been allowed to him on the other 
eon Khan Side of the account. He could give no satisfactory account of 
what he had done with the moneys received by him, or of the 
transactions between him and the testatrix, nor did he assert that 
any credits should be given to him, so that at the trial the account 
was taken, as far as it was possible to take it, and it was shown 
that no further account could be obtained. The Subordinate Judge 
held that it would be idle to direct any further account to be taken 
ahd gave a decree against the respondent for the amounts of 

which he admitted the receipt, with interest, 


In the course of the argument before their Lordships the 
learned Counsel for the appellants admitted that his clients were 
interested in the estate to the extent of two-thirds only, and inti- 
mated that they would be content with a decree upon this footing. 


Their Lordships are satisfied that no injustice can have been 
done by the Subordinate Judge by reason of the principle upon 
which he proceeded in framing his decree, but they think for the 
reason just stated, that the present appellants can claim only 
two-thirds of the amount awarded by the First Court. 


Their Lordships will humbly advise His Majesty that the 
decree of the High Court should be set aside with costa, and the 
decree of the Subordinate Judge affirmed, with the modification 
that the amount awarded to the appellants be reduced by 
one-third, and that any alteration which this may entail in the 
amount of costs ordered be made. 


The respondent will pay the costs of this appeal. 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(ON APPHAL FROM THE COURT OF THE JUDICIAL COMMISSIONER, OUDE.) 
Present :—Lord Macnaghten, Sir Ford North, Sir Andrew 
Scoble and Sir Arthur Wilson. : 


Ritraj Koer a ... Appellant*® (Plaintiff). - 
Ve 
Sarfaraz Koer... as ... Respondent (Defendant). 


Alluvion and diluvion—Gradual aceretion—Tidal and non-tidal rivers—Change of 

course-—Property in soil—Bengal Regulation XI of 1826—Act XVII of 1876. 

The prinoiple laid down in Bengal Regulation XI of 1825 which was applied to 
Oudh by Aot XVIII of 1876 is one not peculiar to any system of municipal law but 
is one founded on universal law and justice. Whoever has land, wherever it is, what- 
ever may be the accident to which it has been exposed, whether it be a vineyard 
which is covered by lava or ashes from volcano or a field covered by the sea or by a 
river, the ground, the site, the property remains in the original owner. 

Lopes v. Muddun Mohun Thakoor! referred to. 

If by the irruption of the waters of a tidal river 8 new channel is formed in the 
land of a subject although the rights of the Crown and of the public may come into 
existence and be exercised in what has thus become a portion of a tidal river, the 
right to the soil remains in the owner go that if at any time thereafter the water 
shall recede and the river again change its course leaving the new channel dry, the 
soil becomes the property of the owner free from ull rights whatsoever in the Crown 
or in the public. This is the Hnglish Law and the Iaw as Jaid down in Regulation XI 
of 1825, 8. 4, ol. ii. 

The above principle is equally applicable to a non-tidal river. 

Their Lordships’ judgment was delivered by 
Str Andrew Scoble.—The parties to this appeal are the owners 
of estates situated on opposite sides of the river Gogra, in the 
Province of Oudh. The plaintiff, who is now the appellant, is the 
widow and heiress of Thakur Rachpal Singh, and, as such, the 
present holder of the taluka of Kamyar in the District of Bara 
. Banki, on the south bank of the river; and the defendant, now on 
the record (the respondent), is the widow of theson of the original 
defendant, Thakur Raghubir Singh, the ‘talukdar of Dhanawan, 
in the District of Gonda, on the north bank of the river. The 
suit was brought to recover possession of certain alluvial lands, 
2,062 acres and 10 roods in extent, which the plaintiff claimed as. 
an accretion to her estate of Kamyar, by reason of a change in 
the channel of the river. The Subordinate Judge of Gonda made a 
decree in favour of the plaintiff, but this was reversed on appeal by 
the Judicial Commissioner, and the suit was dismissed with costs. 
* June 1906. 1, 18 M. TI. A. 467. 
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Ritraj Koer The law of India in relation to cases of this kind is contained 

Bartas Koer in Bengal Reg. XI of 1825, which was applied to Oudh, with some 
unimportant modifications, by Act XVIII of 1876. The principle 
laid down in this Regulation, as Lord Justice James observes in 
giving the judgment of the Committee in the well-known case of 
Lopes v. Muddun Mohun Thakoor*, “is one not merely of English 
law, not.e principle peculiar to any system of Municipal law, but it 
is a principle founded on universal law and justice; that is to say, 
that whoever has land, wherever it is, whatever may be the accident 
to which it has been exposed, whether it be a vineyard which is 
covered by lava or ashes from a voloano, or a field covered by the 
sea or bya river, the ground, the site, the property, remains in the 
original owner.” 


The first point to be ascertained, therefore, is, who was the 
original owner of the property in dispute in this suit; and on this 
point their Lordships are of opinion that there is no room for 
doubt that it was the property of the respondent’s predecessor in 
title. Indeed, the plaint itself describes the land as “situate in the 
villages Raksaria, Bharsanda, Pura Angad, and Dallahpur,” which 
admittedly form part of the respondent’s taluka; and the Subordi- 
nate Judge is clearly mistaken in treating it as land “ opposite” to 
those villages. For, not only is the statement in the plaint per- 
fectly definite on the point, but it is repeated six years after the 
filing of the plaint, and after issues had been settled in which thé 
question of the position of the land had been specifically raised, in 
a petition in which the plaintiff impeached the correctness in 
other respects of a map prepared for the suit by'an amin, or com- 
missioner, appointed by the parties," Presumably land situated in 
the respondent’s villages would belong to the respondent-whether 
covered by water or not, and however it might be intersected by’ 
the river in its devious course from year to year. This view was 
adopted by the local authorities in proceedings taken in 1883: 
under the Code of Criminal Procedure for possession of the land, and 
upon application to the revenue officials in 1885 for demarcation of- 
boundaries. And, in July 1885, the Revenue Settlement of “ the’ 
alluvial and diluvial land” of these villages was-made with Thakoor 


b 





1. 18M, I. A. 467, 


PARTS VIII & Ix.] THE MADBAS LAW JOURNAL REPORTS. 361 


Raghubir Singh, the respondent’s predecessor in title. It would scsi Koer 
require very strong evidence on the part of the appellant to disturb Sarfaraz Koer 
the conclusion thus arrived at and no such evidence has been 

adduced. 


The learned Counsel for the appellant contended that, who- 
ever may have been originally entitled to tha land, it had gradu- 
ally become accreted to the appellant’s property by an alteration 
in the course of the river; and he relied, in support of his conten- 
tion, on a passage in the judginent in the case of Lopes v. 
Muddun Mohun Thakoor', in which it is stated that “where 
there is an acquisition of land from the sea ora river by gradual, 
slow, and imperceptible means, there, from the supposed necessity 
of the case, and from the difficulty of having to determine year by 
year to whom an inch or afoot ora yard belongs, the ‘accretion 
by alluvian isheld to belong to the owner of the adjoining land.” 
Of the correctness of this proposition there can be no doubt ; but in 
the. opinion of their Lordships, itis entirely inapplicable to the 
present case. Here is no question of a gradual and slow process 
of acquisition to be measured by the inch or the foot or the yard ; 
here land to the extent of more than two thousand acres is claimed, 
not on the ground that the action of the river has been slowly and 
gradually to push forward the northern boundary of the appellant’s 
land, but that the northern channel of the river, however it may 
shift, must be taken to be that boundary. Nor is it the case-here 
that the land laid bare by the alteration of the river’s course 
adjoins the land of the appellant ; on the contrary, the evidence is 
that there is still a channel of the river between the two properties, 
although the main stream has shifted to the north. 


Tt appears to their Lordships that thiais one of the cases provid- 
ed for by the second clause of the fourth section of the Regulation 
which enacts that the rule as to gradual accretion “shall not be 
considered applicable to cases in which a river, by a sudden change 
of its course, may break through and intersect an estate, without 
any gradual encroachment, or may, by the violence of stream, 
separate a considerable piece of land from one estate and join it to 
another estate without destroying the identity, and preventing the 


1, 18M I. A. 467. 
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Bian Bier recognition, of theland so removed, In such cases the land on 
Sarfaraz Koer being clearly recognised, shall remain the property of its original 


owner.” This is in accordance with English law, as laid down in the 
case of The Mayor of Carlisle v. Graham’, “all the authorities, 
ancient and modern, are uniform tothe effect that if, by the irrup- 
tion of the waters of a tidal river a new channelis formed in the 
land of a subject, although the rights of the Crown and of the 
public may come into existence and be exercised in what has thus 
become a portion of a tidal river,...the right to the soil remains in 
the owner, so that if at any time thereafter the water shall recede, 
and the river again change its course leaving the new channel dry, 
the soil becomes again the exclusive property of the owner, free 
from all rights whatsoever in the Crown or in the public.” It is, 
perhaps, unnecessary to add that, although the specific reference 
in that case is to a tidal river, their Lordships consider the principle 
equally applicable to a non-tidal river. 

Their Lordships will humbly advise His Majesty that this 
appeal ought to be dismissed and the decree of the Judicial Com- 
missioner confirmed. The appellant must pay the costs of the 
appeal. 


— eee 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


(ON APPEAL FROM THE COURT OF THE JUDICIAL 
OOMMISSIONER, OUDH). 


‘Present :—Lord Davey, Lord Robertson and Arthur Wilson, 


Raj Indra Bahadur Singh .» Appellant* (PU7f.). 
U. 
Rani Raghubans Kunwar and another ... Respondents 
(Defendants). 


Oudh Estates Act I of 1869, 8. 22—Legates before Act-—Power of holder to surrender by 
sanad and accept new one on new terms—Line of inherttance—Not recognised by 
Hindu Law—Power of Government to create—New case—Practice. 

A person holding an absolute estate with power of alienation „oan sarrender his 
estate to Government and get from the latter a sanad under which the estate isde- 
soendible to the nearest male heir by primogeniture. 


By Act XV of 1895, the Crown Grants Aot, itis open to the Government to 
transfer property to a Hindu so aa to be descendible in a line of inheritance not knows 
to the ordinary Hindu Law. 3 


* 18th May 1905. 1. (1869) L. R., 4 Ex. 361. 
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A legates who succeeded aa such before the Oudh Estates Act I of 1869 is not 
a legatee within the meaning of S. 22 of the said Act. 


Where a claim by the plaintiff, the widow of the lisst holder, wag met by the 
Jatter’a cousin who was also his natural brother by the answer that females were 
exolnded by custom and that succession was governed by 8. 22 of the Ondh Estates 
Act, I of 1869, according to which the brother was entitled to the inheritance prefer- 
ably to the widow and both these objections were overruled by the Oourts in India 
and the consin on appeal to the Privy Counoil claimed title under the rules of snoces- 
sion prescribed in a sanad taken by a prior holder, the question was allowed to he 
raised as both the Courts in India considered the grant of the sanad and its legal 
bearing on the rights of the parties and the respondents were not taken by surprise 
although no specific issne was raiged on the point. 


The judgment of their Lordships was delivered by 


Sir Arthur Wilson——This appeal relates to Taluka Mahewa, 
and the conflicting claims to succeed to it of those who allege 
themselves to be the heirs of the last owner, Thakur Balbhaddar 
Singh, who died on the 12th December, 1898. 


Before the annexation of Oudh, and the proclamation of con- 
fiscation, the taluka was held by Thakur Gajraj Singh, and with him 
summary settlement was made. To him, it was not disputed, was 
also granted asanad of the 19th October 1859; and as will be 
shown later on, that sanad must have been one in the form in use 
under the sanction of Government at the time when it was granted, 
that is to say, a sanad to the grantee and his heirs, without indica- 
tion of the line of inheritance. These are the material facts down 
to the death of Gajraj which occurred in January, 1860. 


Gajraj at his death left surviving him two brothers, Girwar 
Singh and Dunia Singh, of whom the former was childless, while 
the latter had two sons, Balbhaddar Singh and Sheo Singh. Gurwe ` 
succeeded to the property on the death of Gajraj, and remained 
in possession until his death in 1865. He died childless and by his 
will he left the estato to his nephew Balbhaddar who according- 
ly succeeded him. During Balbhaddar’s time of posession the 
Oudh Estates Act (I of 1869) was passed. In the lists framed under 
§.6 of that Act the name of Gajraj, though he had long been 
dead and though another descent had in the meantime occurred, was 
inserted in the tirst list as a person to be considered as a talukdar, 
and in the second list as one whose estate according to the custom 
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of the family ordinarily devolved upon a single heir. He was not 
in the third list. And it is a matter of familiar knowledge that 
such entries of dead men’s names in the lists were not uncommon. 


Balbhaddar remained in possession of the estate until his 
death childless, which took place, as already stated, on the 12th 
December 1898, And he left surviving him his widow and his 
brother. 


The usual controversies followed before the Revenue authori- 
ties upon the application for mutation of names, in which the 
brother was successful. And ultimately the present suit was 
brought by the widow, the now principal respondent, against the 
brother, now represented by the appellant, to recover the estate. 


The plaintiff based her case upon the ordinary rules of Hindu. 
law, under which she claimed toisucceed as heir to her husband ; 
and of course, if those rules are applicable to the case, she was 
right. She further alleged that Balbhaddar had been adopted by 
his uncle Girwar. 


The defendant denied the adoption and made two specific answers 
to this claim: first, that by the custom of the family females were 
excluded from inheritance; secondly, that the'succession was go- 
verned by S. 22 of the Oudh Estates Act, and that under that 
section the brother was entitled in priority to the widow. These 
pleadings raised two definite questions of fact, one as to the crs- 
tom excluding females from inheritance, the other as to the adoption 
of Balbhaddar by his uncle Girwar. On both of these questions of 
fact the Subordinate Judge who heard the case decided in favour 
of the respondent, holding that the custom was not proved, and 
that the adoption was. He thought that the right of succession was 
governed by the ordinary Hindu Law, and that even if it fell 
under the Act, Balbhaddar having been adopted by his uncle 
Girwar, Sheo Singh, his brother by birth, was no longer his brother 
in the eye of law but his cousin, and, though undoubtedly the near- 
est male heir, came in after and not before the widow in the list of 
heirs under 8. 22. And he gave a decreein favonr of the plaintiff, 
now the first respondent, 


Against this decree an appeal was brought to the Oourt of the 
Judicial Commissioner. That appeal was heard by two learned 
e 
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Judges. They agreed with tho Subordinate Judge us to the custom 
and asto the adoption. They thought that the succession was 
governed by 8. 22 of the Act. One of the learned Judges 
agreed with the Subordinate Judge in thinking that Balbhaddar’s 
adoption by. his uncle Girwar precluded Sheo Singh, his brother by 
birth, from succeeding as a brother, in priority to the widow ; the 
other learned Judge differed on thislast point. And there being 
this difference between the learned Judges on a question of law, 
the appeal to them was dismissed and the decision of first Court 
affirmed It is against that decision thatthe present appeal has 
been brought. 


‘The questions as to the alleged custom and as to the adoption 
which occupied so much of the time and attention of the Courts in 
India have been disposed of by concurrent findings of those Courts ; 
and their Lordships have not been asked to re-open them. 


The question upon which the learned Judges differed, as to the 
meaning of “ brother’ in S. 22 of the Ondh Estates Act, only 
became material because it was -considered that the succession to 
the taluka on the death of Balbhaddar w&s governed by that sec- 
tion. But that could only be if Balbhaddar were regarded as a 
legatee of talukdar as the term is used in the section. In Thakurain 
Balraj Kunwar v. Rai Fagat Pal Singh?, a case decided by this 
Board after the present case was disposed of in India, it was held that 
a legatee who succeeded as such before the passing of the Act is not 
a legatee within its meaning. 


The real contention before their Lordships on behalf of the 
appellant was that, assuming the Act not to be applicable to the 
case, the succession to the taluka is governed, not by the ordinary 
rales of Hindu Law, but by the terms of the sanad under which it 
is held, that the sanad is one granted to Thakur Girwar in substitu- 
tion for the earlier sanad in favour of Gajraj, and that by the terms 
of Girwar’s sanad, the taluka descends, on the death of the holder, 
to the nearest male heir according to the rule of primogeniture. 
Therefore, it was contended, the appellant was entitled to succeed 
on the death of Balbhaddar to the exclusion of his widow. Jt was 
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not disputed that Sheo Singh was the nearest heir male of Girwar 
and Balbhaddar, whether there was an adoption of the latter or not. 


In order to make this aspect of the case quite clear it will be 
well to refer very shortly to one or two points in the development 
of the policy of Government in connection with the Ondh taluks. 
This is matter of history, and the whole story is to be found in Sykes’ 
Compendinm. It is sufficient here to notice two stages in that de- 
velopment. Down to the end of 1859 the sanads granted for taluks 
of the class to which the present belongs, that is to say, taluks 
which by family custom descended to a single heir, but not neces- 
sarily to the male heir under the rule of primogeniture, were in a form 
sanctioned by the Government of India and printed at page 385 of 
Sykes’ compendium. It isa grant to the talukdar and his heirs, 
without specifying any particular rule of inheritance. These sanads 
appear to have been issued through the then Chief Commissioner, 
Mr. (afterwards Sir Charles) Wingfield, whose name they bear. 
The sanad to Gajraj must, from its date, have been of this kind. 


In 1860 a further development took place. It was considered 
desirable to encourage the settlement of talnkas so that they should 
descend to male heirs only, under the rule of primogeniture. And 
a new form of sanad was approved by Government, embodying this 
rule of descent, which is printed at page 396 of the same book. 
Such sanads appear to have been issued by Mr. (afterwards Bir 
George) Yule, then Officiating as Chief Commissioner. It was 
further thought desirable to cominunicate the new form of sanad to 
talukdars already holding sanads in the older form, to point out its 
advantages, cnd to offer to such persons the option of taking the 
new type of sanad in place of the old. ‘This uppears to have been 
carried out through the nsual channel of communication, the local 
officers of Government. And from an official paper quoted at pages 
100 and 101 of Sykes’ Compendium, it would appear that a large 
number of such exchanges were carried out. 


With regard to the case as now presented on behalf of the 
appellant, it was objected in the first place that this was a new case, 
that in the mutation proceedings the defendant based his claim on 
other grounds, that in his written statement in this suit no sanad to 
Girwar is mentioned, and that no specific issue was settled as to 
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such a sanad. And all this is true. But the issues as settled ware 
sufficiently wide to cover the case now presented. And what is of 
more moment, from an early stage of the case down to the latest, 
all parties appear to have been alive to the importance of such a 
document if it was in fact granted, and if its contents could be 
ascertained. The defendant included it in his first list of documents, 
he tried hard to obtain its production, he endeavoured to trace it 
into the possession of the other side. He produced evidence to 
show that there was such a sanad. He sought to show its contents 
by means of proof or of presamption, but in this latter endeavour 
he failed in the First Court. Each Court considered both the ques- 
tion of the grant of the alleged sanads and its legal bearing upon 
the rights of the parties. 


Their Lordships are satisfied that the respondents are not 
unfairly takeu by surprise by the manner in which the case is now 
presented, and that there is no danger of doing injustice by dispos- 
ing of this appeal upon that footing. 


The next question is whether Girwar did in fact accept such 
a sanad. It was proved at the trial that he received the invitation 
to do so, addressed to him in common with other talukdars whose 
titles were similar to his own, and who had received from Sir 
Charles Wingfield sanads in the earlier form. It was proved that 
on the 19th Apri] 1861, he elected to accept the new form of sanad, 
and applied for it to the proper euthority. It was proved thatin 1878 
his successor, Balbhaddar, borrowed money from the Land Mortgage 
Bank on mortgage of the talukas in question, and that on that 
occasion his title deeds were produced and examined by the Agent 
of the Bank. And in the mortgage deed then executed by Balbhad- 
dar it is recited that ‘‘ Raja Girwar Singh was proprietor at the 
time of his death ..... The estate, villages, hamlets, hypothecated 
under this deed, were granted under the Government sanad, sealed 
and signed by George U. Yule, Esq., Officiating Chief Commissioner 
of Oudh.” Neither of the Courts in India seem to have entertained 
any doubt that such a sanad wasin fact issued. And their Lordships 
are of opinion that that fact has been established. 


Then have the terms of the sanad been ascertained ? It is clear 
that nobody has been able to find the original document, and the 
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case is one in which, as was recognised in both courts, secondary 
evidence of the contents was admissible. In the Court of the Subor- 
dinate Judge the defendant, in spite of his efforts, failed to procure 
such evidence. But while the case was before the Court of the 
Judicial Commissioner, the defendant produced, what the learned 
Judges state to be, a certified copy purporting to be a copy of the 
sanad in question, obtained, it would seem, from one of the offices 
of Government. The learned Judges admitted this document in 
evidence, and their Lordships think rightly. It proves to be the 
ordinary form of primogeniture sanad as printed at page 586 of 
Sykes’ Compendium. And that the sanad must have been in that 
form is confirmed by the date at which Girwar asked for it, the 19th 
April 1861, and by the recital in the mortgage deed already men- 
tioned that the sanad was one issued by Mr. Yule. Their Lordships 
think the terms of the sanad to Girwar are proved. 


About the meaning of this sanad, and about its effect, if the 
right of succession is governed by it, there is no room for doubt. 
Jt says expressly; “ It is another condition of this grant that in the 
event of your dying intestate, or of any of your successors dying 
intestate, the estate shall descend to the nearest male heir accord- 
ing to the rule of primogeniture.” 


But it was held by both courts in India that such a sanad could 
not in point of law operate to substitute the line of descent pre- 
scribed by it for the line prescribed by the earlier sanad. The Subor- 
dinate Judge said :—“ Sanad was granted to Gajraj Singh, and he 
could have consented to have it changed, and if he had done so, it 
would have been binding on his heirs and successors, but if Girwar 
Singh got it converted into a primogeniture sanad he could not, 
by doing so, himself derive any benefit or confer any benefit on his 
heirs and successors.” 


In the Appeal Oourt the view was thus expressed : “ The fact 
which renders the sanad on which the defendant relies absolutely 
useless is the fact that the estate had already been conferred by the 
Government on Gajraj Singh and his heirs when it professed to 
give it to Girwar Singh and his heirs for ever.” 


Their Lordships are unable to concur in these views. They 
involve two points, the power of Girwar to surrender the estate 
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conveyed by the old sanad and the power of the Government to 
grant that conveyed by the new. The Subordinate Judge dwells 
on the first point, the learned Judges in appeal on the second. As 
to the power of Girwar it appears to their Lordships that when he 
succeeded. as the heir of Gajraj, he became the absolute owner of 
the taluka with full power of alienation, and their Lordships see 
nothing to prevent his entering into an arrangement with the 
Government by which he surrendered the estate he held under the 
first sanad and received it back again under the terms of the second 
assuming that the Government on its side had the necessary power. 


With regard to the power of the Government todo what it 
purported to do, the objection taken in the Appeal Court in India 
was that the Government having granted the estate in 1859 to 
Gujraj and his heirs, had nothing left to grant to Girwar at a later 
date. But that objection does not seem to apply to a transaction by 
which Girwar, the person absolutely entitled by inheritance to every 
thing that passed under the earlier grant, surrendered it in consi- 
deration of a re-grant of the same estate on new terms. 


In the argument before their Lordships another objection to 
the powers of Govenment was raised. It was suggested that 
though in the earlier troublous times many things were offectively 
done by Government as acts of state, still, in or after 1861 (which 
is the earliest possible date for Girwar’s sanad, ‘for it was in April 
of that year that he asked for it) no executive act of the Govern- 
ment could have created an estate descending by any rule of in- 
heritance other than that laid down by the law, and the law in the 
present case would be the Hindu Law. 


Whatever force such a contention might otherwise have had 
appears to their Lordships to be removed by the Act to which their 
attention was called, Act XV of 1895.* That Act recites, amongst 
other things, that doubts have arisen as to the power of the Crown 
to impose limitations and restrictions upon grants and other transfers 
made by it or under its authority, and it is expedient to remove 
such doubts. And 8. 3 enacts that “all provisions, restrictions, 
conditions and limitations over, contained in any such grant or 
transfer as aforesaid shall be valid and take effect according to their 


* The Orown-Grants Act; 1895. 
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tenor, any rule of law, statute, or enactment of the Legislature to 
the contrary notwithstanding.” 


The present appeal relates mainly to taluka Mahewa, and the 
argument before their Lordships dealt only with it. The principle 
adopted in this judgment only applies to that taluka, including, of 
course, any property that may have accreted to it since the date 
of the sanad under which it is held. It has been pointed out by 
counsel that the suit out of which the appeal arises related also to 
the property said to have been acquired apart from the taluka.* 
It seems clear that their Lordships have not materials before them 
to enable them to define what property, if any, other than the 
original contents of the taluka now passes as part of it. 


It would hardly be safe to rely for the present purpose upon 
the admission mentioned at page 887 of the Record. 


Their Lordships will therefore humbly advise His Majesty to 
make a declaration that the taluka Mahewa, as constituted at the 
date of the sanad, with accretions (if any) or properties (if any) 
appurtenant to the taluka has passed to the appellant, and that as 
to any other property of the deceased the decrees of the Courts 
below are not affected, and to order that it be left to the Court of 
the Judicial Oommissioner, if it be found that there is real contro- 
versy on the point, either itself to determine what property falls 
under one category and what under the other, or to remit the case 
for inquiry to the Court of the Subordinate Judge, and to order 
that so far as may be necessary to give effect to the first part of the 
foregoing declaration, the decrees of the Courts below ought to be 
discharged, and the snit dismissed, but that, in the special circum- 
stances of the case, the costs of the parties on both sides in those 
Courts should be paid out of Balbhaddar’s estate. The first respon- 
dent will pay the appellant’s costs of this appeal. 


The second respondent, another son of Sheo Singh’s, was, on 
his own application, added as a party by order in Council, but he 
has not lodged any case, nor did he appear by counsel before their 
Lordships. There will be no order as to the costs of his applica- 
tion, and any costs incurred by him in the appeal must be borne by 
himself, 


* Seo paragraphs 8 and 9 of the plaint; Record page 2. 
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IN THE HIGH COURT OF JiDICATURE AT MADRAS. 


Present :—Sir S. Subrahmania Aiyar Ofictating Chief, Justice, 
and Mr. Justice Boddam. 


Muthusawi Pillai ... T ... Appellant* (Plffs.) 
v, 
Arunachallam Chettiar and another ... Respondents (Defts.) 


Madras Rent Recovery Act, VII of 1866, 88.1, 3, 38, 839—Intermediate landholders— Muthusami 
Right of superior landholders to sell defaulter’s nierest—Oultivating tenant. Pntai 
An intermediate landholder liable to pay rent to a superior landholder may be a HF i 
proceeded against under Ss. 38 and 39 of the Madras Rent Recovery Act (VIII of 
1865) for arrears of rent, Ss. 38 and 39 directing a tenant’s interest in land to be sold 
for default of payment of rent of the current year is not confined to cases where the 
tenant proceeded against is n cultivating tennant to whom 8. 3 is applicable. 


The effect of the reference in B. 38 to landholders mentioned in S. 8 is to exclude 
landholders falling under 2nd para of S. 1 (s. e., ryotwari holdera) from the benefit of 
the provisions in Ss. 38 and 89. 


Nallayappa v. Ambalavana' discussed. 


Second appeal from the decree of the District Court of 
Madura in A. S. No. 250 of 1903 presented against the decision of 
the Head Assistant Collector of Ramnad in §, S. No. 16 of 1903. 


K. N. Asya Atyar for appellant. 


T. Rangaramanujachariar for respondent. 


The Court delivered the following 


JUDGMENT :—The respondent is the manager of the Rames- 
waram Devasthanam. ‘The appellant is the lessee of a village 
forming part of the endowment of tho Devasthanam. The res- 
pondent proceeded under S. 39 of the Rent Recovery Act (Act 
VIII of 1865) in respect of arrears of rent due for fusly 1811 
under the terms of the lease, 


The legality of the distraint is impeached on behalf of the 
appellant and in support of his contention reliance is placed ‘on 
the concluding portion of the opinion of the Full Bench in 
Nallayappa Pillian v. Ambalavana Pandara Sannadht’. No 
doubt the cases referred to therein have beon overruled by the 
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Muthusami opinion so far as they proceed on the supposition that the 
a word tenant as defined in S. 1 ofthe Act is applicable to an 
oes intermediate land-holder who has to pay rent to a superior 
land-holder. We do not, however, understand this passage to lay 
down that an intermediate land-holder bound to pay rent to a 
superior iand-holder is not a tenant within any of the other pro- 
visions of the Act as in effect contended for on behalf of the appel- 
lant. If that were the meaning of the Full Bench there was no 
necessity for the guarded and qualified language used and quoted 
above. The opinion wonld have been directly to the effect that 
intermediate !and-holders paying rent to superior land-holders were 
not tenants for any purposes whatsoever underthe Act, This 
certainly would have been the case as the prior Full Bench case in 
Lakshminarayana v. Venkatarayanam! quoted in the opinion with 
approval explicitly proceeded on the footing that intermediate land- 
holders bound to pay rent to superior land-holders ‘were tenants 
within the meaning of the Act for some of the purposes though 
not tenants within the meaning of 8. 8. We are unable, therefore, 
to accept the argument that the respondent was altogether disen- 
titled to take proceedings for the recovery of the rent under the 
Act, nor do we see anything in the language of Ss. 88 or 89 to 
confine the operation of those sections to cases where the tenant 
proceeded against is a cultivating tenaut to whom S. 3 is applicable. 
S. 88, no doubt, refers to land-holders referred to in S. 8 but the 
respondent here is undoubtedly such a land-holder. The true 
effect of this reference in N. 38 to land-holders mentioned in 8. 3 
is to exclude land-holders falling under the second para of §. l, 
namely, all holders of land under ryotwari settlement or in any way 
subject to the payment of land revenue direct to Government and 
all other registered holders of land in proprietary right from 
resorting to the remedy made available by those two Ss. 38 and 89 


We think the claim for damages set up by the appellant is 
not a matter to be considered in this litigation. The secon’ appeal 
fails and is dismissed with costs. 





1, I. D. B, 3b M. 116, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(APPELLATE JURISDICTION.) 

Present :—Sir S. Subruhmania Aiyar, Officiating Chief Justice, 
and Mr. Justice Benson. 


Harold Clive Johnson and others ... Appellants* (Plain- 

tiffs in O. 8. A. 48). 

Porto Novo Uundasamy and others ... Appellant (Plaintiffs 
in O. 8. A. 51). 


v. 
The Madras Railway Company .. Respondent. 


Act XII of 1855—Limitation Act, XV of 1877,88.7, 8 and Sch. If, Art. 21—“ Representa- 
tives,” meaning of-—Nature of right conferred by Act XUI of 18565—Nature of Sutt— 

“ Joint claimants,” meaning of, in 8. 8 of the Limitation Act—One of several per- 

sons beneficially entitled to compensation being major—Sust by a minor beneficiary 

after one year—Bar of Limitation. 

The relations of a person whose death was caused by the wrongful act of another 
could not, prior to the enactment of Act XIII of 183%, claim compensation on account 
of the death. Such a right to claim compensation was conferred by Aot XIII of 
1856, f 

It is not correct to say that the term “representatives” as ugod in 8. 1 of Act 
XII of 1855 has no application to Europeans and Eurasians, nor is it correct to 
say that it includes all the “ heirs ” of the deceased. - 

It means and includes all or any one of the persons for whose benefit a suit under 
the Act can be maintained. 

Only one smb ig allowed to enforce the claims of all the persons boneficially 
entitled and in such suit the rights of each and every one of them shall be adjudged 
and adjusted by the Oourt. Such suit may be brought by the exeoutor or administra- 
tor of the deceased, or where there is none such or where such executor or adminis, 
trator fails or is unwilling to sae, the suit may be brought by and in the name of the 
representatives of the deceased. 

The right of the beneficiaries to compensation is & right distinct in each so that 
the beneficiaries are not entitled to olaim compensation joindly but are entitled to 
claim relief severally in respect of the same cause of action. 


Where of several beneficiarics entitled to claim compensation under Act XIII of 
18655 some are under no disability while others are, the latter will not be entitled to 
claim the benefit of 8.7 of the Limitation Act and are noither “ joint creditors” nor 
“ joint claimants” within the menning of B. 8 of the same Act so that a suit brought 
by persons under disability under such circumstances will be barred if brought more 
than one year after the acornal of the cause of action. 


The term “ joint claimanta” in S. 8 of the Limitation Act is used with reference 
to persons whose substantive right is joint or who possess the same identical substan- 
tive right and not to persons whose rights are distinct and different. 








* 0.8. A, Nos. 48 and 61 of 1904, 19th April 1906. 
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On appeal from the Judgments of the Honorable Mr. Justice 
Moore, dated the 1st and 22nd of November 1904 inthe Ordinary 
Original Civil Jurisdiction of this Court, O. 8. Nos, 76 and 189 of 
1904 respectively. 


D. Chamier and Messrs, Short and Bewes for appellants. 


The Advocate-General, C. F. Napier and Messrs. Orr, David 
and Brightwell for respondent. 


The Court delivered the following 


JUDGMENT :—In one of these cases the plaintiffs are the 
minor children of one, Johnson, a railway passenger who was killed 
in the Mangapatam railway acejdent. The plaintiffs sue with 
their mother, the widow of the deceased, as their next friend ; in 
the other suit the plaintiffs are the «minor children of a Hindu 
named—Narayanasamy Mudali, another Railway passenger who 
lost his life in the same accident. They also sue with their mother, 
the widow of the deceased as their next friend. In neither case 
is there any executor or administrator of the deceased. The suits 
are brought against the Madras Railway Company for compensa- 
tion under Act XIII of 1855 and were instituted after the expiry 
of one year from the death of persons referred to. The question 
is whether the suits are time-barred. The answer to this question 
must be in the affirmative with reference to Art, 21 of Schedule 
T of the Indian Limitation Act unless the bar is saved by the 
provisions of 8s. 7 or 8 of the Act. 


Before proceeding to consider the applicability of those 
provisions to the cases, itis necessary to see what is the precise 
nature of the right conferred by Act XIII of 1855 under which 
the claims are made. ` As stated in the preamble of the Act 
itself the relations of a person whose death was caused by the 
wrongful act of another were not, prior to its enactment, entitled 
to claim compensation on account of the death. The right to 
claim compensation in respect of sucha death was created by the 
Act. Itis provided that every suit shall be for the benefit of 
certain specified near relations of the deceased “and shall be 
brought by and in the name of the executor, administrator or 
representative of the person deceased, 
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The learned Advocate-General for the defendants contends that 
in the case of “ Europeans and Enurasians” the only “ representa- 
tive” of a deceased man is his executor or administrator, and that 
in this Act the word “ representative” has no application to Huro- 
peans and Earasians but is used only with reference to Hindus and 
Mahomedans. Mr. Chamier for the plaintiffs contends that the 
word “ representative” in the Act is equivalent to, and includes, 
all the “heirs” of the deceased. We do not think that either of 
these views is correct. That the word is not equivalent to “ heirs’ 
seems clear from the fact that in Act XII of 1855 which was pass- 
ed on the same day as Act XIII and which deals with a cognate 
subject, the right is given to bring a suit against ‘heirs or repre- 
sentatives” of the deceased wrong-doer. Nor do we think that 
there is any reason for limiting the meaning of “ representative” 
in the narrow way suggested by the Advocate-Goneral. We think 
that the word means and includes all or any one of the persons 
for whose benefit a suit under the Act can be maintained. These 
persons are the representatives of the deceased in the sense that 
they are the persons taking the place of the deceased in obtaining 
reparation for the wrong done. 


In cases where the deceased is represented by an executor or 
an administrator such an executor or administrator is given the 
power to sne for the compensation for the benefit of the specified 
relations. Where there is no executor or administrator or where 
there is one and he fails or is unwilling to sue, then in our opinion 
the suit may be instituted by and in the name of the “ representa- 
tive of the person deceased.” But one suit only is allowed to 
enforce the claims of all the persons beneficially entitled, it being 
provided that the rights of each and every one of them shall be 
adjudged and adjusted by the Oourt in such suit. The right of 
each beneficiary is only to receive compensation in proportion to the 
loss occasioned to him by the death of his deceased relative. 


From this it follows and it was in effect so decided in Pym 
v. The Great Northern Railway Company, with reference to 
the provisions of Lord Campbell’s Act, that the right of the bene- 
ficiaries to compensation is a right distinct in each. In short, the 
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beneficiaries entitled to compensation under Act XIII of 1855 are 
not persons entitled to claim compensation jointly but are parties 
entitled to relief severally in respect of the same cause of action 
which is:enforceable at the suit of all or any one of them suing for 
himself and the rest. If this is the correct view of the statutory 


.tight given to persons in the position of the plaintiffs in these cases, 


it is clear that S. 7 of the Limitation Act has no application to 
suits such as the present, since in each case there is a widow of the 
accused who was under no disability and who could have sued, 
and therefore all the persons entitled to the compensation and 
capable of instituting the suit were not minors or otherwise inca- 
pable of suing within the period of one year prescribed by Art. 
21. With reference to the view that in cases like the present the 
suit might have been brought by any one for the benefit of all, 
the case is analogous to that of joint decree-holder who can, with 
the permission of the Court under 8S. 281, C. P. O., take out 
execution of the decree for the benefit of himself and the other 
decree-holders, but who was hold not to be a person entitled to 
apply in his own right within the meaning of 8. 7 of the 
Limitation Act. See the Full Bench decision in Pertasams v. 
Krishna Atyan,| where it was held that the time with reference 
to an application for the execution of a decree passed in favour of 
several persons jointly ran against all the deoree-holders notwith- 
standing the minority of some of the decree-holders, and notwith- 
standing that any one of them might, with the permission of the 
Court, have executed the whole decree on behalf of all. 


Passing now to S. 8 ofthe Limitation Act, that also must 
be held to be inapplicable. Of course persons having claims such 
as those sought to be enforced here are not joint creditors, and 
unless they can be held to be joint claimants of the kind mentioned 
in the section, the benefit thereof cannot be claimed by them. From 
the language of the whole section it is obvious that the term “ joint 
claimants” is used with reference to persons whose substantive 
tight is joint, or to put it otherwise with reference to more than 
one individual possessing the same identical substuntive right. 
The latter part of the section relating to the discha:ge by one of 





1. LL, R 25, M. 431. 
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the joint-creditors or claimants, without the concurrence of- the 
others, conclusively points to the correctness of this view. 


The expression therefore does not comprehend persons whose 
rights are distinct and diferent, but who sre permitted to enforce 
such separate rights by one judicial process to which all are par- 
ties or by a process instituted by one on behalf ofall. Ahimsa 
Bibi v. Abdul Kader Bahibl is distinguishable on the ground that 
the right to sue for an account and share of profits of the partner- 
ship sought to be enforced by the heirs of the deceased partner was 
joint and indivisible notwithstanding the several character of 
their interests inter sz in the profits if any. 


Now with reference to suits brought for compensation under 
the Act as it is stood before it was amended by Act IX of 1871, 
the question of the disability of any or all of the persons 
entitled to compensation was immaterial, and the suit had to 


be brought within a year from the date of death. Whether 


when the words “and that every such action shall be brought 
within 12 calendar months after the death of such deceased 
persons” in & 2 of Act XII of 1855 were repealed and 
Art. 21 of the second schedule to Indian Limitation 
Act was introduced, there was an intention to make . a 
real change in the law it is not easy to say. Having regard to 
the object and purpose of Act XII of 1855, and the inexpediency 
of postponing the trial of questions of fact involved in a 
claim to be msde under the provisions of the Act, it is not 
probable that the running of time was meant to be suspended 
on account of any disability on the part of some of the persons 
beneficially entitled. It is not improbable that the repeal of the 
provision as to limitation contained in Act XIII of 1855 as it 
stood before the amendment and the enactment of Art. 21 in lieu 
of it, were merely for the sake of symmetry, as urged by the 
learned Advocate-General, still the mere absence of evidence that 
the legislature intended to effect a real change in the law would 
not justify the Court in holding that the present suits are 
barred by linitation if the language of 8.7 or 8 was grammati- 
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cally’ capable of application to them. That, however, as already 
pointed out, is not the case. 


The conclusion of the learned Judge is therefore ‘right and 
the appeals fail and are dismissed with costs (two counsel). 


seer ener 


IN THE HIGH COURT OF JUDICATURH AT MADRAS. 


Present :—Sir Charles Arnold White, Chief Justice, 
and Mr. Justice Subrahmania Aiyar. 


Bankula Vittil Usman Koya and another.. Appellants* 


v. ( Plaintiffs). 
Chidriamokkausa Akoth and another ... Respondents 
' (Defendants). 


Landlord and tenant—Tenants for a term of years—Letting into possesion— Obligation 
to surrender on the eapiry of term—Tenant’s righi to set up jus tertu—Estoppel. 

A tenant is estopped from disputing the title of the landlord who has let him into 
‘possession. 

A tenant who has been let into possession by a landlord under a lease for a 
term of years is bound to surrender it to such landlord at the expiration of the lease 
even apart from any covenant by the tenant to surrender. He cannot set up a jus 
tertii in a third person (having a title paramount) unless during the period of the 
tenancy there has been an ouster by the person having the title parameunt soas to 
determine the original lessor’s right at the date of the lease. 


Second appeal against the decree of the District Court of 
South Malabar in O. S. No. 24 of 1902 presented against the 
decree of the Principal District Munsif’s Court ‘of Calicut in O, 8. 
No, 487 of 1901. 


„V. Krishnaswami Asyar (with B. Govindan Nambiyar) for 
appellants. : 


J. L. Bosarto for respondents. 
The Court delivered the following 


JUDGMENT :—The lst plaintiff granted to the Ist defendant 
a lease of certain land for 6 years. On the expiration of the six 


#8, A. No. 1435 of 1902, 19th August 1904, 
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years the plaintiff sued the defendante for recovery of possession Usman Koya 


of the land, rent and mesne profits. Ohidriamok- 
The Ist defendant set up the defence that the land was not 


the property of the 1st plaintiff but the property of Government 
and that in 1898 he had accepted a putta from Government 
comprising the land in question. The Lower Courts were of 
opinion that on the facts, the Ist defendant had established a 
good defence tothe plaintifs suit. The ordinary rule of course 
is that a tenant is estopped from denying the title of the landlord 
who let him into possession. 


Mr. Rosario on behalf of the 1st defendant did not attempt 
to support the judgment of the Lower Appellate Court on the 
ground taken by the District Judge. But his argument was that 
admitting the lst plaintifi’s title to the property in 1891 that title 
was determined in 1898. 


The Ist defendant entered into possession under the lease 
granted to him by the Ist plaintiff in 1891 and during the period 
of his tenancy nothing oceurred which could be treated by the 
party having (as we assume) the title paramount which amounted 
to an ouster of the Ist defendant so as to operate as a determi- 
nation of the lessor’s right as they stood at the date of the lease 
by him to the 1st defendant. 


Even apart from the rights of the Ist plaintiff under the 
covenant to recover possession at the expiry of the term of the 
lease, the Ist defendant was bound to surrender at the expiry of 
the term. We must set aside the decrees of both the Lower Courts 
and give the 1st plaintiff a decree for possession with mesne profits 
from date of plaint (to be ascertained in execution) till delivery 
of possession or the expiry of three years, whichever is earlier. The 
plaintiffs are entitled to costs throughout. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subramania Aiyar and Mr. Justice 
Sankaran Nair. 


Krishnamachariar (minor) by his next friend 


Andalammal ... oe ies .. Appellant* 
(Pettttoner). 

v. (Plaintiffs heir). 
Rukmani Ammal ... ia we .. Respondent 


(6th Defendant), 


Euscution—Agreement by plainnff not to prosecute claim and not to execute decree— 
Decree by plainit{fi—Release—Registration. 


Where the plaintiff agreed by a docament not to prosecute his olaim to property 
for more than 100 Bs. against one of the defendants as ihe plaintiff was satisfied 
that the defendant had the title and even if he obtained a decree not to execute it 
against such defendant and the plaintiff obatined a decree against such defendant, 
and on his death his representative applied for ‘exeontion .— 


Held, (1) that the document was not a release and did not require registration ; 


(2) that even if it was a ielease the portion containing the covenants not 
to prosecute the claim and not to execute the decres was independent 
of the release and was admissible in evidence ; 


and (8) that the application for execution in the face of the above agreement 

was not maintainable. 
Appeal against the order of the District Court of Chingleput, 
passed in E. P. No. 18 of 1900, in O. S. No. 6 of 1886 on its file 
(Appeal No. 207 of 1887 on the file of the High Court of Madras), 


The facts were that plaintiff wrote to the 6th defendant that 
he would not press his claim against her and that even if he got a 
decree he would not execute it against her, and asked her not to 
defend the suit. She did not defend the suit, and a decree was 
also passed against her. The plaintiff sought to execute the 
decree against her, The respondent pleaded the agreement in bar. 
The District Judge overruled the plea on the ground that it was 
not open to the judgment-debtor to plead it and granted execution. 
The High Court reversed the order on the ground that the agreement 
could be pleaded and remanded the petition for disposal. The 
District Judge found the agreement proved by the letter and held 








£ 0, M. A. 61 of 1904, 6th July 1904, 
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that the plaintiff was estopped from executing the decree. Hence 
' this appeal. 


S. Kasturiranga Aiyangar for appellant. 
P. 8. Sivaswamy Aiyar for respondent. 


S. Kasturirangu Aiyangar for appellant :—The release is inad- 
missible for want of registration. (8. A. J. The letter primarily 
speaks of the plaintiff not pressing his claim in suit or in execution. 
That does not require registration.) The gist of the transaction is 
that the plaintiff gives up his righi to the property. The Distriot 
Judge is wrong in admitting it even for what he calls a collateral 
purpose. (S. A. J. The authorities are clear that the document may 
be used in evidence for a collateral purpose). It is not admissible, 
because the purpose for which it is used must affect immoveable 
property. See 8 M. 152, 13M. 308, 15M. at 839. 


P. 8. Sivaswami Atyar for respondent :—Docnuments which 
require registration for the primary object for which they are 
intended my yet belooked at for a collateral purpose. See 17M. 
462. 8M. case is distinguishable because the transaction sought 
to be enforced was dependent on the right to immoveable pro- 
perty which could not be proved for want of registration. The 
question here is not one of separating one part of a document from 
another. The casesin 18M. and 15M. have no application to this 
case. 

The Court delivered the following 


JUDGMENT :—The minor appellant’s ( petitioner’s) father, 
the plaintif in the suit agreed by Exhibit I not to prosecute the 
suit against the respondent, the sixth defendant. and even if a decree 
were passed, not to execute the decree on the ground that he had 
discovered that the property had been sold to her by the first defen- 
dant. The suit was accordingly not defended by the sixth defend- 
ant. Nevertheless the property came to be included in the decree. 

The father did not execnte the decree and on his death 
an application was made on behalf of his son a minor to exe- 
cute the same. 

The Judge dismissed the application. We entirely agree with 
the judge that the letter Exhibit Iis genuine. Itis contended 
that even in this view it cannot be admitted in evidence because it 
requires registration as affecting immovesble property of the value 

e 
T 


Kirshnama 
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of more than one hundred rupees. We are unable to agree with the 
contention that this Exhibit I was intended as a release of the in- 
terest of the deceased plaintiff in the property. The real purpose 
of the communication was only to inform the sixth defendant that 
the plaintiff agreed not to prosecute any further his claim against 
her and if it should happen that the decree came to cover the 
property claimed by her, he would not execute the decree. 


The general expressions in the letter on which the appellant 
relies when taken with the other parts of the document should be 
construed therefore as merely emphasizing the view that the sixth 
defendant’s right to the property isnot open to any exception. 
But assuming it were otherwise and the portion of the letter relied 
on could be treated as a release and therefore not receivable in evi- 
dence as to such release, the document Exhibit I is clearly admis- 
sible in evidence for the collateral purpose of proving that the de- 
ceased plaintiff was not to prosecute the suit or to execute the decree 
should the property be included in the decree. That these promises 
areindependent of the alleged release is obvious and they are 
merely covenants not affecting immoveable property of the value 
of more than one hundred rupees. 


We thins, therefore, that the Lower Court was right in 
refusing to grant the applicution to execute the decree, and we ac- 
cordingly dismiss the appeal with costs. 


On the Memorandum of objections we direct that the costs in 
0. M. A. No. 19 of 1901 in this Court and in the Lower Court on 
remand be inserted in the table of costs, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Davies and Mr. Justice Renson. 


Thammanna altas Lingai Goundan and 
others... she ‘ay .. Accused in O. C, 
No. 194 of 1904 
on the file of the 
v. ist Class Sub- 
Divl.: Magistrate 
of Coimbatore.* 

King-Emperor. 

Oriminal Procedure Code, 8. 488—Offence not triable exclusively by Oourt of Session— 
District Magistrate directing Sub-Divistonol Magistrate to commit to Sesstons— 
Legality—Opportuntty to show cause, necessity. 

A District Magistrate has no power under 8. 486 of the Oriminal Procedure 

Code to direct a Sub-Divisional Magistrate to commit the accused for trial to the 


Sessions ina case where the offence with which the accused is charged is not one 
triable exclusively by the Court of Sessions, 


A District Magistrate acting under 8. 486 should give the accused opportunity to 
shew oanse why the commitment should not be made. 


An opportunity given to shew oause before the Assistant Magistrate is not a 
compliance with the law. 
Case referred for the orders of the High Court, under 8. 488 
of the Oriminal Procedure Code, by the Sessions Judyo of Coimba- 
tore in his letter, dated 7th August 1905, No. 8341. 


T. R. Krishnaswami Aiyer for T. R. Ramachandra Aiyer, 
for the accused. 


The Court made the following 


ORDER :—The provisions of S. 486, Criminal Procedure Code, are 
explicit, but have not been observed by the District Magistrate. 
The offence with which the accused were charged is not one triable 
exclusively by the Court of Sessions. The District Magistrate 
therefore had no power under 8. 486 to direct the Sub-Divisional 
Magistrate to commit the accused for trial. In any case the 
District Magistrate should have given the accused un opportunity 
of showing cause before himself why the commitment should not 


* 0. R. O, No. 296 of 1005, 38rd August 1908. 
e 





Emperor. 
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Thomina be made. The opportunity given to show cause before the Assistant 


King- 
Emperor. 


Magistrate cannot be regarded as a compliance with the law, 
though the’ Assistant Magistrate forwarded a statement of the 
accused to the District Magistrate. We set aside the commit- 
ment, and the order of the District Magistrate, directing the 
commitment to be made. 


It is open to the District Magistrate to pass fresh orders on 
the complainant’s petition in accordance with law under 8. 486 or 
437, Criminal Procedure Code. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Davies and Mr. Justice Sankaran Nair. 


Raghava Chariar (dead) and two others, 
legal representatives of the original 
appellant es ... Appellants* (Pif. and 
hie representatives). 
v. 


Seshadri Iyengar and others ... Respondents. (Defts.) 
Civil Procedure Oode, 8. 48—Morigage ustfructuary—Suit for mortgage money, diemts- 
sal of—Second suit for possession of mortgaged property—Bar, 


Where a usufructuary mortgagee first brought a suit for the recovery of the 
mortgage money and failed in such suit a second snit by him for possession of the 
mortgaged property was not barred by 8. 48 O. P, C. 


Second Appeal from the decree of the District Court of 
Chingleput in A B. No. 209 of 1901 presented against the Decree 
of the Court of the District Munsif of Chingleput in O. 8. No. 462 
of 1900, 

Te V. Seshagiri Aiyar for appellants. 

VY. C. Destkachariar for respondents. 

JUDGMENT :—Wo agree with the decision in Veerana 
Pillai v. Muthukumera Asari! where the facts wero the same 
as in this case, namely, that the present suit was not barred 


# S, A. No. 399 of 1902, 20th March 1905. ° 
1l. oL L. R, 27 M, 102, + 
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under |S. 48 ‘of the Code of Civil Procedure, The right 
claimed in the previous suit was the recovery of the mortgage 
money by the sale of the property which was quite different from 
the right claimed in the present suit, the possession of the mortgag- 
ed property. We must, therefore reverse, the decrees of the courts 
‘below and direct that the suit be restored to the file of the District 
Munsif and disposed of according to law. The respondents must 
pay the appellants’ costs in this and in the Lower Appellate Court. 
The costs of the Munsiff’s Court will be provided for in the final 
decree. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir S. Subramania Aiysr, Offg. Chief Justice, 
and Mr. Justice Bhashyam Aiyengar- 


Tholasiram and another... .. Appellants* (2nd and 
8rd Defts.) 
v. 
Duraji and others ae ». Respondents (Plffs). 


Sale of goods—Goods obtained by cheating—Vondor suing for price—Subsequent election 
to avoid contract—Title of vendor ceasing—Third person acquiring title from 
vendes—Oontract Act 8, 108, Exception 8. 


Where the vendors from whom goods (jewels) were obtained by false pretences 
amounting to the offence of cheating sued and obtained a deoree against the vendee 
for the price of goods which had been sold by the latter to third persons the vendors 
could not afterwards elect to avoid the contract which was only voidable and could 
not claim to recover the goods from the third persons. 


Whero the original vendors had exercised their right of election and had in effect 
affirmed the contract, their title to the goods ceased and exception 3 to 8.108 of the 
Contract Act would not enable them to recover from third parties the goods, the 
subject-matter of the offence after their title had thus ceased. 


Appeal from the decree of the District Court of Bellary, 
dated the 6th day of September 1901, in O. S. No. 4 of 1901. 


The Advocate General and Messrs. Barclay, Orr and David for 
appellants. 


S. Swamtnadhen for respondents, 
# A. No, 11 of 1902. 3rd November 1908. 


Tholasiram 
v. 
Duraji 
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JUDGMENT :—Upon the face of the plaint itself it is clear 
that the plaintiffs had no canse of action against any of the defen- 
dants. Assuming, as found by the Court below, that the articles 
were sold to the first defendant under false pretences amounting to 
the offence of cheating, the contract of sale was but voidable at the 
instance of the plaintiffs. They, however, as stated in the plaint, 
brought suit against the first defendant for the price of the jewels 
sold and delivered to him and obtained a decree for the same and 
the decree was subsisting at the date of the suit. After the plain- 
tiffs had thus obtained the decree which is subsisting, they could 
uo longer elect to avoid the contract. That being so at the date of 
the suit, the plaintiffs had not only no title to the property, but 
they were not in a position to avoid the contract so as to divest the 
property from the first defendant with the resnlt of re-vesting it in 
the plaintiffs, The second end third defendants had therefore 
acquired a valid and indefeasible title to the goods respectively 
purchased by them from the first defendant. Exception 3 to 3.108 
of the Indian Contract Act would not enable the original owner of 
the property to defeat the title of a purchaser from one who became 
transferee of the property from the original owner under a con- 
tract entered into in circumstauces which involved the commission 
of an offence if the title of the original owner had since absolutely 
ceased. We may also add that in this cage the plaintiffs after they 
brought suit for the recovery of the price of the jewels from the 
first defendant, preferred a criminal complaint of cheating against 
the first defendant, which necessarily implies a knowledge on their 
part of the offence committed by the first defendant, and notwith- 
standing such knowledge,even if they had no such knowledge prior 
to that suit, they prosecuted the suit and obtained the decree. 


We therefore reverse the decree of the Lower Court and 
dismiss the suit. The plaintiffs will pay the costs of the second and 
the third defendants throughout and the first defendant will pay 
his own costs throughout, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Boddam. 


Venkatarama Iyer and others | a. Appellant*(Cér.-Pire. 
2 to 5 Defendants). 
V, 
Duraisami Iyer ... re ... Respondent (Ptr. 
Plaintif). 


Suit for money against father and sone—Decree in first Oourt—Appeal to High Court— 
Execution by decree-holder—Attachment—Decree modified by High Court—Effect 
of modification upon attachment—Construction of decree. 


Where a creditor sued the father and his sons for recovery of money and 
obtained # deoree in the first court and on appeal to the High Oourt the decree was 
not set aside but modified in respect of certain details in the amount and it was 
directed therein that the share of the father was liable but that no order was to be 
passed in respect of the song except that they should bear their own costs and before 
the deoree of the High Court the creditor attached the joint property of the father 
and his sons (including the shares of the latter) -— 


Held, (1) that only the personal share of the father was liable to satisfy tho 
decree and that the shares of the gons were not liable; 


and (2) that the decree not being set aside or reversed but only modified, the 
attachment as regards tho father’s share would stand, 


Lala Jagat Narayan v. Tulesram distinguished. 
Appeal against the order of the Subordinate Judge’s Court of 


Kumbakonam dated 8rd December 1908 on E. P. No. 151 of 1908 
(0. S. No. 8 of 1897.) 


V. Krishnaswami Aiya and S. Srinivasa Aiyangar for 
appellant. 


P. R. Sundara Aiyar, T. Rangachartar and T. Natesa Atyar 
for respondent. 


JUDGMENT :—We think the Subordinate Judge was wrong 
in holding that the share of the first defendant mentioned in para- 
graph 8 of the decree of the appellate Court meant the share of the 
first defendant as represented in the partition (including the shares 
in that shares of his sons): We are of opinion that it means only 
the share personal to the first defendant and does not include the 








* A. A. 0. No, 72 of 1904 lst November 1904. 
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the shares of his sons, that is it meant only 4th of rd of the whole 
property. Otherwise, it would be impossible to give effect to the 
direction of the High Court in their judgment in Appeal Suit No. 
208 of 1889 that no order should be passed in respect of the 
appellants (that is defendants Nos. 2 to 5) except that they should 
bear their own costs. We, however, agree with the Subordinate 
Judge that there was no actual reversal of the Subordinate Judge's 
original decree by the High Court. The High Court in fact only 
modified the decree given for the plaintiff. That being so, thero is 
no reason/why the attachment so far as it relates to the first defend- 
ant’s personal share apart from the shares of his sons, defendants 
Nos. 2 to 5 should terminate in consequence of the decree of the 
High Court. The case of Lala Jagat Narayan v. Tulsiram' 
is different. There the original decree was passed ea parte, 
and was entirely set aside as being improperly passed and it then’ 
ceased to exist and the faci that the court passed a similar 
decree did not revive or keep it alive. Here the original decree 
was a decree forthe plaintiff for money and the appellate Court’s 
decree did not set it aside but passed a decree for the plaintiff for 
money also though the principle upon which they arrived at their — 
figures was different to that acted upon in the first Court. The decree 
of the first court never terminated but except in respect of certain 
details was in fact affirmed though modified. In the result we 
modify the orders of the Subordinate Judge by directing that the 
decree~holder may bring’ to sale the first defendant’s 4th share of 
the property attached. l 


The respondent must pay the appellant’s costs of this appeal 
The memorandum of objections is dismissed with costs. 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


(ON APPEAL FROM THE HIGH OOURT OF JUDICATURR 
AT FORT WILLIAM IN BENGAL). 


Present :—-Lord Davey, Sir Andrew Scoble, & Sir Arthur Wilson. 


Tittram Mukerji and others .,, .. Appellants* (Defts.) 
v, . , 
Cohen and others... si ...Respondents (Plffs.) 


Junglebart leaso—-Right to surface—Subsequont Khorphosh grant—Right of grantee— Tituram 
Right to surface and mineral—Injunctron, granting of—Sound diserelion—Spoerfic Mukerji 
Relief Act I of 1877, S. 53. 


A junglebari lease granted by a landlord to a onltivator who cleared a tract 
from jungle and brought it to cultivation and held it at a certain rent, entitles the 
holder to the exclusive usc and possession of the surface, and the right to tho 
minerals remains still in the lessor, 


Va 
Cohen. 


A Khorphosh grant for maintenance to a junior member in the absence of any 
express grant or in the absence of a family or territonal custom enures only during 
the life of tho grantee and gives to the latter only a right to the rents and profits. 
It does not carry with it a right to the open mines and remove the minerals. 


Such holder of a Khorphosh grant is not entitled to claim possession as the Jungle- 
bari lessee is exclusively entitled to the same nor is he entitled to the minerals ; but 
he has a sufficient interest in the soil as entitles him to object to the working of the 
minerals therein (by any person rightfully claiming entitled under the lessor) with- 
out his consent and may be entitled to recover damages where the minerals are so 
worked without his consent and where there has been an injury to his reversion. 


The granting of an injunction under B. 52 of Act I of 1877 is in the discretion of n 
court. In the exercise of a sound discretion,no injunction ought to be granted where there 
is no evidence of any injury to the reversion vested in the holder of Khorphosh grant, 
nor is there any evidence that his right (viz., security for the rent which he is entitled 
po receive) has been interfered with or impaired and when the granting of the in- 
junction will inflict far more injury to the persons against whom injunction is sought 
than any benefit which the holder of the Khorphosh grant muy derivo by the injuno- 
tion being granted. 


Their Lordships’ judgment was delivered by 


Sw Arthur Wilson:—This is an appeal from a judgment and 
decree of the High Court of Calcutta, dated the Sth May 1901, 
affirming a decree of the Subordinate Judge of Manbhum, which 
dismissed the suit with costs. The case relates to the right to 
the minerals under lands in Mouzah Golokdihi, pergunnah Jheriah, 





* 4th August 1906. 
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in the district of Manbhum, and to various questions in connection 
therewith. Pergunnah Jheriah forms part of the estates of the 
Raja of Jheriah. 


On the 22nd April 1824 the then Rajah of Jheriah executed 
a lease, of the kind well known in that part of India as a “ Jungle- 
bari” lease, in favour of Golok Mudi, the material parts of which 
are as follows :— 


To Golok Mudi.—This deed .....is executed to the following effect. In Mouzah 
Tisra......there are jungle lands within these bonndaries...... and the lands within 
these boundaries sre now settled with you aba rental of Rs. 13. You shall out the 
jungle... ..and prepare the landg. When the lands are prepared, rents will be assess- 
ed in the presence of five persons, and you shall pay 10 annas on every rupee thereof 
to the Rajah and you shall get six annas for your labour. On those conditions the 
lands within these boundaries with the jungle...... are given to you for jote and 
cultivation.” 


By 1885 or 1836 the time appears to have arrived for the 
further agreement contemplated by the lease just cited, and accord- 
ingly a fresh instrament was entered into. When this was done 
two things had happeued, first Golok Mudi had cleared jungle and 
brought the land cleared into cultivation Secondly, the Mouzha 
had become separated from Tisra and had acquired the appellation 
of Golokdihi after the name of Golok Maudi, the tenant. The 
material parts of the new. document are as follows :— 


“ To Golok Mudi of good behaviour. You have been holding of Mouzah Golok- 
“ dihi....as jungle buri chuck. .you have now cleared the jungle within these boun- 
daries in Mozah Golokdihi.’ “(Then follow calculations of rent)” “ Bs. 47—15 are 
fixed ag the rent,” 


As io the effect of these documents certain questions have 
from time to time been raised, and it may tend to simplify the 
treatment of this appeal if their Lordships’ conclusions upon those 
questions are stated once for all at the earliest possible stage. 
Their Lordships see no reason to question the decision of the Courts 
in India that the leases to Golok Mudi included the whole area of 
Golokdihi. ‘They also agree in thinking that those leases related 
to the surface and did not carry the subjacent minerals. The 
result is that Golok Madi and his successors in title became by the 
grant entitled to the exclusive possession and use of the whole 
surface of Golokdihj while the mineral rights remained in the Rajah, 
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Their Lordships also accept the finding of the Courts in India that 
the lands in dispute in the present case lie in Golokdihi. The title 
of Golok Madi has become vested in the defendants Hridoy Mudi 
and Gopal Mudi and the whole group may be conveniently spoken 
of collectively as the Mudis. 


At some date which cannot be precisely fixed, bnt which must 
have been before, and was probably shortly before, the 3rd June 
1849, Rajah Udit Narayansing, who had then succeeded to the 
Jheriah estate, made a Khorposh or maintenance grant to Nanda 
Kishore Sing, a near relative and a member of the Raj family, 
of certain villages including Golokdihi. The nature of this grant 
as far as it can be ascertained will be considered later. 


On the Ist March 1898 Nanda Kishore executed a mouras 
mokurari pottah in favour.of Purna Chunder Daw, by which he 


purported to convey to the latter the whole of his rights to surface 
and subsoil in Mouzah Golokdihi. 


Later in the same year on the Llith October, the Mudis exe- 
cuted a mourasi mokurari pottah in favour of the respondent 
Cohen, purporting to grant to the latter the surface and under- 
ground rights in Golokdihi and in particular the right to raise coal 
and other minerals. And, on the 2nd April 1896, Rajah Joy Mongal 
now become the Rajah of Jheriah, granted to the same Oohen a 
a mourasi mokurari pattah of the underground rights with the 
power of cutting and raising coal. 


The effect of these several transactions as affecting the right 
of raising coal from under Golokdihi was that Purna Chunder Daw 
acquired all that Nanda Kishore had to dispose of, while Cohen 
acquired all that the Mudis and all that the Rajah could convey. 


Cohen proceeded to raise coal under Golokdihi, and Purne 
Chunder Daw, (who is now represented by the appellants as his 
executors) instituted the present suit in the Court of the Subordi- 
nate Judge of Manbhum. He sued as defendants the Mudis and 
Cohen, and joined his own lessor Nanda Kishore as pro formé de- 
fendant. The Great Eastern Coal Company as assignees of Cohen 
were afterwards added as defendants and later still, for the pur- 
poses of this appeal the liquidators of the last mentioned Com- 
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Pavan pany were made parties. The plaint alleged that Nanda Kishore 

y. had been absolute owner and in possession of the land in dispute 
including the minerals under his Khorposh grant. It was also 
alleged that Nanda Kishore had acquired a like title by adverse 
possession. And the plaintiff claimed to stand in Nanda Kishore’s 
place by virtue of the pottah of the lst March 1893, He asked for 
a declaration of his absolute proprietary right to the land and the 
minerals, for possession, for damages in respect of the value of the 
coal removed, for an order to restore the land to its original state or 
the costs of doing so, for apermanent injunction against cutting, 
raising, and appropriating coal, and for relief generally. The pro 
forma defendant, Nanda Kishore, in nis written statement supported 
his tenant, the plaintiff. The other defendants denied the title of 
Nanda Kishore to the possession of the land and to the minerals, 
and maintained the title on the other side derived from the Mudis 
and from the Rajah. The suit was dismissed by the first Court, and 
the High Court affirmed that decision. At the trial the inquiry was 
naturally directed mainly to the nature of Nanda Kishore’s rights. 
The plaintiff relied primarily upon a document pnt forward as 
being the deed which created the Khorposh grant in favour of 
Nanda Kishore, and which it was said conveyed to him absolutely 
and permanently the whole of the Rajah’srights in Golokdihi. Both 
Courts in India however have found that the genuineness of that 
document is not established. And their Lordships see no sufficient 
ground for dissenting from that finding. The case based upon 
adverse possession failed altogether. Reliance was then placed 
upon the alleged custom, family or territorial, making Khorposh 
grants absolute and perpetual, but this case is now abandoned. It 
remained only to say what could be presumed as to the nature of a 
Khorposh grant, the existence of which is not disputed, but of the 
terms of which there is no direct evidence. Both the Courts 
in India held that the most that could be assumed as to the 
duration of such a grant was that it was for the life of the grantee. 
They further held that such a grant, regarding it as one for the 
life of the grantee, could not be presumed to be more than-a grant 
of rents and profits and could not be presumed to carry with it 
œ right to open mines and remove minerals, which are æ portion of 
the soil. In these conclusions their Lordships concur, and they 
consider as did the Courts in Indie, that these conclusions are 


Cohen. 
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‘sufficient to dispose of the case so far as it turns upon any title 
of Nanda Kishore to minerals. The claim of Nanda Kishore, 
or of the plaintiff through him, to possession of the surface is 
precluded by the exclusive right of possession granted to the 
Mudis by the Jungleburi leases and by them to Cohen. 


But on the argument before their Lordships the case for the 
appellants was placed upon another alternative ground. It was 
contended that assuming Nanda Kishore as Khorposhdar to have 
had and the appellants now to have, no proprietary interost in the 
minerals and no right to work them, still the latter have a suffi- 
cient interest in the soil of Golokdihi to entitle them to object to the 
working of minerals therein or thereunder by any person without 
their consent, and the question so raised has to be considered. 


What is asked for is an injunction restraining the raising of 
coal. In order to determine the validity of this claim it is neces- 
sary to realise clearly the position of the appellants claiming under 
Nanda Kishore. They have no right in the minerals, which belong 


to the Rajah or those who derive title from him. They have no - 


present right to the surface ; that belongs to the mudis or those 
entitled under them. The plaintiff, and therefore the appellants, 
might conceivably have been entitled to damages. If so, the 
damages would have been measured by the injury inflicted upon 
their interest in the property by what has been done. But that in- 
terest endures only during the life of Nanda Kishore under a grant 
to the latter of a date not later than 1849. And the right is 
limited to the receipt of the rents reserved under the lease to the 
mudis and such other rights if any as may be incident to such a 
reversion as that which has been acquired. The plaintifi asked 
for damages based upon the view that he was entitled to possession 
of the surface, both of which claims failed. He never asked for 
damages upon the only ground legally tenable. And this is 
natural, for there is no evidence of any injury to his reversion or 
that his security for the rent, which is all he is entitled to, will be 
in the least degree impaired. 


The right to an injunction depends in India upon statute and 
is governed by the provisions of the Specific Relief Act (I of 1887). 
8. 52 of that Act places the grant of an injunction in the discretion 
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Tio of the court, a discretion to be exercised of course as the discretion 

= of courts always is. Now, in the present case, there is no evidence 
that the respondents have done, or threaten to do, anything which 
will interfere with the enjoyment of any right vested in the 
appellants and the invasion of their right (if any) is of a theoreti- 
cal and trivial character which would at most give them a claim to 
nominal damages.’ Any injunction which could be granted would 
inflict far more injury on the respondents than any advantage 
which the appellants could derive from it. Their Lordships are 
of opinion that in the exercise of a sound discretion no injanction 
should be granted. 


Cohen. 


Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The appellants will pay the costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Siv 8, Subramania Aiyar, Officiating Chief Justice, and 
Mr, Justice Boddam. 
P. V. Muthar Sahib Maraikayar .». Appellant* (Plaintif). 
ve 
P. M. K. Kadir Sahib Maraikayar and 


others ... i as .. Respondents (Defend- 
ants). 


Muthar Sahib Negotiable insirumente—Assngnmenm-—Validity—Re-indorssmeni, necesaty for-—Agent s 
signature, whether on behalf of firm-—Oral evidence. 


A negotiable instrument can be assigned otherwise than by endorsement. 


v. 
Kadir Sahib. 


A promissory note, whether negotiable or not, is nevertheless a chose in action 
and ig subject to the incidents attaching to it in that aspect, so long as the rules of 
the law merchant are not departed from. The rules in regard to choses în action prior 
to the Negotiable Instruments Act do not cease to be any the Jess applicable to 

_them by the passing of the Act unless ita provisions, expressly or impliedly, affect those 
rules. The Act leaves untouched the rules of general law which regulate the trans- 
mission of bills by act of law and their transfer as choses in action or chattles accord- 
ing to the general law. The absence of saving provisions in the Indian Act similar 
to those contained in the English Act does not warrant the view that the Act 
abolished rules previously established, even though they are in no way inconsistent 
with any of its provisions. 


* 8, A. No. 788 of 1903, 16th August 1906, 
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Pattat Ambadi Marar v. Krishnan’ and Abboy Cheitt v. Ramachandra Raw, de- Muthar Sahib 
olared overruled by Mahomed Khumarali v, Ranga Rao’. Kadir Aahib, 


Where a prior indorsee takes up a note on payment, itis not necessary that the 
note should be re-indorsed to him in order to enable him to sue uponit. The posees- 
sion of a note by the maker or by the payee or by any subsequent indorsee is prima 
facie evidence that he is the brue and lawful owner thereof and that he hag acquired 
the full title thereto. Hllsworth v. Brewer referred to. 


The question whether an agent signed for himself or on behalf of the (principal, 
firm is one of fact to be determined with reference to the evidence in the case. The 
reception of parol evidence in regard to such a matter is subject to much the same 
rules as goveru written contracts generally. C.R.P. 401 of 1908 and Castrique 
v. Buttigieg’ referred to. 


Second Appeal from the decree of the District Court of 
Tinnevelly in A. 8. No. 371 of 1902, presented against the decree 
of the Court of the District Munsif of Srivaikuntam in O. 8. No. 
297 of 1901. 


The facts appear sufficiently from the judgment of the Ofici- 
ating Chief Justice. 


Dr, S. Swaminathan for appellant stated the appellant’s case, 


P. Krishnaswamt Iyer for respondent:—What are assign- 
ed are the promissory notes. The pronotes have been indorsed 
to the Bank and the Bank has not reendorsed them. The 
assignment is not of the right to compensation, but of his 
right in or to the notes. There is no reference to the Bank 
having called upon him or to his having incurred the loss by 
having to pay by reason of the call. S. 187 says that the Foreign 
law as regards Negotiable Instruments shall be presumed to be the 
same as that of British India unless the contrary is shown. The 
assignment in this case was not of the right to compensation. Pattat 
Ambadi Marar v. Krishnan! and Abboy Chetti v. Ramachandra 
Rau? are in one way and the cases in 24 M. 654 and the foot-note 
are the other way. Even assuming that assignment and indorse- 
ment are two modes of transfer, ufter once having indorsed, 
there can be no right of assignment. §. 78 was not brought to 








1. LL. Re, 11 M. 390. 4 11 Pick. 320, 
2 I. L.B., 17 M. 461, . & 10M. P, C. 98, 
B, 24 BL, 654.. 
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Muthar Sahib the notice of the Judges in 24 M. 654. Payment to the assignee 
Kadir Sahib. therefore cannot discharge. Payment must be made to the holder. 
24 M. lays down that an assignee of a bill has a right of suit even 
though the assignment was not by indorsement. [Officiating Chief 
Justice —There can be no holder and assignee at the same time]. 
I submit there can be. [0. C. J.—You mean the note is kept back]. 


The section relating to discharge is 5. 59., The words there 
are “is discharged ” and not “ must discharge.” 


In Byles, pp. 183, 201, it is said that “re-indorsement” is the prac- 
tice. Meyyappa Chetti had no property in the note by indorsement 
or assignment. No assignment is alleged. Assignment in writing 
is the proper assignment under the Indian Law, 8. 180, Transfer 
of Property Act. There was no assignment of right to compen- 
sation. Under 8.6, Transfer of Property Act, a mere right to sue 
for compensation cannot be assigned. Here it is a mere right to 
sue for compensation and it is therefore unassignable. The Transfer 
of Property Act does not apply to Ceylon, but it is for the other 
side to show what the law is in Ceylon. 


The notes were given in the name of Ist defendant. He wasa 
member of the partnership with other defendants. The Ist defen- 
dant’s endorsement of his own name can make him only personally 
liable and not the firm. The endorsement is not on behalf of the 
firm, Byles, p. 52, Chalmers, p. 66, (S. 28 and illustrations). The 
name of the firm must be used. 


Dr, Swaminathan :—Once a bill is dishonoured its incident of 
negotiability ceases. Heparte Swan, L, R. 6 Eq., p. 844 ab 867. 


The Court delivered the following 


JUDGMENT :—The Offg. Chief Justice:—The plaintiff's case 
in short is as follows. The defendants Nos. 1 to 6 traded in Ceylon 
under the name and style of §. M. P. M. K., and, while so trading, 
the firm obtained twenty-five negotiable promissory notes from 
different persons and indorsed the same to one Meyyappa Chetty, 
who again indorsed them to the Bank of Madras at Colombo. On 
the presentation of the notes on behalf of the bank to the makers 
the notes were dishonoured. The said Meyyappa Chetty paid the 
bank and obtained a return of them. The defendants’ firm gave 
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the said Meyyappa Chetty three other promissory notes payable to Mattar Sahib 
him or to his order which were indorsed by Meyyappa Chetty in Kadir Sahib. 
favour of the bank and similarly returned to him on his payment .Ofmojating 
to the bank after they aleo had been dishonoured. Subsequently, Chief Justice. 
in consideration of Rs. 1,500 paid by the plaintiff to him, Mey- 

yappa Chetty assigned’ in Ceylon his right to the notes by an 
instrument, dated the 9th April 1901. The defendants on demand 

failed to pay the amount due by them upon the notes. The present 

suit is for the recovery of the amount due in respect of five out-of 

the promissory notes made payable to the firm and one out of those 

made by the firm itself. 


Various defences were raised which it is not necessary now to 
state. The District Munsif gave a decree to the plaintiff. On 
appeal, the District Judge reversed the decree and dismissed the 
suit on the technical ground that the notes not having been 
indorsed over to the plaintiff he could not sue on them. 


The ratto dectdendé involved in the actual decision in Pattat 
Ambadi Marar v. Krishnan’, and Abboy Chetty v. Ramochandra 
Rau*, which the District Judge followed, has not been accepted as 
sound in subsequent cases. In Ramachandra Rao v. Abeeb Row- 
thon®, Shephard and Moore, JJ., held that there was nothing in the 
Negotiable Instruments Act to restrict the transfer of negotiable 
instruments to transfer by indorsement only, that such choses in 
action may be otherwise assigned, and that an assiguee under an 
assignment of the latter class may sne in his own name. This was 
followed in Mahomed Khumer Ali v. Banga Raot, and the 
authorities in support of this view of the law will be found referred 
to and considered in the judgment of Bhashyam Aiyangar, J., in 
that case, where it is pointed out that“ the important difference 
between transfer by indorsement and transfer otherwise than 
by indorsement of a negotiable instrument is that in the 
latter case the assignee will acquire in the bill or note, as 
a chattel, nothing more than the right, title and interest of 
his assignor, whereas in the former case the assignee by 
indorsement will have all the rights and advantages of a holder in 
due course of a negotiable instrument” (at pagé 656). Story also 

L LL.B, 11 M. 200, & I. L. R. 24 M. 657. 


a I L.B. 17 M. 461. 4. 1. L. R., 34 M, 654, 
R ° 
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DR Rahib states the law on the point thus:—“If a promissory note is 
Kadir Sahib, originally payable to a person or his order, thon it is properly 
Officiating transferable -by indorsement. We say ‘properly transferable’ 
Ohief Justice. because in no other way will the transfer convey the legal title to 
the holder so ihat he can at law hold the other parties liable to him 
ew directo, whatever may be his remedy in equity. If there be an 
assignment thereof without indorsement, the holder will thereby 
acquire-the same rights only as he would acquire upon an assign- 
ment of a note not negotiable’ (Story on Promissory Notes, 7th 

Edition, S. 120, page 153). 

Mr. Krishnaswami Aiyar on behalf of the respondents, in 
effect, contended not only that the provisions of the Negotiable 
Instruments Act do not permit of any kind of transfer other than 
by indorsement, but went the length of urging that in cases like 
the present we are precluded from travelling beyond the four 
corners of the Act. Before proceeding to examine the provisions 
of the Act, it is best to point out the fallacy underlying such an 
extreme contention—a contention possible only when the true 
nature of the instrument is overlooked. Now, a promissory note, 
whether negotiable or not, is nevertheless a chose in action and is 
subject to the incidents attaching to it in that aspect, so long as the 
rales of the law merchant are not departed from. Choses in action 
have been held assignable in this country, and it has been held that 
a non-negotiable promissory note may be assigned so as to enable 
the assignee to sue upon the note in his own name. See Kanhaiya 
Lal v. Domingo. The fact that the note is negotiable does not 
meke any difference except that it carries with it certain peculiar 
incidents attached to it by the law merchant. The rulesin regard 
to these choses in action prior to the Act do not cease to be any 
the less applicable to them by the passing of the Act unless its 
provisions expressly or impliedly affect those rules, If we now 
turn to the Act, so far as one can see, no provisions there constrain 
one to come to any other conclusion. The only provision of the 
Act which could, with any plausibility, be relied on in support of 
the contention under consideration isthe definition therein of the 
term ‘holder’ ; and Mr, Krishnaswami Atyar did lay stress on it. 
But the real import of this definition is that, to come within 





1 LLB, 1A. 788. | 
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it, the party should be the owner at law of the negotiable: eae Sane 
instrument, ¢. e according to the law merchant, whatever such Kadir Sahib, 
party’s position and liability in equity may be. But thisin no Ofoiating 
‘way interferes with the due application of rules which are Chief Justice, 
unaffected by that law and which are not to be:igaored simply 

because the Negotiable Instraments Act does not refer to them. 

The observations of Mr. Chalmers with reference to the English 

Bills of Exchange Act, 1882, may very well be applied to the Nego- 

tiable Instruments Act. He says at page 128 of his book on Bills 

of Exchange that “the Act deals only with transfer by negotiation, 

that is, transfer according to the law merchant. It leaves untouch- 

ed the rules of general law which regulate the transmission of bills 

by act of law and their transfer as choses in action or chattels 
according to the general law” (6th Edition, page 128). No doubt, 

8. 97, O. 2, in the English Act expressly says that “the rules of 

common law including the law merchant, save in so far as they 

are inconsistent with the express provisions of this Act, shall 

continue to apply to bills of exchange, promissory notes, and 

cheques ;” and S. 81, O. 4, enacts that “ where the holder of a bill 

payable to his order transfers it for value without indorsing it, the 

transfer gives the transferee such title as the transferor had in the 

bill, and the transferee in addition acquires the right to have the 
indorsement of the transferor.’ These, of course, ure provisions 

inserted by way of caution only and do not mean that, but for them, 

the rules of law referred to ín those sections would have been 
unenforceable though there was nothing in the other provisions of 

the Act itself to forbid their application. And surely the absence 

of similar provisions in the Indiun Act does not warrant the view 

that that Act abolished rules previously established, even though 

they are in no way inconsistent with any of its provisions. This 

was undoubtedly the reason for Shephard and Moore, JJ., upholding 

the assignment in question in the case already cited. It is thus 

clear that ihe absence of an endorsement to the plaintiff is no bar 

to the snit and the ground on which the decision of the District 

Jadge rests is unsustainable. 


It was next urged by Mr. Krishnaswamy Adyar, if his argu- 
ment in this respect was correctly understood, that upon the plaint 
allegations themselves the property in the notes..should. be teken 
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‘Muthiar:Sahib‘as' still residing in the last indorsee, the Bank of Madras, and there- 
Kadir Sahib, fore that the instrament of the 9th April 1901, relied on by the 
-Officiating ‘plaintiff, conferred on him no right whatever to the notes, The 
Ohict. Justice. fallacy of this argument is in the assumption that, notwithstanding 
the payment, tothe Bank of Madras, of all that was due to it by 
Meyyappa Chetty as indorser, an indorsement back to Meyyappa 
Chetty from the Bank was, in point of law, necessary to revest the 
title in the notes in him. This contention is but.a repetition in dif- 
ferent words of the argument that transfer of a negotiable promis- 
sory nole can be effected by endorsement only and in no other way, 
which has already been sufficiently refuted. It is true that there is 
no averment in the plaint of an express re-trunsfer by the Bank to 
Meyyappa Chetty. Butitmay be pointed out that, when a prior 
indorser, in the technical language of the law, ‘takes up a note’ (see 
Ellsworth v. Brewer! on payment to his immediate indorsee and 
discharges his liability under the contract arising by the indorse- 
ment, there is no provision either in the Negotiable Instruments 
Act or elsewhere presoribing the mode in which such ‘ taking up’ of 
tha note is to be established. As laid down in section 452 of Story 
on Promissory Notes, “the possession of a note by the maker or 
by the payee or by any subsequent indorser is prima facie 
‘evidence that he is the true and lawful owner thereof and that 
he has acquired the full title thereto. ‘The proposition 
thus laid down is, it scarcely needs to be added, supported 
by numerous authorities of which the leading one is the 
decision of the Supreme Court of the United States in Dugan v. The 
United States*, where Livingstone, J., delivering the opinion of the 
Court, said that ‘if any person who indorses & bill of exchange to 
another, whether for value or for purposes of cullection, shall come 
to the possession thereof again, he shall be regarded unless the 
contrary appear in evidence, as the bona fide holder and proprietor 
of such bill and shall be entitled to recover, notwithstanding there 
may be on it one or more indorsements in full subsequent to the one 
to him, without producing any receipt or indorsement back from 
either of such indorsees whose names he may strike from the bill 
or not as he may think proper.” 








1. 11 Piokering. Per Shaw, O, J., at p. 870, 


2. (8 Wheaton, 172 at p. 188, reprmted in Book IV, Lawyers’ Edition, p. 362— 
See-.also tbid, p672, for Rose’s notes of- other cases on-the same point). 
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A further point taken by Mr. Krishnaswami Aiyar was that Mathae Aahh 
the payee and first indorser in five of the notes as well as the Kadir e Sahib. 
maker of the sixth was not the firm, and consequently, that the omciating 
members of the firm not parties to the notes are not liable. As Uhiet Justico. 
already stated, the. plaintiffs case was that it was the firm that 
was liable on all the notes. Assuming that such an objection was 
distinctly raised before the lower courts, the question is, having 
regard to the fact that the name of the payee or the indorser or 
the maker is preceded by the letters S. M, P. M., and to the 
practice of native merchants to indicate firm transactions by euch 
prefixes, ons of fact to be decided with reference to the evidence in 
the. cage, Of course the reception of parol evidence in regard 
to such a matter is subject to much the same rules as govern 
written contracts generally. In Subba Narayana Vathiar v. 
Ramasamt Atyar! some of the points relating to the admissibility 
of such extrinsic evidence with reference to a negotiable promissory 
note were considered ; and it may not be superfluous to call atten- 
tion to what the Judicial Committee said in Castrique v. Buttigteg* 
in dealing with a case of indorsement which was on its face unqua- 
lified. There, a person acted as agent in Malta for another person 
residing in England for the purpose of buying and remitting to him 
in England bills on England on account of money received by him 
in Malta. In the course of the agency he purchased bills in Malta 
and indorsed them to his principal. It was held with reference to 
what the Committee referred to as “ the law merchant common to 
all civilized countries ” that the agent was not liable on the bills 
being dishonoured, though the indorsement was without any 
restriction of his liability and the principle of the decision was 
explained thus:— The liability of an indorser to his immediate 
indorsee arises out of a contract between them, and this contract in 
no case consists exclusively in the writing popularly called an 
indorsement and which is indeed necessary to the existence of the 
contract in question, but that contract arises out of the written 
endorsement itself, the delivery of the bill to the indorsee, and 
the intention with which that delivery was made and accepted, 
as evidenced by the words, spoken or written, of the parties and 
the circumstances (such as the usage at the place, the course of the, 





‘LO. R. P,-401: of 1908, .3..10.M..P.. 0.98. 
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Muthat Sahib dealing between the parties and their rélative situations) under 
Kadis Ship, Which the delivery takes place; thus a bill with an unqualified 


Officiating 


Ohief Justice, 


Ammacannu 
Ammall 
vV, 


Ranganatha 
Chetty. 


written indorsement may be delivered and received for the 
purpose of enabling the indorsee to receive the money for account 
of the indorser or to enable the indorsee to raise money for his 
own use or on the credit of the signature of the indorser or with 
an express stipulation that the indorsee, though for value, is to 
claim against the drawer and acceptor only and not against the 
indorser who agrees to sell his claim against the prior parties bat 
stipulates not to warrant their solvency. In all these cases the 
indorser is not liable to the indorsee and they are all in conformity 
with the general law of contracts which enubles parties to them to 
limit and modify their liabilities as they think fit provided they do 
not infringe any prohibitory law ” (at pp. 108 and 109). 


The decree of the District Judge is set aside and the appeal 
remanded for disposal according to law. The costs will abide and 
follow the result. 


- Boddam, J.:—I agree entirely. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir S. Subramania Aiyar, Officiating Chief Justice, 
and Mr. Justice Sankaran Nair. 


Ammacannu Ammal ... 1». Appellant® (Plaintif). 


v. 


Ranganatha Chetty and others ... Respondents. (Defendants). 
Hindu Law—Reverstonary rights of daughter ~Family arrangement—Righis created in 
respect of ~Alienations affecting such rights —Person entitled under arrangement— 

Right to sue for declaration. — 

In a joint Hindu family consisting of an uncle and a nephew, the daughter of the 
uncle after the latter’a death oannot claim any reversionary right under the Hindu 
Law in respect of the joint property of the family. ‘ 

A person who hag areversionary interest in certain properties by reason of a 
family arrangement can sue for a declaration that certain mortgages or alienations 
of the property will not bind his or her interests. . 

* 0..8. No. 1.of 1905, ~~ ~ Lith -August 1005, 
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On appeal from the judgment of the Honourable Mr. Justice Ammannin 


Moore, dated the 5th day uf December 1904, in the Ordinary 
Original Civil Jurisdiction of this Court. 

The suit is for declaration that certain mortgages are not bind- 
ing upon the plaintiff’s (a woman) interest in the properties. The 1st 
defendant is the nephew of plaintiff’s father who was dead. Both 
were members of a joint family, as would appear from the finding 
of the judge. After the death of plaintiff's father, the 1st defen- 
dant, plaintiff’s mother—the 8rd defendant, and the plaintiff, entered 
into a family arrangement, by which the nephew was to take 
$ share in the property, the widow, the 3rd defendant, was to take 
% share for her life, and after her life that 3th should go to the 
plaintiff, and so on. 

F. Krishnaswami Iyer and V. W. Srinivasa Iysngar for appel- 
lant. 

L. A. Govindaraghara Iyer, M. J. Veeraraghava Iyer and 
C. P. Ramaswami Iyer for respondents. 

JUDGMENT:—The Offictating Chief Justice—This suit was 


Ranganatha 
Chetty. 


dismissed with reference to the finding of the learned Judge on the - 


issue as to whether the deceased Thiruvangada’ Chetty, the father 
of the plaintiff and uncle of the Ist defendant and husband of 
the 8rd defendant was at his death divided or undivided from the 
Ist defendant. The finding wes that they were undivided and the 
learned Judge held that the suit was unsustainable as with reference 
to such a finding the plaintiff as the daughter of an undivided 
member could not rely on any reversionary right in respect of pro- 
perty of the undivided family. Such disposal of the suit would of 
course be perfectly right if,as was apparently assumed by the learned 
Judge, the plaintiff’s case was based on an alleged reversionary right 
under the Hindu Law. Though ‘the plaint is not artistically 
framed, there can be no doubt that the plaintif’s claim was based 
entirely upon whatever rights she might have under the instru- 
ment of family arrangement of the 80th May 1904 executed 


between the Ist defendant and the plaintiff, subsequent to the | 


death of Thiruvangada Chetty, The said instrument after reciting 
certain alleged oral directions of Thiruvangada Ohatty and also 
that the parties to the arrangement were desirous of giving effect 
to and carrying out the said directions, provides that the firat 
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defendant is entitled to two-fifths of the property and that as to the 
remaining three-fifths of the property the 3rd defendant is entitled 
thereto for her life, and after her the plaintiff for her life and then 
the latter’s issue absolutely. It is also further provided that cer- 
tain business carried on by the deceased Thiruvangada Chetty 
should be continued by the first defendant and letters of adminis- 
tration if necessary taken in the names of the first and third 
defendants. The complaint of the plaintiff is that certain mortgages 
and sales of part of the property to which she is entitled as afore- 
said after the death of the 8rd defendant, have been made under 
circumstances which render those transfers not binding upon her and 
her prayer is that they should be declared invalid as against her. 
In this view of the plaintiffs claim, whether her father was undivid- 
ed with the first defendant or not is immaterial, Assuming they 
were undivided the effects of the family arrangement taking it to 
be binding on the parties thereto, as prime facte it should be taken 
to be, was to confer on the 3rd defendant and the plaintiff the inte- 
rests purported thereby to be created in their favour respectively. 
It follows that the suit should not have been dismissed on the 
ground on which it was. The decree of the learned Judge is 
reversed and the suit remanded for disposal according to law. The 
costs of the appeal will abide and follow the result. 


Sankara’ Nair, J.—I concur. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir S. Subramania Aiyar, Offg. Chief Justice, 


and Mr. Justice Sankaran Nair. 
Arunachallam Chettiar ... ... Potitioner* (Plaintiff). 
v. 
Chidambaram Ohettiar ... ... Respondent (Defendant). 


Arunachallam Landlord and tenant—Tenant’s right to enclose land by wall—Interference with land- 


arenes 


Chidambaram 
Chettiar. 


lord's right—Criminal Procedure, 5. 147—Dispute concerning right of use—Right of 
use by a pérson other than the one in possession. 


The enclosing by a tenant of agricultural land in his ocoupation with a wall 
instead of hedge is not prima facie an interference with the landlord’s rights, 





* 0. R. C. No. 75 of 1905; 0. R. P. No. 59 of 1905. 18th July 1905. * 
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Obiter :-~A dispute “concerning the right of use of any land” exists within Arunachellam 
the meaning of 8.147 of the Criminal Procedure Code (V. of 1898) although the user  Ohettiar 
may be by a person in possession of land. 8, 147 of the Criminal Procedure Code is Chidanbaram 
not to be confined to the oase where a dispute likely to cause a breach of the peace Chettiar. 


exists concerning the right of use of any land by a person other than the one in pos- 
session of the same. 


Petition under Ss, 485 and 489 of the Criminal Procedure Code, 
praying the High Court to review the order of the Sub-Divisional 
First-Class Magistrate of Ramnad Division, dated the 15th Febru- 
ary 1905, in miscellaneous case No. 29 of 1904. 


The Advocate-General (J. B. P. Wallis) and 3. Srinivasa 
Iyengar, for petitioner. i 


T. Rangachariar and K. N. Aiya for respondents. 
The Court made the following 


Order:—The allegation of the petitioner was that the counter- 
petitioner who was for the purpose of this petition treated as being 
in possession of a certain plot of land, was erecting a compound 
wall in the place of a hedge which existed before; that his consent 
had not been obtained for the erection and that the object of the 
counter-petitioner’s building a wall was to annex it to his honse 
while it was cultivable land subject to payment of assessment to 
him. The contention on the other side was that it was part of the 
counter-petitioner’s property and that he was replacing an old 
dilapidated wall. The dispute thus in truth is whether the pro- 
perty belongs to the counter-petitioner as alleged by him. If his 
allegation be true, it would be quite competent to him to raise the 
wall without any let or hindrance on the part of the petitioner. 
Even if it was otherwise, the fact that a tenant encloses agricul- 
tural land in his occupation with a wall instead of hedge would not 
prima facie interfere with the landlord’s right. In these circum- 
stances the case is one in which we ought not to interfere in revision 
as the dispute is really a civil dispute between the parties which 
ought to be settled by Civil Courts. We accordingly dismiss the 
petition. In doing so we do not wish to be understood as con- 
curring in the view expressed by the Magistrate if he meant to 
decide the general question as to the scope of S. 147 of the Crimi- 


nal Procedure Code. The words concerning the “use of any 


o e 


Aronachaliam 
Chettiar 
Ye 
Chidambaram 
Ohettiar. 
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land” cannot, we think, be altogether qualified and the section 
construed as if it contained words that the user to which the dis- 
pute relates isa user by a party other than the person in possession. 
We should hesitate before we accept the restricted construction 
suggested in the Empress v. Ganapat Kalwar' to which our atten- 
tion has been drawn on behalf of the counter-petitioner. The case 
of Hasi Mohur Thakar v. Kissen undir? and the observations in 
Subba v. Trincal® seem opposed to the view adopted in the case 4, 
Calcutta Weekly Notes, if we understand it rightly. These cases 
were no doubt decided under the section of the repealed Criminal 
Procedure Code, the language of which is not identical with that of 
S. 147 of the present Criminal Procedure Code. Tho alteration in 
the language seems intended rather to enlarge the scope than res- 
trict it. It is perhaps not superfluous to observe that in cases like 
the present, as pointed out in the case last cited*, the proper course 
was for the Magistrate to take security from the party from whom 
a breach of the peace was apprehended though it is not illegal for 
the Magistrate to‘act under 8. 147. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar 
and Mr. Justice Sankaran Nair. 





Chidambaram Pillai and others ... Appellants* (Defts. 2 to 6). 
versus ; 
Sivathasamy Thever so . Respondent (Pff). 


Obidambaram Transfer of Property Act, S. 55, Sub-Sec. 2—“ Bhall be deemed to contract’—Vendees 


Sivathasamy 
Thever, 


taking under sale-deed—Tenancy tn common—Ocvenanis running with land—Suit 

to enforce covenant—Non-jownder of the other vendea—Covenant deemed id be embo- 

died in sale —Limitatton Act, Article 116. 

The covenants which a vendor is, in the absence of a contract to the contrary, 
deemed to enter with the vendee are several and this applies where two persons 
taking under a single sale-deed take on tenante in common. 

One of two vendees taking as tenants in common is entitled to enforce by snit 
a covenant implied under S, 55 of the Transfer of Property Aot without joining the 
other vendes 

Covenants under S 55 of the Transfer of Property Act ron with the land, 

The expression “shall be deemed to contract” ın clause 3 of S. 65 of the 
Transfer of Property Act, makes the covenant implied by that clanse part and 


#8, A. No. 1270 of 1902. ‘4th Angust 1904, ” 
1, 4 Oal: W. N. 779. 2 LR,110.62 - 8 I L;R,7 M. 461. 





PART X,] THE MADRAS LAW JOURNAL REPORTS. 397 


parcel of the transaction of sále and is to be deemed to be embodied in the written aia 
illai 


document of gale; and a suit to enforce such covenant may be brought within six 
years of the date of sale, (¢¢., date of breach) under Articole 116 of the Limitation Act, Bivathasomy 
Krishnan Nambiar v. Kannan’, Zemmdar of Vistanagaram v. Behara Suryanaraya- 
na Patrulu, followed. 
Second appeal from the decree of the Subordinate Justice 
Court of Madura, East, in A. S, No. 177 of 1901. presented against 
the decree of the Court of the District Munsif of Paramagudy in 
O. S. No. 199 of 1900. 


This is a suit for recovery of plaintiff’s half share of the pur- 
chase money on breach of covenant for title by 1st defendant, Ist 
defendant sold certain lands to plaintiff and another (for Rs 810— 
half of which was contributed by each) by means of a registered 
sale deed on 16—4-—-1894. Both the vendees brought a suit for 
possession which was dismissed on 9—3—1896 in the first Court on 
the ground that Ist defendant had no title to convey. The judg- 
ment was confirmed in appeal and second «ppeal. The sale deed 
itself did not contain any covenant for title. Hence this suit g 
plaintiff alone for his share of the purchase-money. 


V. Krishnaswamt Iyer, and S. Srinivasa Iyer for appellants :— 
The plaintiff is not entitled to sue alone. The sale was in favor of 
plaintiff and another. The covenant for breach of which the suit is 
brought is a covenant in favor of both jointly. Leake, p, 299. 
Petrie v. Bury? ; Chanter v. Leese’; Brad Burne v. Botfield® ; 
Wetherell v. Longston ;° Cullen v. Knowles’. On the question of 
limitation [ submit Art. 116 does not apply. Krishnan Nambiar 
v. Kannan? is wrong. There is no ground for distinction 
between Avuthala v. Dayumma%and this case. This is a contract 
void from the beginning. The vendor had no title to the property 
at the time of sale. Hanuman Kamat v. Hanuman Manduri’. 


There may be an oral contract with regard to the covenant. S. 55 
cannot make the covenant to a contract in writing registered. For 
in some cases the sale itself may be an oral one and the covenant 
too will be oral. Farther thé words “ in the absence of a contract 
to the contrary in Ñ. 55 shows that there may be a contract to the 





1. I.L. B., 21M. 8. 6. 17 L. J. Ex. 338. 
3, I. L.B., 25 M. 587 7. 1898 2 Q. B. 380. 
3. 27 R. R. 883, A 8 I L. R.„21M. 8. 
4. 51ER. R, 584, 9. I. L. R., 24 M. 238. 
5. 14L, J. Ex 330. 10. IL. B., 19 C, 128. 
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Sl tioni contrary.” In case it is a written contract, an oral contract can- 
al 


v. 
-Bivathasamy 
'Thevyer. 


not be proved under S. 92, of the Evidence Act. Therefore the 
covenant should not be taken to be part of a contract. I would 
refer to Sawapa Khandapa v. Abaji Jotirav’. 


K. Srinivasa Iyengar for respondent. Ifthe interests are 
several, the covenant should be construed as several. In the 
case of a covenant running with the land the covenantees may 
bring separate suits. Freeman on Cotenancy, 8. 386. If the 
interest is separate, separate actions may lie. 1 Wm. Saunders 
(1871), p. 162, Roberte v. Holland’. The covenant here is one 
running with the land. Sub-S. 2,8. 55, Transfer of Property 
Act, I am atenantin common. As to limitation the case in Krish- 
nan Nambiyar v. Kannan’ has been subsequently approved in 25 
M. 587 at 597 and Avuthala v. Dayumma‘ has been distinguished. 
Sawapa Khandapa v. Abaji Jotirav' can be distinguished. It is 
a case of mortgage. There is no covenant for possession and Art. 
116 would not apply in any event in that case, I submit that Act 
116 is applicable. In any event the cause of action can only arise 
on the date of the High Court’s decree in the former suit. 


V. Krishnaswamt Iyer in reply.—Art. 97 cannot apply, 
Art. 116, or 62 are the only articles next to be considered. 
The Conveyancing Act and the Transfer of Property Act differ 
in terms. The section does not say the covenant should be read with 
the conveyance. He shall be deemed to contract no doubt, but 
not in writing. If the section said “the covenant shall be deemed to 
be part of the contract,” it world be quite different. There is no 
ground of distinction between a covenant to pay purchase money 
and a covenant for title. The former was the casein Avuthala v. 
Dayamma*. The conveyance isin favor of both. The covenant 
should be construed as joint. 


The Court delivered the following 


JUDGMENT :—The respondent was one of two persons to 
whom the father of the appellants sold certain lands. There is 
nothing in the sale deed to import that the vendees took other- 





L WLR, 11 B, 475. %. IL, B21 M. 8, 
2. I. D, B, 1893, 1 Q. B.665 at 667. 4. LL.B, 24M. 283. 
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wise than as tenants in common and the recital of payment of On 


half the price by each is in favour of the construction which must 
be put upon the irstrumentin the absence of any clear indications 
that the vendees took jointly. We agree therefore with the argu- 
ment on behalf of the respondent that the interests of the 
vendees with reference to the covenant which under the provisions 
of the Transfer of Property Act a vendor is in the absence of a 
contract to the contrary deemed to enter with the vendee were 
several, This covenant according to the Act runs with the land. 
The objection that the plaintiff was not entitled to sue without the 
other vendee being made a party to the suit therefore fails. Nor 
do we think the suit is barred by limitation inasmuch as it is 
brought within six years from the date of the sale to the respon- 
dent. The present case is not distinguishable from Krishnan 
Nambiar v. Kannan? followed in the Zemindar of Vizianagram v. 
Behara Suryanarayana Patrulu*. 

The language of the Transfer of Property Act is “shall be 
deemed to contract” (S. 55, Sub-S. 2). This makes it clear that the 
contract so deemed to have been entered into should be taken as 
part and parcel of the transaction of sale and where the circum- 
stances of the transaction require a writing registered, as embo- 
died in such writing. 


The second appeal fails and is dismissed with costs, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :--Mr. Justice Benson and Mr. Justice Boddam. 
Ohinneppa Chettiar by his ne Chellappa Chet- 





tiar n as wee vis ...Appellant* 
v. (Plaintif). 

Thulasi Ammal oss ste ne . -Respondent 

(Defendant). 


Joint family—Death of one member—Certtficate to widow—Butt by member for declara- 
tion—Specific Relief Act, S. 42—-Act, VII of 1889, 8,18, cl. (e). 

.Asuit fora bare declaration by a member ofa joint Hindu family that he is 
entitled to collect the debts standing in the name of a deceased member is maintain- 
able although a certificate under Act VII of 1889 had been granted already to the 
widow. 








# 5. A. No. 258 of 19038. 10th March 1904, 
1. I. L. R., 21 M, p, 8 - -2 L L, R, 25 M, 587 at p. 597. 
° 


Sivathasamy 
Thever. 


Chinnappa 
Ohettiar 
v. 
Tulasi 
Ammal. 


Ohinnappa 
Chettiar 
v. 
Tulasi 
Ammal. 
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Such a suit for declaration is one under 8. 43 of the Specific Relief Act and is not 
barred under S. 18, cl. (e) or any other provision of Act VII of 1889. 


Second appeal from the decree of the Subordinate Judge’s 
Court of Tanjore in A. S. No. 898 of 1902 presented against the 
decree of the Court of the District Munsiff of Tiruvalur in O. 
S. No. 883 of 1900. 


V. Krishnaswami Iyer for appellant. 
P. §. Sivaswami Iyer for respondent. 
The Court delivered the following 


JUDGMENT :—The suit is for a declaration that the plaintiff 
is entitled to collect the debts set out in the plaint—debts payable 
to one Subbiah Chetty, deceascd. The defendant is the widow of 
Subbiah Chetty deceased and after his death she obtained a 
succession certificate under Act VII of 1889 entitling her to collect 
the plaint debts-of her deceased husband on giving oe 
which she has done. 


The plaintiff isthe paternal uncle of the deceased Subbiah 
Chetty. He now sues for the above declaration claiming that at 
the time of his death he and the deceased were members of an 
undivided family and therefore that he is entitled to the declaration 
asked for. 


The suit was dismissed by the Munsiff on the ground that the 
suit was not maintainable as brought for a declaration with the 
object of practically cancelling a certificate granted under the 
statute and also on the ground that even if it were maintainable in 
the circumstances of the case in his discretion he ought to refuse 
to make the declaration asked for. 


On appeal by the plaintiff the Subordinate Judge dismissed 
the appeal holding that the suit as framed did not lie, that the 
question was governed by 8.18, cl. (e) of Act VII of 1887 as 
that clause required that a party aggrieved by the granting of a 
certificate should establish his representative character in respect 
of the effects including the debts in question and that the suit insti- 
tuted for the purpose should be brought in a competent court, that 
a suit in respect. of the whole of the effects of the deceased would 

e 
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probably exceed the jurisdiction of the Munsiff’s Court in which the Chinnappa 

suit had been brought and therefore that the Munsiff’s Court was HAA 
not competent to dispose of the suits, The present appeal is from Ammal. 

those decress. It seems clear that the ground of the decision of 

the Subordinate Judge cannot be supported. The suit is not a 

suit brought under Act VII of 1889 and S. 18, cl. (e) does not in 

any way govern or affect the suit. It only applies when an appli- 

cation is made to revoke a certificate on the ground that a decree 

or order of a competent court has already been obtained “in a suit 

or other proceeding with respect to the effects comprising debts or 

securities specified in the certificate.” 


Act VII of 1889 in no way interferes with or limits the 1ights 
of any one to bring any suit which he may think fit to bring and 
which he otherwise is by law entitled to bring. Any person may 
bring a suit for a declaration in any manner he thirks fit and if the 
subject matter of the declaration sought for is within the juris- 
diction of the court in which the suit will lie. 


The declaration claimed in the plaintiff's suit was within the 
jurisdiction of the Munsiff’s Court in which it was bronght and 
therefore .so far as the declaration sought was concerned it should 
not have been dismissed solely on the ground that the Munsiff’s 
Court was not a court of competent jurisdiction. 


The granting or refusing of a declaratory decree is no doubt a 
discretionary matter, but we see no reason for refusing to grant 
the decree asked for merely on the ground that the plaintiff asks 
for a declaration that he is entitled to collect the debts for the 
collection of which a certificate has been granted to the defendant 
and asks for nothing else. It may be that he requires nothing 
more and in those circumstances to refase to make the decree 
asked for would be a denial of justice. i . 

We must, therefore, reverse the decrees of the courts below 
and remand the suit to the Munsiff’s Court for trial and disposal 
according to law. 

The court will abide and follow the event. 


Kandasami 
Chetty 
v 


Annamalai 
Chetty. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subramania Aiyar, 
and Mr. Justice Sankaran Nair. 


Kandasami Chetty ... ii ... Appellant* (Deft). 
V 3 
Annamalai Chetty ... aus ... Respondent ( PLF.) 


—Limitation Act, S, 4— Every suit’ — Whole or part—Adméasion of claim as to 
part—Plea of limitation in second appeal relating to portion not admitted but 
decreed—Plea going to the root of the whole claim. 


Where a decree has been based partly upon the admission of the defendant and 
partly otherwise and the appeal is only as to this latter part and there is no appeal 
from the part of the decree passed upon admission, it is not open to the appellant to 
raise for the first time in second appeal a question of limitation, if such question 
will also relate to the claim under tho decree not appealed against. 


The obligation cast upon a court to dismiss a suit or an appeal under S. 4 of the 
Limitation Act is only in cases where it is in a position to dismiss the whole claim or 


suit. Aliumunntssa Khatoon v. Syed Hossein Alt, Raghunath Singh Manku v. Pareshram 
Mahata® followed. 


Second appeal from the decree of the District Court of 
Madura in A. 8. No. 487 of 1901 presented against the decree 
of the Court of the District Munsiff of Tirumangalam in O, 8. 
No. 14 of 1901. 


The facts appear from the judgment. 


K. Srinivasa Iyengar for appellant. 
S. Srinivasa Iyengar for respondent. 
The Court delivered the following 


JUDGMENT ;—This suit is brought on a bond for the prin- 
cipal sam of Rs. 800 with interest. The principal amount was pay- 
able on the 7th June 1898. According to the first part of the 
bond the interest was payable on the 7th June 1897 and the 7th 
Jane 1898 respectively. The bond salso provided that if default in 
making payments were made on the due dates the principal and 
interest then due with compound rate at Rs. 1-4-0 per cent. per 


mensem with annual rests should become payable on request or 
demand by the obligee. 





8. A. No. 981 of 1903. 
1. 60 L. R., p.t267. 
e 


8rd August 1904. 
2. I L, B, 9 0. p. 685. 
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Two arguments have been advanced before us by the plain- Kandasami 


tiff-respondent, with reference to the ground taken on behalf 
of the appellant for the first time here, that the claim in so far 
as it was not admitted is barred by limitation and the court is 
bound to dimiss it under S. 4 of the Limitation Act. 


The first is that the provision about the obligee making a 
request or demand is a condition to the money becoming payable 
in accordance with the terms of this portion of the instrument. 


The cases to which our attention has been drawn as to this 
are not uniform though the general principle applicable to the 
matter is clear, namely, whether upon the fair construction of the 
particular instrument the intention of the parties was to make the 
demand a condition. We do not consider it necessary to decide 
this point as we think the appeal must fail with reference to the 
other arguments put forward, į. e., the obligation cast upon a 
court by 8. 4 of the Limitation Act is only in cases where it is in a 
position to dismiss the whole claim or suit. Alimuntssa Khatoon v. 
Syed Hossein Ali, Rughunath Singh Manku v, Pareshram 
Mahata’ are clear authorities in favour of this view. 


Following those decisions, we must hold against the appellant 
inasmuch as a decree has been passed against him for a part of 
the claim on his own admission and the appeals in the Lower 
Appellate Court and here have had to be confined to the portion 
of the plaintiffs claim not admitted. 


Apart from this the case is not one in which we should permit 
any issue as to limitation to be taken at this stage, as the appellant 
isnot in a position to offer any explanation whatsoever why the 
question was not raised in the courts below. 


We accordingly dismiss the second appeal with costs. 


hd 


1, 6C. L. Ra, p. 267. 2. L L.R., 9 O., p. 635. 
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Annamalai 
Chetty. 


ô 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present;—Mr. Justice Boddam and Mr. Justice Sankaran Nair. 


Narasimham Sad w+ Appellant* (8rd defendant). 
v, 
Mohamnd Valizulla and others. Respondents (Piffs. Defts. 1, 
2,4 and 5). 


Narasimham Limitation Act, Article 175,0.—Respondent tn second appeal, death of —Application to 


v. 
Mobamud 
Valigulla, 


bring in legal representatives—Limitatyon—Otrsl Procedure Code, 82, 868, 582, 687. 


Article 175 C. of the Limitation Act applies to the cage of an application to bring 
in the legal representatives ofa deceased respondent in second appeal and is not 


confined to cases coming within 8. 868 or 8s. 868 and 682 of the Civil Procedure 
Code. 


An application that is anthorized by 8. 587, O P. O., to be made under Ss, 
368 and 582, O. P. C., is an appliontion mder Ss- 868 and 587, C. P. C. 


Second Appeal from the decree of the District Court of 
Krishna in A.S. No. 88 of 1902 presented against the decree 
of the Oourt of the District Munsif of Bezwada in O. S. No. 512 of 
1900. 


T. V. Seshagiri Iyer, K. Subrahmania Sastri and K. R. 
Krishnasamy Iyengar for appellant. 


C. Ramachandra Rao Saheb and V. Ramesam for respondents, 
The Court delivered the following 


JUDGMENT :—It is objected that this appeal has abated be- 
cause the Ist respondent (plaintiff) died in June 1903 and his legal 
representatives were not brought on to the record until August 
1904, the time limited by the Limitation Act for bringing on a res- 
pondent, being 6 months under Articles 175 ©. Onthe part of the 
appellant it is contended that this article does not apply to the 
case of a respondent in second appeal but only to a respondent in 
first appeal and that the article applicable to second appeals is 
Article 178 of the Limitation Act. He contends that Article 175 
C. confines the limitation to cases coming within section 368 or 





~ 


* 8, A. 1585 of 1903, 20th April 1906. 


0. M. P, No, 414 of 1905. 
e 
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Ss. 868 and 582, and does not apply to cases coming within Narasimham 
S. 587, Civil Procedure Code, which section alone applies to Mohanud 
second appeals. The other side contends that as this application Vella 
isin fact made under Ss. 368 and 582 of the Code of Civil 
Procedure he is bound by thelimitation contained in Article 175 C. 

of the Limitation Act. 


S. 587 of the Civil Procedure Code merely makes the provision 
contained in Chapter XLI of the Civil Procedure Vode (of which 
S. 582 is a part) applicable to second appeals. It lays down no 
period of limitation as applicable to second appeals, but merely 
directs that the procedure applicable to first appeals (Chapter XLI) 
shall, as far as may be, be applied in the case of second appeals. 


S. 582 makes the word “defendants” in S. 368 include a 
“ plaintiff respondent” and therefore makes the procedure to be 
adopted for bringing in a plaintiff respondent in a first appeal 
also applicable in a second appeal. It was, therefore, necessary 
that the application to bring in the plaintiff-respondent should be 
made under Ss. 368 and 582 of the Code of Civil Procedure. It does 
not cease to be an application under those sections because it is an 
application that is authorizedto be made under them by N. 687. 


As to the cases cited they do not apply becunse they do not, 
refer to the section as now amended. 


We, therefore, allow the objections and hold this application 


C. M. P. No. 987 of 1904 to bring in the legal respresentative of the 
1st respondent is barred under Article 175 C. of the Limitation 


Act and the appeal abates. 


No gufficient reusons are,in our opinion, shown to excuse the 
delay. No costs are allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, Kr., Chief Justice, 


Syed Abdul Rahiman Sahib. ... Petitioner* (Purchaser). 
v 


Govinda Padayachi and two others... Respondents (PIF. and 
f Defis. 1 and 8). 


Rules of Practice —Oondstions of sale, paras 93, 10— Purchaser required to bring sale 
certificate—Directory—Ultra vires—Civil Procedure Code, 8, 812. 


Paragraph 9 of the conditions of sale by which the purchaser is required to 
bring into courttwo copies ofa certificate of the gale of the lot purchased by him 
within a certain day forthe approval and signature ofthe judge, is only directory 
ond is not & condition of sale in the ordinary acceptation of term. 

Paragraph 10 of the conditions of sale by which the purchaser’s deposit shall be 
forfeited to Government if any purchaser fails to comply with the conditions does 
not apply to a oase where a party fails to comply with the directions given in para 9. 


If para 9 is not merely directory, then it is wlira vires as being imconsistent with 
S. 812, C. P. C. 

Petition under section 622 of the Civil Procedare, praying the 
High Court to revise the order of the Courtof the District 
Munsif of Tirnvalur of 20—19—083—Ex. P. No. 688 of 1908 in 
O. 8. No, 558 of 1889. 


P. 8. Sivaswams Iyer for appellant, 
The Court delivered the following 


JUDGMENT :—Paragraph 9 in form No. 56 appended to the 
Civil Rules of Practice appears under the general heading “ con- 


ditions of the sale.” In my opinion the paragraph is directory 


and cannot be said to be a condition of sale in the ordinary accept- 
ation of the term. 

I do not think paragraph 10 applies to a case where a party 
fails to comply with the directions given in paragraph 9. If para- 
graph 9 was intended to be anything more than the directory, I 
should be disposed to hold, it would be uléra vires as inconsistent 
with B. 312 of the Code of Civil Procedure. Both paragraphs 
9 and 10 have now been deleted from the form. I set aside the 
order cancelling the sale and directing the deposit to be credited 
to Government. 


The case will go back to the District Munsiff. 
x O. E. P.No, 160 of 04. 18th January 1905. 
e 
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JUDICIAL COMMITTEE OF THE PRIVY COUNOIL. 
FROM TIE COURT OF THE JUDICIAL COMMISSIONER OF OUDH. 


Present :—Lord Davey, Sir Andrew Scoble 
and Sir Arthur Wilson. 


Chandhri Ahmad Bakhsh wet ... Appellant” 
(Plaintif). 
v 
Seth Raghubar Dayal and another Respondents 
(Defendants.) 


Civil Procedure Code, 58. 18, 244 —Res judtcata—Person sought to be bound no party— Chandhri 
Suit for another's benefit—Intentton—Mortgage—Co-sharer redeeming whole— paa 
Original decree infructuous— New circumstances—Vis major—Fresh rights—Sutt to v. 
enforce—Maintamability. Seth Raghu- 
To maintain a plea of res judscaia ıt must appear from the inspection of the 

record that the person whose interest it is sought to bind must be in somo way or 

other a party to the suit, the judgment in which is pleaded to be res judtcata. 


An intention that the suit should be for the benefit also of a person who was 
then minor would not support the plea of res judicata. 


A judgment in a guit instituted by a person who was noither the natural nor 
appointed guardian of a minor and uot purporting to be instituted on behalf of the 
minor will not bind such minor. 

A judgment in a suit brought by one co-sharer not being a member of a Hindu 
joint family ‘for redemption of a mortgage will not bind the other co-sharers. 


A mortgagor of an undivided share may redeem the entirety, at any rate, if 
the mortgagee does not object and may be compelled to do so if required by the 


mortgager. 

Where a mortgagor sued for redemption and obtained a decree and pending an 
appeal by the mortgagee paid into Court the sum directed to be paid under the 
decree and before the appeal could be disposed of and the decree exeouted the Indian 
Mutiny broke out ond the Treasury was looted and all records destroyed, and on 
the restoration of order the mortgagee did not proceed with his appeal but 
obtained n settlement of the mortgaged properties in his name anda Sanad was 
issued to him and upon the Government declining all responsibility for the amount 
paid by the mortgagor which was locked with other money in the Treasury and 
after several ineffectual attempts to recover possession of the mortgaged property, 
one of the representatives of the mortgagor brought « suit for redemption. 


Held, (1) that as the Government disclaimed all responsibility with respect 
to fhe sum originally deposited, the decree became infructuous and 
incapable of execution, - 


’ 
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(2) that the original deoree could not be executed by ordering the mort. 


gages to retransfer the mortgaged property without ordering pay- 
ment to the latter of the sum deposited which the Court was unable 
to do; 


(8) that the Court could not direct the mortgagor in execution of the 
original decree to pay over again the redemption money already 
deposited by him ; 

(4) that ag there was nothing to exeoate a new decree to give effect to 
the right of the parties in the sltered cironmstances must be made. 

and (5) that such new decree mnst only be made in a fresh suit which 
would not,-therefore, be barred by S. 244, O. P. C. 
Their Lordships Judgment was delivered by 


Lord Davey—This appeal is the final stage in a litigation 
which in one form or another has been going on since the year 
1856. Large costs have boen incurred and as regards one litigant, 
not now before the court, injustice has perhaps been done to him 
in the course of the litigation, but the real question, when properly 
considered, appears to their Lordships to be comparatively a 
simple one. 


The origin of the litigation was a usufroctuary mortgage bear- 
ing a native date corresponding to the 16th August 1851 made by 
one Husain Bakhsh of Taluka comprising seven villages situate in 
the then Kingdom of Oudh to one Raghubar Dayal, son of Seth 
Mourli Manohar (who was the real lender) to secure Rs, 4,000 and 
interest at the rate of Rs. 3-2-0 per cent. per annum. The mort- 
gage was made redeemable at the close of the Fasli year, and it was 
provided that on being redeemed the mortgages should not ac- 
count for the rents and profits of the villages, possession of which, 
it was stated, had been given to him. 

The annexation of Oudh by the British Government took 
place on the 18th February 1856. Shortly afterwards Husain 
Bakhsh commenced a suit in the court of the Deputy Commissioner 
of Sitapur against Murli Manohar for the redemption of the mort- 
gage, and a decree was made therein by the Assistant Commissioner 
against which both the parties appealed. On the appeal and cross 
appeal, Mr. Christian, the Commissioner, delivered a judgment dated 
the 21st April 1857in which he stated his opinion that the then 
plaintiff Husain Bakhsh should pay the principal sum, vtz, Rs, 4,000 
only and ordered that the file of the case be forwarded to the Deputy 
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Commissioner with a request that Husain Baksh should be put in 
possession of the entire Taluka on the Ist Asarh 1264 Fasli, corres- 
ponding to the 8th June 1857, provided that he deposited Rs. 
4,000 in the Government treasury before that date. No record of 
any decree made pursuant to this judgment is produced or in exist- 
ence, but it is admitted by all the parties that Hussain Bakhsh 
paid the Rs. 4,000 into the Government treasury. He did not how- 
ever obtain possession of the mortgaged villages, the reason no 
doubt being that Murli Manahor had given notice of an appeal 
from Mr. Christian’s judgment claiming interest as well as princi- 
pal. Onthe 8rd June 1857 the mutiny extenued to Sitapur and the 
records of the Court are said to have been destroyed and the trea- 
sury was looted. There is some rather shadowy evidence that 
Hussain Bakhsh, during the disturbances, took forcible possession of 
the villages and was in his turn ousted by Murli Manohar, but 
however this may be Murli Manohar was in undisturbed possession 
at the date of Lord Canning’s Proclamation of March 1858. 
He did noton the restoration of order proceed with his appeal 
from Mr. Christian’s judgment and of course never received pay- 
ment ofthe Rs. 4,000. At the second summary settlement of Oudh, 
Murli Manohar procured settlement of the villages in question to 
be made with him and his T'alakdari title thereto was confirmed 
by sanad. Hussain Bakhsh in the meantime presented three peti- 
tions to the Oollector’s Court asking that the settlement of the 
villages be made with him. The final answer to these applications 
was contained in a letter from the Secretary of the Chief Commis- 
sioner of Oudh to the Commissioner of Khairabad, dated the 8th 
January 1861 in the following terms. 


(3.) Itis certain that Hussain Baksh deposited Rs. 4,000 in the treasury by 
order of Court to redeem the villages mortgaged to Murli Manohar and had not the 
rebellion broken out he would have been restored_to possession. (3). But after the 
rebellion broke ont the money was plundered and on re-occupation of the Province, 
Murli Manohar was settled with. (4). Obandhri Hussain Baksh now seeks to 
redeem the mortgage and to recover possession on the ground of his having paid the 
Rs. 4,000 by the order of the Court. (6). Colonel Barrow rejected his claim on the 


ground that he hod plundered the Biswan Tehsil at the commencement of the rebel- ` 


lion, but the Chief Commissioner must observe that this would be no sufficient 

reason for denying him legal redress as his rebellion ia pardoned by the amnesty 

and no act committed by him during the rebellion can be charged against him in 

bar of justice. (6). But Murli Manohar never received the 4,000 rupees redemp- 
e 
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tion money, consequently he cannot be made to surrender the village. If Chaudhri 
Hussain Bakkah is prepared to sue in ordinary course de novo for redemption of 
mortgage and to pay the money due to the mortgagee as may be awarded by the 
Conrt supposing always hig claim admissible under Statute of limitation, his mit can 
be heardin the Court. (7). Underthe rule laid down by the Government he 
might ask for refund of his deposit, but this would be an indulgence and his condnet 
renders him undegerving of any. 


The meaning of this order or direction is plain enough. The 
Government refused either to refund the Rs. 4,000 or to assume 
the responsibility of having received it on behalf of the mortgagee 
and said Husain Bakhsh in effect, “we cannot dispossess Murli 
Monohar in your favour but you may bring a fresh action and pay 
your mortgage money over again.” 


Whether the Commissioner, acting in an administrative capa- 
city, had any power to give such order or direction is another 
question which their Lordships are not now called upon to answer, 
The important point for the present purpose is the disclaimer by 
the Government of all responsibility for the deposit. 


Acting on what he no doubt assumed to be the COommissioner’s 
direction or permission, Husain Bakhsh, on the 24thFebruary 1862, 
commenced afresh suit for redemption in the Court of the Deputy 
Commissioner of Sitapur. His suit, however, was dismissed on the 
ground that the Talukdari settlement could not be opened ‘and the 
Sanad had given Murli Manohara new and absolute title, 
And this decision was confirmed by the Commissioner and the 
Chief Commissioner on successive appeals. 


During the pendency of this suit Husain Bakhsh died leaving 
two sons by one wife, viz, Muhammad Bakhsh and Ahmed Bakhsh, 
the present appellant (then a minor) and a third son by another 
wife who was otherwise provided for by his father’s will, and had 
no interest in the equity of redemption of the mortgaged villages, 


By Act No. XIII of 1866 and Act No. I of 1869 relief was 
given to mortgagors of lands which were in the possession of morte 
gagors at the time of the Mutiny under certain conditions, By 
S. 6 of the latter Act, it was provided that nothing in Ss. 3, 
4 and 5 or in certain orders, or in any banad, should be deemed 
to bar a suit for redemption. It was not, and is not, disputed that 
the heirs of Husain Bakhsh were entitled to the benefit of this 
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enactment if his true position, but for the confiscation, was that of a 
mortgagor with a right of redemption. 


Ve 
Seth Raghu- 
yal. 


On the 27th March 1869 Mahammad Bakhsh commenced bar Da 


a suit in the Court of the Deputy Commissioner of Sitapur 
against the representatives of Murli Manohar (who was also dead) 
to be putin possession of the seven villages comprised in the 
morigage which he alleged had been redeemed by the deposit of 
Rs. 4,000 in the treasury under Mr. Christian’s judgment of 21st 
April 1857. The second of the issues settled for determination by 
the court raised the question whether the suit was a suit for redemp- 
tion within the meaning of S. 6 of Act I of 1869 and is 
the only issue to which attention need be paid by his judgment 
dated 28th day of October 1869, The Extra Assistant Commis- 
sioner decided all the issues in favour of the plaintiff. On the 
second issue he held that the mere deposit of money before the 
rebellion and the unlawful possession of Husain Bakhsh during 
that period, could not extinguish the mortgage and that the pos- 
session of Murli Manohar being by virtue of the mortgage for the 
redemption of which the suit was preferred, tho case was cogniza- 
ble under S.6 of Act I of 1869. This was affirmed by the 
Commissioner, but on special appeal to the Judicial Commissioner of 
Oudh it was reversed, and by a decree of that court, dated the 21st 
September 1870, the suit of Mahammed Bukhsh was dismissed 
with costs. The ground stated by Mr. Capper, the Judicial Com- 
missioner, for his judgment was that by payment of the mortgage 
money into court the mortgage lien then andthere ceased and 
determined and there was nothing then left to redeem. Consequently 
he considered himself forced, though with evident reluctance to 
decree the appeal. There was an appeal by Mahommed Bukhsh 
to the Queen in Council, but it was not proceeded with and was 
dismissed for want of prosecution. 


On the 7th July 1879, the present appellant having attained 
his majority, came to a partition of the general estate of Husain 
Bakhsh, including the claim to redeem the villages in question 
with Mahommed Bakhsh, under which the appellant became 
entitled to a seven annas share. This partition was after some 
litigation confirmed by the Commissioner. 

R e 
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On the Srd May 1895 the appellant commenced the present 
suit against the respondents being the persons in possession of 
the seven villages and claiming title thereto under Murli Manohar 
for redemption of the property on payment of Ks. 4,000 mortgage 
money together with any interest the Court might think proper 
to award. The issnes settled by the Subordinate Judge of Sitapur 
(as amended) were so far as material for the present appeal as 
follows :— 


“(1.) Whether by the following judgments the plaintiff’s claim is barred under 
8. 18, Code of Civil Procedure P 

“ (a) lst judgment (in re Husain Bakhsh) passed before the “ Mutiny,” i. e., 
Mr. Ohristian’s judgment ; 

“ (b) 2nd judgment (in re Husain Bakhsh), dated 12th January 1862, meaning 
apparently the judgment of the 12th June 1862 at page 86 of the record ; 


“ (c) 8rd judgment (in re Mahommad Bakhsh) meaning Mr. Capper’s judgment 
of 21gt September 1870, 
“(9.) Whether the plaintiffs claim is barred by limitation ? 


“(3.) Whether the plaintiff is entitled to get his own share redeemed and also 
that of hia brother Mahommad Bakhsh whose claim has already been dismissed ? 


4 Whether the plaintiff is entitled to get his seven annas share redeemed ? 
7. What amount of interest the defendants are entitled to? 


The Subordinate Judge held on the 1st issue that the suit was 
not barred by limitation, on the 3rd and 4th issues that tho 
appellant was entilled to redeem his seven annas share of the 
mortgaged property, and on the 7th issue that the respondents 
were entitled, in addition to the profits, to interest at one rupee 
per cent. from the 13th February 1856, It was ordered that upon 
appellants paying to the respondents or into Court on the last day of 
April 1897 the sum of Rs. 13,078, the respondents should transfer to 
tho appellant a seven annas share of the mortgaged property. This 
decree was reversed by the decree of the District Judge of Sitapur, 
dated the 14th December 1897. The District Judge held that with- 
out deciding whether Mr. Capper’s judgment of the 21st September 
1870 was res judicata against the appellant, the court was bound 
by it asa precedent and that in accordance therewith the relation 
of mortgagor and mortgagee was extinguished in 1856 and 1857. 


The decree of the District Judge was affirmed on second 
appeal by the Court of the Judicial Commissioner and it is from 
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the decree of that Court, dated the 9th August 1900, that the pre- 
sent appeal is brought. The judgment of the Court was delivered 
by Mr. Spankie, the Additional Judicial Commissioner. The 


learned Judge said that the real point was whether Husain Bakhsh bar Da: 


having paid the money under Mr. Christian’s decree of the 21st 
April 1857 and being in a positionto obtain possession of the 
mortgaged property, could instead of seeking to do so, have 
brought a second suit to redeem the mortgage and he held that 
Husain Bakhsh had two courses open to him, namely, either to apply 
to have the appeal (of Murli Manohar against Mr. Christian’s 
decree) decided or to apply for execution of his decree and Hussain 
Bakhsh having done neither the one nor the other, the present suit 
was barred by Ss. 13 and 244 of the Civil Procedure Code. At their 
Lordships’ bar two points only were argued by the counsel for the 
respondent. It was contended, first, that the present sppellant 
was barred by the decree of the 21st September 1870 in the suit 
of Mahammad Bakhsh as res~judicata between the parties to the pre- 
sent suitunder S. 18 of Civil Procedure Code; and secondly, that 
Husain Bakhsh’s proper and only course was to apply for execu- 
tion of his decree (treating the appeal from it as abandoned) 
as held by the Assistant Judicial Commissioner or (which is the same 
point in another form) that this is not truly a snit for redemption 
within the meaning of S, 6 of Act I of 1869 as held by Mr. Capper. 

On the 1st point no opinion was expressed either in the Court 
of the District Judge or in the Court of Judicial Commissioner. Their 
Lordships agree with the decision of the Subordinate Judge that 
the present suit is not barred by the decree in Mahammad Bakhsh’s 
snit and with the reasons upon which that decision was founded. 

The appellant was then a minor and Mahammad Bukhsh was 
not his guardian, either natural or appointed, nor did the suit pur- 
port to be instituted on behalf of the minor, who was not in any 
form a party on the record. 

Their Lordships were referred to evidence on behalf of the 
respondents which was shortly to the following effect: (1) that 
Husain Bakhsh in his lifetime applied for partition of the property 
between Mahammad Bakhsh and the appellant in the proportion of 
9 annas and 7 annas and appointment of Mahammad Bakhsh 
Lambardar and the appellant as Pattidar ; (2) that an agreement was 
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come to by which the mother of both brothers and natural guardian 
of the appellant directed that Mahammad Bakhsh should manage 
the estate and allow the appellant 7 annas of the profits, and that 
‘Mahammad Bakhsh did in fact manage the estate and was what 
was called the head family ; (8) that the estate was under the no- 
minal management of the Court of Wards and the officer of that 
Court was privy to the institution of the suit, But this evidence 
at most proves nothing more than an intention that the suit should be 
for the minor’s benefit, and their Lordships think that such an in- 
tention would uot support the plea of res judicata. To maintain 
that plea it must appear from inspection of the record that the person 
whose interest it is sought to bind was in some way a party to the 
suit, This is not the case of Hindu joint family to which other consi- 
derations would apply, and the mere fact that redemption was sought 
of the entire property proves nothing. A mortgagor of an undivided 
share may redeem the entirety, at any rate if the mortgagee does 
not object, and may be compelled todo soif required by the 
mortgagee. On the second point also their Lordships agree with 
the Subordinate Judge. In the 1st place they observe that during 
the pendency of Murli Manohar’s appeal by which he claimed 
interest in addition to the Rs. 4,000 an order could not properly 
have been made by the Court putting Husain Bakhsh in possession 
of the mortgaged property. He was not therefore entitled as of 
right to possession when the mutiny broke ont. After the 
Rs. 4,000 had been lost by the looting of the Treasury, the Govern- 
ment definitely refused either torefund the amount to Husain 
Bakhsh or to hold themselves responsible for payment of it to the 
mortgagee. The Conrt could not have executed the decree by 
ordering a re-transfer of the mortgaged property to Husain Bakhsh 
by the mortgagee, without atthe same time ordering payment to 
the latter of the sum paid into the Treasury and placed under 
the contro) of the Court. But this by the vis major of the mutiny 
the Court was unable to do. And it would have been of no service 
to Husain Bakhsh to apply to have Murli Manohar’s appeal decided, 
for whether it was decided for or against the appellant, the same 
difficulty would have arisen that the Court could not dispossess 
thé mortgagee without payment to him of his principal money and 
any interest which might be awarded to him, 
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There was nothing therefore which the ‘Court could execute. ae 
They could not order Husain Bakhsh to pay over again Bakhsh 
ina proceeding for execution of the existing decree, and they Seth Raghu- 
could not order the mortgagee to re-transfer the estate without bar Dayal. 


receiving the amount due to him. 


The question whether payment into Court under Mr. Christian’s 
decree would or would not (if that were all) have extinguished 
the lien seems under the circumstances somewhat academic and 
their Lordships observe that they have not in fact got the exact 
terms of the decree before them, but only those of judgment on 
which the decree would be founded. The fallacy of the respon- 
dent’s contention is to apply rules made for the conduct of judicial 
business in ordinary course to exceptional circumstances euch as 
those occasioned by the mutiny and rebellion in Oudh. 


As Mr. Asquith justly observed, the respondent’s contention 
when examined, is that their predecessor was a bare trustee of 
the Estate granted to him by the Sannad for the appellant’s 
ancestor, and indeed their Lordships understood Mr. De.Gruyther 
to have argued the appellant might on coming of age have sued 
for and recovered his property without further payment. Their 
Lordships are of opinion that a new decree which could only be 
regularly made in a fresh suit was in the circumstances required in 
order to give effect to the rights of the parties and do justice 
between them and that Mahammad Bakhsh’s suit ought to have 
succeeded and the present appellant is entitled to a decree in this 
suit. No objection was made, or perhaps could be made, either 
by the appellant or by the respondents to the terms of the decree 
made by the Subordinate Judge. 


Their Lordships will therefore humbly advise His Majesty 
that the decrees of the District Judge, dated the 14th December 
1897, and of the Court of the Judicial Commissioner, dated the 9th 
August 1900, should both be discharged and the decree of the 
Subordinate Judge, dated the 8th August 1896, should be restored 
with this variation, that the last day of April 1906 be substituted 
for the last day of April 1897 (being the day therein fixed for 
redemption). And that the respondents should pay the appellant 
the costs of the appeals to the District Judge and the Court of the 
Judicial Oommissioner. The respondents will also pay the costs 
of this appeal. e f 
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IN THE HIGH COURT OF JUDICATURD AT MADRAS. 
Present :—Mr, Justice Subrahmanya Aiyer and Mr. Justice Davies. 


Pullanapally Sankaran Nambudri ... Appellant* in both 
` (Defendant). 


v, 
Musalyam Vittil Thala Kat Mahamed 
(deceased) and others sh sia ... Respondents* 
in both (Piffs). 
Limitation Act, Art. 149-—“ By or on behalf of the Secretary of State’—Sutt by quit-rent 


pattadars from Government—Land tenure—Eyotwar holder—Qovernment’s right to 
put anend to the tenure. 


A ryotwar holder is entitled to hold the lands so long as he pays the revenue pro- 
perly leviable from him ; and in default he oan be ousted only on legal process taken 
under Madras Act II of 1864. 

The Government after having once granted the lands to one person cannot sub- 
sequently taken them away from him otherwise than by process taken under Madras 
Act IT of 1864 and grant a fresh patta to another. 


Art. 149 is not applicable to a suit brought by a private individual on the strength 
of a patta given to him by Government. 
The Municipal Commissioners v.Sarangapant Mudaliarl followed. 


Maharajah Jagadindra Nath Bahadur v. Rani Hemanta Kumari Debi. 


Second appeal from the decreo of the Subordinate Judge, 
Court of South Malabar at Calicut in A. S. Nos. 96 and 97 of 1899 
respectively, presented against the decree of the Court of the District 
Munsiff of Kutnad in O. B. No. 507 of 1897. 


o 

This is a suit for possession of lands which once formed part of 
the bed of a tidal and navigable river, Plaintiffs 1 to 4 claimed 
title to the lands under a quit rent patta given to them by Govern- 
ment in 1894. The 1st defendant claimed the lands as the jenm 
of his own illom and also on the ground that he has been in posses- 
sion of it for many years. Both the lower Courts found that the 
1st defendant had been in possession of it for over thirty years and 
had been paying revenue and special cesses in respect of the land 
since 1885. The first appellate court decreed the claim of the plaintiffs 
onthe groundthat the Government (5th plaintiff) or plaintiffs 1 
to 4 as deriving title from it were not barred by limitation from 
recovering it. Hence the second appeal. 

C. Sankaran Nair, C. V. Anantakrishna Astyar and B. Govin- 
dan Nambiyar for appellant. 


* 8, A, Nos. 127 and £28 of 1908. 17th March 1905. 
1, 18 $ eae. 2 SLI, A. atp. 207. 
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The Government Pleader (E. B. Powell) and C. Krishnan for 
respondent. 


The Court delivered the following 


JUDGMENT :—The decree of the Subordinate Judge as it 
stands—giving possession to plaintiffs Nos. 1 to 4 on the one hand 
or the 5th plaintiff on the other hand is in any view erroneous, 
On the case set forth iu the plaint it is only the plaintiffs Nos. 1 
to 4 who could claim possession, the 5th plaintiff having upon 
his own admission parted with his rights to possession to plaintiffs 
Nos. 1 to 4. In this view the period of limitation for the suit 
prima facie is 12 years and not 60 years.) The Municipal Commis- 
stoners v. Sarangapant Mudaliar and Maharajah Jagadindra Nath 
Bahadur v. Rant Hemanta Kumari Debs*. It is, however, unneces- 
sary to decide the point of limitation here, as in our opinion the snit 
fails on other grounds. 


Both courts find that the defendant has been in possession of 
the disputed land at least since 1868, that is for thirty years before 
suit, Admittedly the lst defendant has been paying to Govern- 
ment certain revenue for the land since 1885 and it appears from 
the receipts that special cesses were also paid with the revenue. 
It is thus clear that the defendant has been holding the land as a 
ryot under Government. Taking it as a fact that the land was at 
one time the bed of a tidal and navigable river and thus land at 
the absolute disposal of Government there was nothing to’ prevent 
the Government from granting the land to the defendant on 
ordinary ryotwary tenure as in fact they did. Having done go it 
was not competent to the Government to put an end to the defend- 
ant’s tenure by the arrangement made by them with the plaintiffs 
Nos.1 to 4. The defendant was entitled to hold the land as long 
as he paid the revenue properly leviable from him, and in default 
he could be ousted only on legal process taken under Act II of 
1864. Rajagopala Ayyangar v. The Collector of Chingleput*. On this 
ground we set aside the decree of the Subordinate Judge and 
restore that of the District Munsiff with costs in this and in the 
lower appellate Court payable by the plaintiffs 2 to 4 and Ist plain- 
tiffs legal representatives to the defendant. The 5th plaintiff 
will pay his own costs. omar om 





ed 
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IN THE. HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-Mr. Justice Subramania Aiyar, 
and Mr. Justice Sankaran Nair. 

Atmakuru Narasamma ae ... Appeflant* (Petr.). 
T. 


Atmakuru Venkata Narasayya Chetty... Respondent (Respt.). 
Naragamma O. Pe 0. 3. 13—Res judicata in enecution—Decres—Orders ía ewecution dtrecisng sale 


v. 
Venkata —Estoppel. 
Naras 5 Pee 
r Chetty, a Where a decree though not containing a direction for gale of property is con- 


atrued by orders in execution as containing guch a direction, such orders will operate 
as res judicata and estop the judgment-debtor from afterwards raising contentions 
inconsistent with such orders. ` 

Appeal from the order of the District Court of Ganjam, 
in ©. E. P. No. 75 of 1908 (in O.S. No. 7 of 1898). 


T. F. Seshagiri Iyer for appellant. 


v 


P. 8. Sivaswami Tyer for respondent, 


The Court delivered the following eae 

JUDGMENT :—No doubt the decree does not contain any 
direction for sale. But subsequent to the passing of the 
decree, there were applications by the decree-holder for sale 
in execution of the decree, and in spite of the defendant’s objections, 
sale was ordered, the decree having been construed as allowing 
a sale. j í 

The orders so construing the decree estop the respondent 
from raising any contention inconsistent with those orders as has 
been repeatedly laid down. . 


- We, therefore, set aside the order..of the lower Court and 
direct that the application be replaced on the file and proceeded 
with in accordance with law. The mae will pay the appel- 
lant’s costs in this Court. 


# A, A.O. No. 75 af 1904, . ~ 26th July 1904, 
° 


ag 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir S. Subrahmania Aiyar, Offg. Chief Justice 
and Mr. Justice Sankaran Nair. 
Muthuvaiyan * ay = Appellant* (Plaintif). 
© w, 
Binna Samavaiyan and othera ... Respondents (Defts. 2, 3 and +). 


Revenue Recovery Act, (Mudras) Ss. 38, Ol. 5, 39-—Revenue Sale—Benamt purchase, Muthuvaiyan 
proof of—Estoppel—Denial of title. 


Se. 88 and 39 of the Madras Revenue Recovery Act do not preclude proof of the Samavaiy m, 


benamé character of purchases at Revenue Sales. Aussumat Buhuns Kowur v. Lalla 
Bupoorse Lall referred to and followed. 


Tirumalayappa Pillai v. Swami Naikar3, Subbarayar v. Astrvatha Upadesayyar® 
followed. Narayana Chettiar v. Ohokkappa Mudaliar! dissented from. 


Per Subrahmanya Asyar, J.—A person who is let into possession of property 
by another is estopped from denying that other’s title without firet surrendering 


possession to him. 

Second Appeal from the decree of the District Court of 
Tanjore in A. 8. No, 928-of 1902 presented against the decree of 
the Court of the District Munsif of Tiravadi in O. S. No. 98 of 
1901, 

P. S. Stvaswami Iyer for appellant. 

T, V. Seshagiri Iyer for respondents. 

The Court delivered the following 


JUDGMENTS :—The Offg. Chief Justice.—The plaintiff sues 
to recover from the second defendant possession of certain lands, 
alleging that the same belong to him, having been purchased by 
him at a revenne sale in which they were sold on account of arrears 
of land revenue due to Government in respect thereof, that they 
were subsequently let to and put into the possession of the second 
defendant by the plaintiff but that the latter refuses to surrender 
them setting up a title in himself under a collusive purchase from 
the lst defendant, a mere benamidar, in whose name certificate 
at the revenue sale was taken. 


The finding of both the lower courts with reference to these 


allegations is in favour of the plaintiff. The suit was, however, 
dismissed by the District Judge who reversed the decree of the Dis- 





*8. A. No. 626 of 1903. 8rd August 1905. 
1. 14M.1 A. 496. 3% I. L R., 20 M. 494, 
2. I L. B, 18 M. 470. ' 4 LL. B., 26 M, 656, 
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Muthavaiyan trict\Munsif, on the ground that the plaintiff was disentitled to rely 
v. A 7 * oe 

Samavaiyan. ON his being the real purchaser, with reference to the provisions of 

Oftg. Chier 98: 38 (clause 5) and 39 of the Madras Revenue Recovery Act, IT of 


Justice. 


1864, . 


Even if this view were correct, which itis not as will be shown 
hereafter, a decree should be given in favour of the plaintiff for the 
simple reason that the second defendant, having been let into pos- 
session by the plaintiff, was estopped from denying the latter’s title 
without first surrendering possession. I do not, however, wish to 
dispose of the case in that way, The question of the construction 
of Ks. 88 (caluse 5) and 89 has been fully argued on both sides ; and 
having regard to the terms of the decision in Narayana Chettsar v. 
Chokkappa Mudaliar' cited and relied on by the District Judge, 
it is necessary to go into that question. 


The said sections run as follows :-— 


“R. 38 (cl, 5). After the confirmation of any such sale, the Collector shall 
register the land sold in the name of the person declared to be the purchaser and 
shall exeonte and grant a certificate of sale bearing his seal and signatnre to such 
purchaser.” 

“Buch certificate shall state the property sold and the name of the purchaser, 
and it shall be conolusive evidence of the fact of the purchase in all Courts and 
tribunals, where it may be necessary to prove the same; and no proof of the Colleo- 
tor’s seal or signature shall be necessary unless the authority before whom it is 
produced shall have reason to doubt its genuineness.” 

“39, When lands may be purchased at a public sale, the Collector, or other 
Officer empowered by the Collector in that behalf shall publish in the villuges in 
which the land sold may be situated, in the cuteherry of the taluk, in the head 
eutcherry of tho District, and in the District Gazette, the name of the purchaser and 
the date of purchase, together with a declaration of the lawfal succession of such 
purchaser to all the rights and property of the former landholdor in tho said land.” 


It will be seen that there is nothing in these provisions that 
expressly prevents a person from claiming as a purchaser at a re- 
venue s:le on the ground that heis real purchaser and that the 
certified purchaser is only a benamidar. The exhaustive judg- 
ment of the Judicial Commitiee in Mussumat Buhuns Kowur v. 
Lalla Boohuree Lall? in dealing with a similar contention raised 
with reference to analogous statutory provisions and the canons 
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of construction laid down by their Lordships, to my mind, render it Muthuvafyan 
impossible for us to accept the view adopted by the District Judge. gameveiyan. 
There, a purchaser of an equity of redemption sold in execution Ofty. Ohiet 
of a decree, who had obtained a certificate as purchaser under §, Justice. 
259 of the Code of the Civil Procedure of 1859 bronght a suit for 
redemption and possession against the mortgegee under a deed of 
Zur-s-peshges (usufructuary mortgage). Their Lordships held, re- 
versing the decree of the High Court, that the Act which was 
simply a code of procedure did not affect the existing law, and 
that the fact of the plaintiff’s title being certified as purchaser did 
not under S. 260 of that Act, preclude the defendant who was in 
possession from pleading that he was the real purchaser and that 
the purchase was made benams for him by the certified purchaser. 
The sections referred to ran thus :— 

“8, 359, After a sale of immoveable property shall have become absolate in 
manner aforesaid, the Court shall grant a certificate to the person who may have 
been declared the purchaser at such sale to the effeot that he has purchased the right, 
title, and interest of the defendant in the property sold and such certificate shall be 
taken and deemed to be a valid transfer of such right, title, and interest.” 


s 


“§ 980. The certificate shall state the name of the person who at the time of 
gale is declared to be the actual purchager, and any suit brought against the 
certified purchaser on the ground that the purchase was mde on behalf of anothe, 
person not the certified purchaser, though by agreement the name of the certified 
purchaser was used, shall be dismissed witb cos Ka 

The analogy in substance between these provisions and those of 
Ss, 88 (cl. 5) and 89 of the Revenue Recovery Act with one excep- 
tion is obvious. That exception but made the case before the Privy 
Council decidedly stronger in that the latter part of S. 260 express- 
ly evinced some intention to derogate from the efficacy of benamé 
purchases, while Ss. 88 (cl. 5) and 89 of the Revenue Recovery Act 


are absolutely silent in the matter. 


Let me now proceed to consider the reasoning of the Judicial 
Committee. Their Lordships preface the discussion thus :—* It-is 
well known, that benams purchases are common in India, and that 
effect is given to them by the Courts according to the real intention 
of the parties. The Legislature has not, by any general measure, 
declared such transactions to be illegal ; and, therefore, they must 
still be recognised, and effect given to, them by the Courts except 


so far as positive enactment stands in the way, and directs a cone 
e 
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Matliuvaiyan trary course.” The argument that an intention to prohibit benams 
Barhavaiyan. purchases was inferablefrom the general tenor of the two sections, 
Offs. 0 Ohiet Coupled with those relating to delivery of possession was met 


Justice, 


thus :—“ Their Lordships consider it would not be safe to make 
such an inference, except it arose upon very clear implication 


and that it would be especially unsafe so to construe the Act as 


by inference to import into it prohibitory enactments, which would 
exolude an inquiry into the truth in any suit between the parties.” 
And referring to the stress sought to be laid on the direction in 
S. 259 as to the grant of a certificate to the purchaser, and in 
8s. 261 to 268 as to giving possession to the purchaser,they said:— 
“S. 259, requiring the Court to grant a certificate to the person 
declared to be the purchaser of land at the sale, and directing that 
such certificate shall be taken and deemed to bea valid transfer 
of the debtor’s right and interest, does no more than create statu- 
tory evidence of the transfer, in place of the old mode of transfer 
by Bill of sale. Their Lordships consider, that no inference fairly 
arises from this clause, that it was intended to interfere with 
benamee transactione ; for the language is adapted to meet the case 
of ordinary purchasers, and the same language might well have 
been used if benamee transactions had been wholly unknown. 
The same observations apply to Ss. 261 to 266, which prescribe 
modes of giving possession of the various kinds of property. 
These provisions would naturally find a place in the Act im 
order to govern ordinary purchases and no inference can, there- 
fore, be drawn from them of an intention to prohibit benamee 
transactions.” 


I have made these quotations as they appear to me, in effect, 
applicable to the present case in their entirety and as furnishing 
by themselves a complete answer to the contention before us. 
Nor must the rest of the judgment of the Judicial Committee, 
because it was devoted to the consideration of a provision not to 
be found in the statute I am dealing with, be understood as 
possessing no significance here. For in dealing with that provi- 
sion, è e, so much of §. 260 as did expressly affect benams 
purchasers, it is pointed ont that the same should not receive 
anything but a strict interpretation as will be seen from the 
following concluding portion of the judgment —-“ For the reasons 
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given, their Lordships do uot feel justified in adopting a construc- Muthuvaiyan 
tion beyond what the language of the Code imports, when such Sunsiin: 
a construction would, in effect, be to declare that to be unlawful Ottg. Thiet 
which the Coge itself has not declared to be so; and they are Justice, 
consequently of opinion, that there is no bar to preclude the 

inquiry in this suit into the real title.” If such are the true 

canons of interpretation to be adopted in the case of an enactment 

which in terms showed an intention to attach some infirmity to 

benams transactions, how much less ground is there for implying 

any prohibition in régard to such transactions from provisions 

lacking altogether any such indications and which, piving every 

word its proper meaning,convey nothing more than that the certifi- 

cate and the proclumation constitute evidence of a statutory 

transfer under the sale ? 


Our attention was drawn to the second paragraph of 8. 82 of 
the Indian: Trusts Act, which, however, does not appear to me to 
touch the present case. No doubt, that provision excludes to some 
extent the application of the doctrine of trust to benams purchases 
under judicial sales governed by 8. 317 of the Code of Civil 
Procedure or under revenue sales governed by Act XI of 1859, 
S. 34, which proceeds on the same lines and lays down :—“ Any 
suit brought to oust the certified purchaser as aforesaid on the 
ground that the purchase was made on behalf of another person 
not the certified purchaser or on behalf partly of himself and partly 
of another person, though by agreement the name of the certified 
purchaser was used,"shall be dismissed with costs.” If it were 
necessary to decide how far in these descriptions of cases the 
doctrine of trusts in excluded, the drift of the remarks of the 
Judicial Committee in the decision above cited, with reference 
to the various classes of cases that could rise under provisions 
such as the concluding part of 8. 260 of the Civil Procedure Code 
of 1859, would have to be steadily kept in view. But 8s, 38, 
clause 5, and 39 of the Revenue Recovery Act find no place in the 
said second paragraph of B. 82 of the Trusts Act. Why the 
reference there is confined to the two sections mentioned and 
provisions such as are contained in 5. 184 of the N. W. P. Land 
Revenue Act (XXX of 1878) referred to in The Delhi and London 
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Muthuvaiyen Bank, Ld. v. Chaudhri Pariab Bhaskar’, were left out, it is useless 
Samavaiyan. to speculate upon. Suffice it to say that, be the cause for the said 
Og. Ohi 4 paragraph standing as it does what it may, it is not competent 
Justice. to us to extend the restriction therein laid down to §s. 88, clause 5, 
and 89 of oar Revenue Recovery Act, which, as more than once 
stated, make no reference to benams transactions, since, to borrow 
the language of the Judicial Committee at page 528 of the report 
of the case I have been quoting from, “ where the legislature has 

stopped the Courts must stop.” 

Turning now to the cases decided in this Court and cited in the 
argument,it is clear that two outof these three decisions vis, Tiru- 
malayappa Pillai v. Swami Natkar*, and Subbarayar v. Asirvatha 
Upadesayyar® are directly in favour of the view I am adopting. 
As to the third and latest case, Narayana Chettiar v. Chokkappa 
Mudaliar*, it seems to me that the actual decision there is not 
consistent with the ratio decidend: of either of the earlier cases, 
though these are there stated to be distinguishable. Nor is the 
part of the judgment of the learned Judges disallowing the 
question of trast under 8. 82 of the Trusts Act being raised, if 
I am not altogether mistaken in grasping the meaning of the 
passage, reconcileable with their conclusion that it was not open to 
the 2nd and 8rd defendants to contend that the person through 
whom the plaintiff claimed was not the real purchaser, it being 
stated in the commencement of the judgment that the purchase was 
in fact benumt. Ido not know what more was required to found a 
case of an obligation in the nature of a trust, within the meaning 
of S. 82 of the ‘frusts Act. If what the learned Judges had in 
mind was that the plaintiff in the case, who claimed through the 
benams purchaser, could have shown that he was a bona fide pur- 
chaser without notice and therefore as against him, the 2nd and 8rd 
defendants could not at that stage be allowed to rely on their being 
the original real purchasers, that would be different. But such a 
view would be inconsistent with the conclusion expressed in the 
sentence that “it was not competent to the 2nd and 8rd defendants 
to prove the truth as to who was the real owner under the Revenue 
Bale.” However this may be, the Privy Council decision already 


1. LL.B, 21 A. 40. 8 IL. B., 20 M. 494, 
2 I. L. R, 18 M. 469. 4. ILL. R., 25 M. 655. 
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cited was not brought to the notice of the learned Judges and as Anthney 
the reasoning therein and the rules of interpretation laid down by Samavaiyan. 
their Lordships make it imperative on us to come to the conclusion Oftg. Chief 
that statutory provisions such as B, 38, cl. 5 and B. 89 of the Revenue Justice, 
Recovery Act ought not to be construed as precluding the real pur- 

chasers from showing the truth, I feel compelled to say, with all 

deference to the learned Judges’ who decided Narayana Chettiar v. 
Chokkuppa Mudaliar,| that I am unable to follow them, if they 

really intended to lay down that benamé purchases are in any way 

struck at by the said 8. 88, cl. 5 and 89, though I am by no means 


sure that they did so intend. 


As regards the other decisions relied on on either side, it is not 
necessary to notice them as they are decisions with reference to 
cases governed by S. 817 of the Civil Procedure Code or provisions 
similar whereby (unlike as in Ss. 38, ol 5, and 39 of the Revenue 
Recovery Act) it is in terms provided that no suit shall be main- 
tained against a certified purchaser on the ground that the pur- 
chase was made on behalf of any other person or on behalf of some 
one through whom such other person claims. 


I would, therefore, reverse the decree of the District Judge 
and restore that of the District Munsif with costs in this and in the 


lower appellate Court: 


Sankaran Nair, J.~The plaintiff sues in ejectment. He was 
the owner and pattadar of the lands in dispute. They wore sold in 
1888 for arrears of revenue and, according to the plaintiff, pur- 
chased by him, on account of disputes with his uncle, in the namo 
of the Ist defendant. The plaintiff alleges that having obtained 
them, and continued in possession till 1893, he let the lands 
to the 2nd defendant, who now sets up the title of the 1st defend- 
ant as the real purchaser of the lands at the revenue sale, 


Both the lower courts have found that the plaintiff was the 
real purchaser, having paid the sale amount as purchaser himself, 
and that though the revenue sale certificate was taken in the name 
of the lst defendant, the latter was only a benamtidar who had no 
interest in the property. The first court has further found— 
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Mufhayaiyos whether that finding has been accepted by the appellate court is 
Samavaiyan, one of the points in dispute before us—that the plaintiff, having 


Sankaran 
Nair, J, 


obtained possession of the property, let the 2nd defendant into 
possession as his tenant. Although he was of opinion that the 
purchase was made by the plaintiff with his own money and for hie 
own benefit, and that the Ist defendant was only a benamidar, the 
District Judge has, nevertheless, dismissed the plaintiff's suit on 
the ground that the sale certificate issued in the name of the Ist 
defendant as purchaser,and the publication of his name as sach, by 
the Collector, under the provisions of the Revenue Recovery Act, 
confer upon the 1st defendant an absolute title and pass to him the 
entire estate which admittedly vested in the plaintiff before the 
sale, and that it is not open to the real purchaser, the plaintiff, to 
put forward his claims and contend that the lst defendant is only 
a benamidar, even when the purchase money was paid by the plain- 
tiff and the purchase was made for his benefit. The main question 
for consideration which has been fully argued before us is whether 
this is the correct view of the law. 


It is well known that benamé transactions are very common. 
They have been recognised by all the High Cours in India and the 
Privy Council. When a transaction is proved to be benami, the 
courts proceed to give effect to the real as against the nominal title 
except in a few instances not necessary now to be noticed. If the 
benamidar sues the beneficial owner, the latter is allowed to prove 
his title as against the plaintiff and, conversely, the beneficial owner 
is allowed to enforce his title as against the benwmidar. On the 
question whether a benamidar could enforce his rights against 
strangers in the absence of the beneficial owner, the High Courts in 
India are not in agreement. But they are all agreed that, ordinarily, 
the title of the beneficial owner must prevail azainst that of the 
benamidar. A stranger in whose name property is purchased by a 
person with his own money for his own benefit has been always 
treated as a benamidar having no interest in the property that could 
be enforced against the beneficial owner. In English law it woald 
be treated as a resulting trust in favour of the actual purchaser who 
advances the money and effect given to it accordingly. In India 
the definition of ‘trust’ in the Trusts Act excludes resulting and 
other constructive trusts; and these latter are dealt with in a sepa- 
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rate chapter—chapter IX, B. 80 to 96. S, 82 substantially repio- Muthuvaiyan 
Yv, 
duces the rule of English law and enacts that the transferee must gamavaiyan. 


hold the property for the benefit of the person who is proved to Sankaran 
have paid the parchase money. Nair, J. 


Thus, according to the authorities, the plaintiff, as the real 
purchaser, is entitled to recover the property now in suit from the 
lst defendant, who is only his benamidar. Under the English law 
and the Indian Trusts Act, he would be treated as a beneficial 
owner, and his claim enforced against the 1st defendant, the trustee 
who has the legal estate or the ownership. It now remains to 
consider whether the Judge is right in holding that the provisions 
of Act ‘IL of 1864, are a bar to the recognition of the just claim of 
the plaintiff on the ground that it is not open to him to contend 
that the 1st defendant is not the absolute owner of the property. 


In construing the provisions of that Act itis useful to bear in 
mind the observations of their Lordships of the Privy Council. In 
Musamat Buhuns Kowur 7. Lalla Buhooree Lall they point out that 
benams purchases being very common in India they have to be reco- 
gnised until declared illegal by legislation and, when there is no ex- 
press prohibition of such transactions, a general intention should not 
be presumed unless it appears very clearly to be the object of the 
legislature to discountenance them ; aud when the matter is doubt- 
ful, it is sufer that the legislature should declare its view clearly 
and unequivocally to prohibit transactions which are generally 
known to take place than for the courts to de so from ambiguous or 
uncertain expressions in any Act, and thereby preclude an inquiry 
to discover the truth and connive at the perpetration of fraud. 
Having regard to these observations of their Lordships, it appears 
clear to me that the plaintiff is not estopped by any provision of 
law from pleading the benams nature of the Ist dofendant’s title. 


Ss. 88 and 39 of Act II of 1864 are relied upon in favour of 
the respondent’s contention. The material portion of 8. 38 runs 
thus :—“ The certificate shall state the property sold and the name 
of the purchaser, and it shall be conclusive evidence of the fact of 
the purchase”. There is nothing in this to bar the plea that the 
purchase was benami. B. 89 prescribes a proclamation giving 
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Muthuvaiyan among other things, “the name of the purchaser and the date of 
Y. ý . 
Bamavaiyan. purchase, together with a declaration of the lawful succession of 


Sankaran 
Nair, J. 


such purchaser to all the rights and property of the former land- 
holder in the said lands.” This declares in fact thg effect of S. 88 
which confers title. Neither in this section nor in the last section 
is it declared that a purchase benami is illegal or void. For the 
purpose of this discussion these provisions seem similar to S. 259 
of Act VIII of 1859, which declares in equally clear terms that the 
sale certificate shall be taken and deemed to be a valid transfer to 
the person who is declared to be the purchaser. And the Privy 
Council decided, in the case above referred to, that this does 
nothing wore than create statutory evidence of transfer in place of 
the ordinary deed of saleand that “no inference fairly arises from 
the clause, that it was intended to interfere with benamé transac- 
tions; for the language is adopted to meet the case of ordinary 
purchasers and the same language might have been used if benami 
transactions hid been wholly unknown.” 


Those observations appear tv be directly in point; and I am 
inclined to hold accordingly that Ss. 88 and 88 do not precludo 
us from holding that the first defendant in this case was only 
a benamidar und, as such, no title vested in him and that it was in 
the plaintiff for whum the property was purchased. Nor do those 
sections in any way interfere with the operation of 8. 82 of 
the Trusis Act when the trust is imposed by lawon a person who, 
by the hypothesis (see the definition of ‘ Trust’) is the owner of 
the property by virtue of the sale certificate (S. 88) and the 
proclamation (S. 39). These provisions deal with the trans- 
fer of ownership or legal estate. They have nothing to do with 
the equitable obligations imposed on the certified purchaser by 
law and subject to which he takes. 


Nor in the absence of an express prohibition can any inten- 
tion to discourage such transfers be gathered with sufficient clear- 
ness from the provisions of the Acts which have been referred to 
in the argument before us. Mr. Seshagiri Iyer contended that 
such provisions indicate that the policy of the Legislature is to 
confer absolute title on the purchaser and uot to allow benamt 
purchases in public sales. So far as sales under the Civil Proce- 
dure Code are concerned, it has been determined by the highest 


PART XI] THE MADRAS LAW JOURNAL REPORTS. 429 


authority that there is no ground for such presumption, but that Mnthivaiyan 

8. 817 of that Code only interdicts the class of suits mentioned Somavaiyan, 

therein. Sankarin 
The Trusts Actlends no support to the contention. S.82 by Fae 

specially exempting the cases under §. 317 of the Civil Procedure 

Code and the sales under S. 86 of Act XI of 1859 makes it clear 

that benamt purchasers in other sales take subject to the obligations 

imposed by that section 


Illustration (c) to B. 90 shows that where a qualified owner 
makes default in payment of Government revenue with & view 
to the land being put up for sale and himself becoming the 
purchaser of it and he himself becomes the purchaser, he has to 
hold the land for the benefit of the other persons who were inter- 
ested in the property before the date of his purchase. This illus- 
tration declares the intention of the Legislatare not to exempt 
purchasers at revenue sales from the operation of the rules of law 
im posing equitable obligations. Similarly, illustration (b) to the same 
sections shows a similar intention not to treat the entry in the Gov- 
ernment records of the name of a personas inamdar as conclusive 
of his beneficial ownersihp to the property. He has to hold it subject 
to the clams of the other persons interested. Nor is there any- 
thing in the legislation of this Presidency to show that the person 
whose name is entered in the patta must be the owner, legal and 
equitable, of that property ; and the certified purchaser stands in 
no higher position. Though Regulation XXVI of 1802 directs the 
Collectors to keep public registers for transfers of land, yet such 
transfers are valid between the parties though unregistered. A 
patta granted by Government, even accompanied with possession, 
to one person for land belonging to another will not confer any 
right to possession against the true owner and a sale for arrears of 
revenue due by him will not pase any title to the certified purcha- 
ser. See Secretary of State v. Ashtamurthi!. That the Govern- 
ment may issue the patta in the name of persons put forward by 
the real proprietor is clear to show that it is recognised oven by 
Government that a certified purchaser or the pattadar need not 
necessarily be the real owner thongh, as a rule, the pattadar is the 
proprietor. See Zamorin of Calicut v. Sttarama*, 


1, IL, B., 13M, 89. 1, LLB. 7M. 408, 


Mnbhavatyan ' 
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I fail to find, therefore, any indication of any general policy to 


Samavaiyan, prohibit a benams purchase. On the other hand, if we are to adopt 
Sankarin the strict construction suggested for the respondents, we have to 


Nair, J, 


hold that a purchase by the managing member of a, Hindu family 
out of family funds at a revenue sale or by a qualified owner in 
the circumstances referred to in S. 90 of the Trasts Act will con- 
fer on him an absolute title. Even fraud and mistake will appa- 
rently be no ground for avoiding the bar created by Ss. 88 and 89. 
In the absence, therefore, of any clear intention to declare benamt 
purchases null and void or to confer absolute ownership on the 
certified purchaser, there is no reason for extending the scope of 8s 
88 and 89 beyond what they, in terms, warrant, 


I now proceed torefer to the three cases which deal with the 
question before us. In Tirumalayappa Pilat v. Swami Naikari 
land was sold for arrears of revenue due by the pattadars—trustees 
of a certain endowment, who purchased the property themselves in 
the name of a dependent of theirs who was the plaintiff in the case. 
It was there decided that no title vested in the plaintiff a benami- 
dar whose suit must therefore be dismissed. Adverting to 8, 38, 
the Judges held that no greater effect can be given to it than to 
the provisions in the Civil Procedure Code, which do not prevent 
third parties from relying opon the benami nature of the plaintiffs 
purchase, Substantially the same view was taken in the case of 
Subbarayar v. Asirvatha Upadesayyar* as to the scope of Ñ. 88, 
where is was held that a plaintiff who purchased the land for the 
benefit of himself and the other villagers cannot recover the land 
for himself. Both these cases are authorities for the proposition 
that a sale certificate issued by the Collector at a revenue sale is 
not conclusive as to the right to recover of the person named therein 
and that it is open to the contesting defendants to show that the 
purchase was really made for the benefit of other persons. The 
next case and the one relied upon by the respondent’s pleader as 
decisive in his favour is Narayana Chettiar v. Chokkappa Mudaliar® 
where the plea of the defendants Nos. 1 and 4 that one 
Palaniappa Chetti, the certified purchaser at a revenue sale, under 
whom the plaintiffs claimed, was merely a ‘name lender’ for the 








L IL. R., 18 M. 470, 2, I.L. R., 20M, 404, 8. I, L. R., 25M, 666. 
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real purchaser Dandayuda Chettiar was found true and the trans- Muthavaiyan 
action was held to be benami. But on the ground that 8s. 88 and Sainevatyha 
39 of Act II of 1864 vested the property in the purchaser therein Sankaran 
named and thgt it was not open subsequently to any one to con- Nair, J. 
tend that such purchaser was only a benamsdar for some one else, 
the Court passed a decree in favour of the plaintiff whose vendor 
was found to be only a benamidar. The two cases already refer- 
red to were noticed and devlared not to be in conflict with this con- 
clusion. I do not see how this case can be reconciled with the 
decision in Tirumalayappa Pillai v. Swami Natker! or with the 
principle involved in the decision in Subburayar v. Asirvatha 
Upadesayyar*. 

Those cases proceed on the view that whens transaction is 
proved to be bsnams, the benamidar’s name must be treated as an 
altae for that of the person beneficially interested and that there is 
nothing in the Revenue Sale Law, Act II of 1864, to affect the 
operation of that rule. 1t appears to me to be clear that the decision 
in Narayana Chettiar v. Chokkappa Mudalsar® declares that no 
effect can be given to benamé purchases in the cases of revenue 
sales under Act II of 1864. As to S. 82, Trusts Act, the learned 
Judges refused to consider whether the case before them came 
within the scope of that section as the question was nol raised in 
the courts below and fresh issnes would have to be tried. As that 
decision thus expressly excluded such cases from consideration, it 
does not apply to the facts before us. In this case the plea has 
been raised and the facts necessary for the determination of 
the question have been found. Both the lower courts hold that 
the property was purchased in the name of the first defendant by 
the plaintiff with his own money. The law will, therefore, clearly 
imply a trust in favour of the plaintiff ; and vhe plaintiff is there- 
fore entitled to recover possession of the property from the 
defendants. 

In this view it is unnecessary to consider the various- other 
questions argued before us. 

l would, therefore, reverse the decree of the District Judge 
and restore that of the District Munsif with costs. 


—— ee 
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JUDICIAL COMMITTHE OF THE PRIVY COUNCIL. 
(FROM THE COURT OF THE RESIDENT IN MYSORE). 


Present :—Lord Macnaghten, Sir Ford North, Sip Andrew 
Scoble, Sir Arthur Wilson. 


In re: Henry Lewis Lubeck. 


In re Evidence—Oase rassing certain issues—Second case raising other ssswes—Admis- 
Henry Lewis sibility—Legal adviser and clreni—Defective appreciation of duty—Profeasional 
Lubeok. K 
misconduct. 


Evidence which has been given in one case upon the issues raised in that case, 
ought not to be taken and applied in another case where other issues srise. 


It ig unsafe to rely upon inferences from such evidence as bearing upon the 
issnes raised in the second case. 


A legal adviser engaged by a client in respeot of a compromise of certain disputes 
with others is bound to warn his client if the latter is acting in ignorance of tho 
nature of what he is doing while the legal adviser is in a position to inform him or 
if the client is acting under a mistake as to his right which the logal adviser is ins 
position to correct. The legal adviser does not properly appreciate his duty if he thinks 
or acts upon the belief that he is not bound to warn his client under such ciroumstances 
unlesa hs is specially asked by the client upon the subject ; but this defective appre- 
olation of duty on the part of a legal adviser does not amount to such professional 
misconduct as to entail upon him punishment. 


A legal adviser who allows his clienta to execnte an agreement whioh he thinks 
to be invalid in law and himself attests the sarne 1s not guilty of any professional 
misconduct, especially when it has been held by the court that the agreement is not 
invalid. 

A legal adviser who knows that his client is solely entitled to inherit an estate 
is nob guilty of any professional misconduct if he allows his client to enter into 
an agreement by which his olient‘parts witha portion of his rights in the estate 
to others, when the client is fully aware of the nature of his rights and enters into 
the agreement under no mistake, but with a full knowledge of his rights and of the 
nature of the transaction and when there is nothing to shew that the legal adviger 
has any knowledge or means of knowledge which his client does not possess 


The following judgment was delivered by 


Sir Arthur Wilson :—The appellant in this case is an Advoca‘o 
who practised in the Court of the Resident and other Courts in 
Mysore, and he appeals against an order of the Resident, dated the 





* 26th July 1905. 
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19th December 1908, by which he found the appellant guilty upon 
two charges of professional misconduct und suspended him from 
practice for a period of four months, 


The transactions in connection with which the charges arose 
related to the estate of one Basappa Chetty, a resident of Banga- 
lore, who died intestate and childless at Srirangam, near Trichino- 
poly, on the 8rd December 1898, leaving a considerable estate. 
The persons who were, or at one time or another claimed to be, 
interested in the estate of the deceased were the following :—- 


First, Munisamy,a first cousin of the deceased, being his 
father’s brother’s son. Secondly, a group of relations—-removed one 
degree further in agnate relationship with the deceased; they were 
Krishna, son of a deceased first cousin, and Munisubbiah, Latch- 
mia and Rachia, sons of another first cousin, Thirdly, there were 
a group of persons referred to as the Hosur people. Fourthly, certain 
persons who alleged that the deceased had left a will. The last 
mentioned group applied in the High Court at Madras for probate 
of the alleged will. 


On the other hand, Munisamy, the first cousin acting in con- 
junction with his nephews, the persons constituting the second 
group, and apparently also with the Hosur people, the third group, 
engaged the appellant to obtain letters of administration to the 
estate of the deceased and to collect the assets, Munisamy acting 
as leader in the matter. Accordingly an application was made in the 
names of Munisamy and his nephew Krishnia on the 16th December 
1898 for letters of administration,on the allegations that the deceas- 
ed was a member of a joint family and that the petitioners and others 
of the second group, with the Hosur people, were jointly entitled 
to the estate. The persons who had set up the will opposed the 
application for administration and it stood over to abide the 
result, of theprobate proceedings. On the 26th April 1899 the pro- 
bate was refused on the ground that the alleged will was not 
shown to be genuine. Thus the fourth group of claimants was 
disposed of and is closed the first period in the conflicts as to 
Basappa’s estate. 


The application for administration was then proceeded with, 
but the remaining - claimants wereno longer united. Munisamy 
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. applied to amend the application for administration by strik- 

“ing out the mention of Hosur people denying that they had 
any interest. On the 22nd Mav 1899 Munisamy and Krishnia 
applied jointly to the same effect. Munisamy died on the 26th 
July 1899, and his sons Thippia and Nyathia as his heirs, continu- 
ed to claim administration of the estate of Basappa. On the 12th 
January 1900 a compromise was effected with Hosur people where- 
by their opposition was got rid of, leaving only Munisamy’s sons 
Thippia, Nyathia on the one hand, and their cousins, the second 
group abovementioned as claimants to the estate. And it may be 
said at once that there never was room for doubt as to the law 
by which their respective rights were governed. If Basappa was 
a member of a joint family, and if his property was ancestral or 
joint, all these agnates were entitled to share. If his estate was self 
acquired, Munisamy as agnate nearest in degree, was alone entitled 
to succeed, and on his death his sons took his place. On the 29th 
March 1900, letters of administration of the estate of Basappa were 
granted to Thippia and Nyathia. 


Throughout these controversies the appellant acted as legal 
adviser to all or some of the agnatic relations who have been men- 
tioned. Inthe course of these proceedings too, a number of agree- 
ments were entered into amongst the parties themselves and 
between certain of the parties and the appellant. Of these agree- 
ments two are of essential importance for the purpose of this appeal. 
On the 17th May 1899 an agreement (referred to throughout the 
proceedings as Exhibit G) was entered into between Munisamy and 
his nephews or some of them in which it was stated that Basappa 
was the undivided agnate of the parties to the agreement and that 
“even though the names of all of us are not entered in the 
certificate and the name of any one of us is entered in it, 
we are all entitled to the whole of the said property.” It must be 
observed that this agreement was entered into during Munisamy’s 
lifetime and in a period when theclaim set up in respect of the 
alleged will had been disposed of but that of the Hospur people had 
not, they were still in opposition. 


On the 22nd August 1899 Munisamy being now dead, a second 
agreement (spoken as Hxhibit X) was executed to which the sons 
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of Munisamy and their cousins of the second group were 


parties. It was substantially to the same effect as the previons ` 


agreement G, thatis, is bound the parties to treat the estate of Bas- 
appa as one to which they were jointly entitied and to divide it 
accordingly. *When this agreement was entered into, the contro- 
versy with the Hosur people was still going on and was in an acute 
stage. 


It may be well also to mention a third agreement (Exhibit Y) 
made on the 21st December 1899, between some of those who had 
been parties to Exhibit X, which in effect repeated its terms. This 
was very shortly before the compromise with the Hospur people. 
And as has been already mentioned, on the 29th March, following, 
the letters of administration were issued. Down to this stage the 
sons of Munisamy and their cousins acted together, but when the 
administration had been obtained, their harmony did not last much 
longer. On the 23rd July 190V, Krishnia Chetty, one of the second 
group of claimants, brought a suit against a numberof persons as 
defendants, of whom it is only necessary to mention the present ap- 
pellant and the sons of Munisamy, who had obtained the letters of 
administration. The plaintiff in that suit claimed to be entitled toa 
share in the estate of Basappa and asked for partition, and for this 
purpose he relied upon his alleged right by inheritance and in the 
alternative, upon the agreements (Exhibits G, X, and Y) or some of 
them. He joined the present appellant asa defendant on the ground 
that he was a constructive trustee, and that he had concurred in 
breaches of trust. The defence of the present sppellant was in 
substance, that in all he had done he had acted only on behalf of 
the administrators and had accounted to them. The case of the 
administrators was that the estate had devolved upon their father, 
Munisamy alone, and after his death upon them. As to the agree- 
ments, their case was that they had been entered into under a 
mutual mistake of fact (that is to say, under the belief that all the 
parties to those agreements were entitled to share in the estate), 
and that there was no consideration for them. 


The District Judge before whom the case came for hearing 
decided after consideration of the evidence that the estate of 
Basappa was not joint but separate property, to which Mynisamy 
was the sole heir. But he held that by reason of certain agrev- 

o 
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ments which have been mentioned, the then plaintiff was entitled 
to share in the estate. He further held that the now appellant 
was a constructive trustee and made a decree against him on 
that footing. 


This judgment of the District Judge was deiivered on 
the 7th July, 1902, and on the 19th of the same month 
that officer sent to the Residenta copy of his judgment, together 
with a report (which was treated in India as a confidential document 
and not disclosed to the appellant) in which he commented upon 
the action of the now appellant, and recommended that proceedings 
should be taken against him on the ground of professional miscon- 
duct. The Resident referred the matter to the Public Prosecutor, 
who framed twelve charges against the appellant. - 


While these charges were pending, both the now appellant and 
the administrators appealed to the Resident against the District 
Judge’s dicision of the 7th July 1902. These appeals were duly 
heard, and on the 25th July 1903, the Resident delivered judgment 
on the two appeals. As against the present appellant he set aside 
the decree of tho District Judge holding that he was not a 
constructive trustee. ‘I'he appeal of the administrators Le dis- 
missed. He agreed with the District Judge that Munisamy was 
the sole heir of the Basappa, but he held also that the compromises 
embodied in Exhibits G, X and Y were valid and binding. 


On the 18th August 1903 two further charges framed under 
instructions from theResident were served upon the appellant. These 
sre the charges with which their Lordships have now to deal and 
they are as follows. 


“18 (1) That you being at the timo the legal adviser of B. A. Thippia Chetty 

“ alias Rachiah Chetty, (2) B. A. Nyathia Ohetty alias Chikka Rachia Chetty, (2) 
‘CB. A. Krishnia Chetty, (4) B. A. Muni Subbiah Ohetty, (5) B A. Rachia Chetty and 
“ (6) B. A. Lakshmish Ohetty, and knowing and believing at the time of the execu- 
“ tion of the dooument marked Exhibit G in O. S. No. 968 of 1900 on the file of the 
“ Distriob Judge, Civil and Military Station of Bangalore (as you on the 4th July 
“ 1908, admitted before the Honourable the British Resident in Mysore at the hearing 
“oli your Appeal No. 6 of 1902) that they were worthless and valueless, did either 
“wrongfully advise and induce the execution thereof by the said parties, or, when 
“you thould have advised them as to what their legal rights and ‘position would be 
- after they had exeouted-the said Exhibit G, did allow- them to ‘remain under the 
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“belief that. the said. document was legal and valid, in that you ab. their request 
“ attested the same yourself.” 
“(2). That you being the legal adviser B. A. Thippia Chetty alias Rachiah 
Chetty, and B. A. Nyathia Ohetty alias Chikka Rachiah Chetty, and being in the 
‘* discharge of your “professional duties,as such, bound to advise them as to the effect 
“tupon their rights to the property of the deceased Basappa Ohetty of the- execution 
“of a dooument, to wit, Exhibit X ın O. S. No. 863 of 190, on the file of the District 
“ Jndge of the Civil and Military Station of Bangalore, did not give them the advice 
“ they were entitled to expect, and did thereby allow them to execute the said doou- 
“ment, Exhibit X, which you at the time, according to your admission aforesaid, 
“ knew and believed to be worthless as a legally binding agreement, Further, that 
* you, by attesting the said document, indaced your olients to believe that it was 
“ legal and binding.” 


On the 31st August 1908,the matter of the charges-came before 
the Resident, when the Public Prosecutor applied that as the judg- 
ment on appeal (the judgment already referred to) had consider- 
ably modified the situation, all the charges except Nos. 18 (1) and 
18 (2) should be withdrawn; and no objection being raised, this 
was done. 


Down to this point the Resident was Sir Donald Robertson, 
and the proceedings had been before him; but at this stage, ap- 
parently to meet the wishes of the appellant, Sir Donald Robertson 
left the matter to be further dealt with by Mr. Boal, tia 
gentlemen who was about to relieve him as Resident. f 


The new Resident, Mr. Bourdillon, in due coarse proceeded 
to inguiro into the two charges against the appellant, those num- 
bered 13 (1) and 18 (2). He found those charges to be proved and 
on the 19th December, 1908, he made the order now under appeal 
suspending the appellant from practice for four mouths. 


Before considering the two present charges it may be well to 
make a few preliminary observations, In the first place,it is perhaps 
hardly necessary to point out that their Lordships have nothing 
to do with the twelve original charges which were abandoned, or 
with any of the facts disclosed in the voluminous record except 
those bearing upon the two charges which have been sustained. 


Secondly, upon the argument of the appeal exception- was 
taken to several portions of the procedure- followed in this case in 
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India as being illegal, or irregular, or fairly open to censure, It was 


Imbeck, also objected that much of the evidence received nnd acted upon 


by the ‘Resident in investigating the charges was not properly 
admissible. f ' 


It would have been a matter for great regret if their Lordships 
had been compelled to dispose'of such a case as the present upon 
the ground of irregularity in procedure or improper admission of 
evidence, instead of upon the merits; and their Lordships do not 
feel themseives under any such compulsion, but are in their opinon 
able to do justice in the case without regard to the more or less techni- 
cal questions which have been raised, upon which therefore they ex- 
press no opinion. But some generai considerations regarding the nature 
of the evidence adduced and the ure which has been made of it must 
be taken into account. The evidence against the appellant consistedin 
part of certain statements made by him in the course of argument of 
the appeal in the case ulready mentioned. These statements will be 
mentioned later. The rest of the evidence consisted of the records 
in the case already mentioned and in some other proceedings,put in 
in their entirety. 


When evidence has been given in one case upon the issues 
raised in that case, examination-in-chief and cross-examination alike 
having been directed to those issues,nothing can be more dangerous 
than to take that evidence and apply it in another case in which other 
issues arise. Inferences drawn from that evidence bearing upon these 
latter issues cannot but be regardedwith much misgiving. This con- 
sideration greatly lessens theconfidence which their Lordships would 
otherwise have been disposed to place in the inferences which have 
been drawn from the evidence by Mr. Bourdillon. And this hesitation 
is of necessity increased when the inferences drawn by that officer 
are in some instances stronger than or even inconsistent with those 
drawn from the same evidence by the Judges who dealt with the 
case in which it was given. The charges in question relate to the 
two documents already mentioned (Exhibits G and X)and as to them 
certain conclusions of facts may be accepted. On the 17th Ma y, 1899, 
when Exhibit G was executed, the appellant was the legal adviser 
both of Munisamy and of his nephews, employed on behalf of them 
all to obtain:administration and get in the estate. Having regard’ 
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to the evidence and particularly to the findings of the District 
Jugde and of Sir Donald Robertson, their Lordships are not pre- 
pared to hold that the appellant advised or had anything to do with 
the preparatign of this document but he certainly attested its execu- 
tion. At the date of the execution of Exhibit X, the 22nd August 
1899, the appellant was the legal adviser of the sons of Munisamy, 
It cannot safely be said that he had anything to do with prepar- 
ing the document, but he signed itafter it had been executed. 
With Exhibit Y which again confirmed the arrangement embodied 
in the earlier agreements the appellant has not been shown to have 
had any connection. The origin of the two charges in question 
is stated by Sir Donald Robertson in a passuge of his judgment 
cited by Mr. Bourdillon. The appellant had appealed to Sir Donald 
Robertson against the decree of the District Judge which made 
him liable as a constructive trustee. 


\ 

“Mr, Lubeck at first conducted his own cage before me and stated that he was 
“ aware that Exhibits G and X were invalid, but that he signed them merely because 
“he was asked to do so. I find it diffioult to describe in snitable language the proceed- 
“ings of an advocate who not only allows his clients who were, it must be remem- 
“ bered undor on agreement to remunerate him on a very handsome scale, to sign 
“what he believed to be (as he now candidly and almost exultantly admits) worth- 
“legs documents (G and X) but further attests them himself. He desires, I under- 
stand, to obtain shelter behind the plea that Exhibit W wns no longer in force qua, 
“the plaintiff, defendants 5 and 6 when Exhibit X was executed. But this argument 
“ean have no avail ag regards Exhibit G, dated 17th May 1899 at which time 
“ Exhibit K was operative. Even if it be urged that Exhibits Gand X could not 
“operate to the ultimate detriment of the legal rights of defendants 8 and 4 from 
“ whom he had taken a separate arrangement (Exhibit W) ho must have known that 
“these doouments farthered the charges of embroiling his clients in litiyations......... 
“I hold that Mr. Lubeck as he admits knew perfectly well that legally the parties 
“ other than Munisamy had no claim outside the agreements and also that the latter 
“irrevocably committed his clients.” 


From Sir Donold Robertson’s note it would seem that the 
appellant gave asa reason for having thought those agreements 
to be void thut they were “nuda pucta” meaning apparently 
without consideration. Upon the basis of these admissions the 
present charges were framed. 


Their Lordships agree with Sir Donald Robertson and Mr. 
Burdillon that the explanations given by the appellant of his 
action in connection with Exhibits G and X show a defective 
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appreciation of the duties ofa legal adviser The-view- expressed by 
him seems to be that.a professional man acting for clients and 
taking part in connection with the-execution of a compromise 
directly arising ont of the matter in which he is employed is not 
bound to warn his clients if they are acting in ignorance of the 
nature of what they are doing while he isina position to inform 
them, or under a mistake as to their rights which he could correct 
unless expressly asked by them on the subject. Their Lordships 
think Sir Donald Robertson was abundantly justified in expressing 
his disapproval of such a view. But their J.ordship» are called 
upon to deal not with views expressed as to professional. duty, 
however lax, but with charges of actual misconduct. 


Jt is clear from the passage already cited from Sir Donald 
Robertson’s judgment that he had present to his mind two perfectly 
distinct and indeed scarcely consistent views either of which might 
be taken of the appellant’s conduct.’ The first based entirely on 
his own admission is that he knew. Exhibits G and X to be invalid, 
and allowed his clients to execute them without warning them 
that this was so. The second view based in part upon other 
evidence, is that the appellant knew that Munisamy and his sons 
after him were alone entitled to Basappa’s estate and yet allowed 
those persons by the compromise to give away a part of their rights 
to the other parties. 


The formal charges drawn up seem to be intended to embody 
the first view only. But in the order now under appeal Mr. 
Bourdillon considers both views and his condemnation of the appel- 
lant seems, if their Lordships rightly understand it, to be based 
upon both, Their Lordships think it right therefore to consider 
both these aspects of the case, but they are perfectly distinct and 
should be considered separately. 


The first aspect of the charges then is that the appellant 
knew the two agreements G. and X to be invalid,and yet 
allowed his clients to execute them. But they were not invalid: 
The same judgment of Sir Donald Robertson in which these 
charges had their origin established their validity. In substance 
the case is this: The appellant admitted before fir Donald 
Robertson that he thought at the time that the agreements..G@ 
and X were invalid in law, That wasa matter -of opinion. 
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The opinion he says he held proved to be wrong, bnt at least as 
regards the agreement G the qnestion was so far doubtful that the 
District Judge thought one way and Sir Donald Robertson on appeal 
the other. The question is whether in allowing his clients to 
execute the documents under these circumstances, the appellant 
was guilty of snch professional misconduct as justly to call for 
punishment. Their Lordships think that the charges viewed in this 
aspect have not been established. 


The other aspect of the case is that the »ppellant, knowing 
Munisamy to have been the sole heir of Basappa, allowed him 
and his sons after him to compromise upon the footing that other 
people had equal claims. Such a charge involves of course two things; 
that the appellant knew the rights of the parties and that bis 
clients did not know them or did not intelligently and deliberately 
realise them. 


If it had been necessary for their Lordships to decide for the 
lst time at what moment the appellant or any body else could safely 
be said to have known who succeeded by inheritance to the 
estate of Basappa,they would have thonght the point a difficult one, 
It depended entirely upon the question of fact whether Basappa 
died joint or separate in estate. Different views were put forward 
from time to time to meet the tactical exigencies arising from the 
shifting phases of the conflict ; and the question was the subject of 
litigation down to the decision of the civil case already mentioned 
by the District Judge on the 7th July 1902 and by Sir Donald 
Robertson on appeal on the 25th Jaly 1908. But Sir Donald 
Robertson in that judgment expresses a decided opinion that the 
actual legal rights of the parties were quite well known before 
Exhibit G or Exhibit X was execated. Mr. Bourdillon thinks so too. 
And they are very probably right. But if so, there is nothing to show 
that the appellant had any knowledge or means of knowledge which 
his clients did not possess: and nothing can be more emphatic than 
the findings of Sir Donald Robertson that Munisamy and his sons 
after him were fully aware of their legal position and deliberately 
accepted the compromise to avoid family quarrels. A few pas~ 
sages from his judgment may be cited :— 

“The parties really wished to offeot a compromises whatever may have been tho 
strict legal rights.. : 
o 


In re 
enry Lewis 
Lubeck. 


' 442 THE MADRAS LAW JOURNAL REPORTS. [vou. xv. 


-In re “ The intention of Munisamy (and his sons after him) was coute que coute” to 


poy boris “ compromise, notwithstanding that his legal right to the property was unassailable.” 


“ He (Munisamy) recognized, l believe, that it would bo better to arrange mat- 
“ ters in a friendly manner with his relations rather than run the risk of estranging 
“himself from the rest of the family and possibly also of having to incur costly liti- 
* gation ; unfortunately his sons, though at first following their father’s wise example 
“eventually determined, emboldened probably by ‘the eminent legal advice to which 
“the Advocate-General alluded, to set up the exclusive claim which, apart from the 
“ family settlements and compromise effected by G, X, and Y, the law would allow. 
SI say unfortunately,becanuse as I have already remarked the effeot of litigation must 
“ necessarily be to squander the estate.” 


` That Munisamy was ignorant of his legal rights appears to me inoredible.” 


In accordance with these views Sir Donald Robertson decided, 
in the case before him, that Munisamy and his sons were not ucder 
any mistake when they entered into the agreements G and X. And 
in entire consistency with this, the charges framed under the 
instractions of Sir Donald Robertson were not drawn with reference 
to the aspect of the case now under consideration. In their Lord- 
ships’ ‘opinion the charges looked at in that light cannot be sus- 
tained. Their Lordships will humbly advise His Majesty that the 
order appealed against should be set aside. 


IN THE HIGH COURT OF JUDIOATURE AT MADRAS, 


Present :—Sir S. Subrahmania Aiyar, Offg. Chief Justice, 
and Mr. Justice Sankaran Nair. 


Venkatachella Chetty, minor by his next 


‘friend Murugappa Chetty ` ‘op ... Appellant* in hoth 
| (Plaintiff). 
v. ' 
Srinivasa Vardachariar ay ..» Respondent in both 
(Defendant.) 


Venkatachella ‘Mortgage—Release of part of security—Arrangemené as between mortgagors— Mortgagee’s 


Ohotty : rights. : 


Srinivasa = An arrangement between one or more of several mortgagors and the mortgagee 
Vardachariar: whereby the former are released from their liability under the mortgage ind ™ 
quence of payment of a portion of the debt or otherwise, does not affe  ¥ 
mortgagors who are not parties to the arrangement if their right as agai 
co-mortgagors is likely in any way to be prejudiced thereby. 


+ B. A, Nos. 515 and 516 of 1908. 27th July 1905.  * 


e 
Í 
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If all tho mortgagors make a partition, whether ‘by mutusl consent or by Venoatachellp 


deoree of court, and agree with one another that each isto be.responsible only for 
his share and thatthe portion of the mortgaged property to be allotted to each 
shall bear that much only of the debt, it will be competent to the mortgagee, 
should he be sogminded, to accept this arrangement as between the mortgagors 
and validly relense each mortgagor on payment of his quota of the debt and 
proceed against such of them ag might make default in payment. y 


Mahadajı Harı Limaye v. Ganapatshet Dhondshet!, Hari Kissen Bhagat ve Veliat 
Hoasein® referred to 

Second Appeals from the decrees of the Subordinate Judge’s 
Court of North Arcotin A. S. Nos. 835 and 40 of 1902 presented 
against the decree of the Court of District Mansif of Arni in 
O. S. No. 276 of 1900. 

K. Ramachandra Iyer for P. R. Sundara Iyer for appellant, 

A. K. Sundaram Iyer for M. R. Ramakrishna Iyer for res- 
pondent. aes) 

The Court delivered the following Ps) 

JUDGMENT :—The plaintifi’s (appellant’s) suit is based upon 
two mortgages executed to his father by the defendant and his 
three paternal cousins for a sum of Rs. 475. Subsequent to the 
date of the ssid instruments, there was a suit for partition between 
the defendant and his cousins whereby it was decreed that the 
defendant was to take a fourth share of the joint estate, and to 
pay a fourth share of the debt due by the members of the family 
inclusive of the plaint mentioned mortgage debt. 

Though the plaintiff was not impleaded in the partition suit, 
he afterwards agreed with the mortgayors other than the defend- 
ant to release them from their liabilities under the mortgage in 
consideration of their having executed to him mortgages for the 
amounts payable by them respectively upon portions of the property 
which fell to their share. The defendant uot having entered into any 
such arrangement with the plaintiff, nor discharged his share of 
the mortgage debt, the plaintiff sues for the same and for an 
order for the sale of the portion of the mortgaged lands in the 
hands of the defendant: 

The District Mansif gave a decree for money only, bat dis- 
allowed the prayer for sale Both parties appealed against the 
decree, the plaintiff in so far as it refused an order for sale and 
the defendant in so far as it ordered payment of money. On the 
appeals coming before the Subordinate Judge, he reversed the 
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cra decree: and dismissed the suit on the ground that it was not 


Binivideh 
‘Vardachariar. 


‘maintainable as it was only for apart of the mortgage debt and 
for sale of a part of the mortgaged property. This view, however, 
is-clearly wrong. 

Now, there can be no doubt that had the ETE and his 
cousins made a partition by mutual consent and agreed with one 
‘another that each was to be responsible only for his share and 
that the portion of the mortgaged property allotted to each should 
bear ‘that much only of the debt, it would be competent to the 
mortgagee, should he be so minded, to accept thse arrangements 
as between the mortgagors and validly release each mortgagor 
on payment of his quota of the debt, and proceed against such 
of them as may make default in payment of their share of the 
debt for what is due in pursuance of the arrangement. IE 
authority is necessary for so clear a proposition, reference 
may be made to the cass of Mahudaji Hari Limaye v. Gana- 
patshet Dhondshet' ; see also Hart Kissen Bhagat v. Veliat 
Hossein*. And it can make no difference that the partition is 
effected not by mutual consent but by decree of Court. Now 
by the partition, the defendant’s entire or joint right to the whole 
of the mortgaged property having as between him and his co- 

reeners been displaced by an exclusive right to a part thereof, 
he could have no manner of concern in those portions of the 
mortgaged property which have been allotted to the other co- 
parceners so long as he is not called upon to pay more than his 
proper share of the debt as settled by the partition. 
a The rale that an arrangement between one or more of several 
mortgagors and the mortgagee whereby the former are released 
from their liability under the mortgage in consequence of payment 
of a portion of the debt or otherwise, does not affect mortgagors 
not ‘parties to the arrangement if their right as against the co- 
‘mortgagors is likely in any way to. be prejudiced thereby, has no 
application to the present case, for the obvious reason that the 
demand here is only for the defendant’s just share of the debt 
and no more 
Ta The decree of the Subordinate J udge is, therefore, set aside 
and the appeal remanded for disposal according to law, Costs a 
abide and follow the result. 


— ee 
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IN THE HIGH COURT OF JUDICATURE AT’ MADRAS.. 


Present ;—Sir 5. ee. Aiyar, Offy. Chief Justice, and * 
" Justice Sankaran Nair. 


Nanuvieh and another... arc fat Appeliants* 
` l (Plaintiffs). 

v. 
Muthusamy Dikshadar and 4 others ... a Respondents 
(Defendants). 


Transfer of Property Act, 3. 99—Retrospective effect of— Ola law. 


The provisions of S. 99 of the Transfer of Property Act cannot be applied to sales 
perfected before the Transfer of Property Act came into force in execution of 
money decrees obtained by mortgagces on claims independent of the mortgage. 
Muthuraman Chetty v. Ettappacamil, Martund v. Dhondo® referred to. 


Second Appeal from the decree of the District Oourt of 
Tanjore in A. S. No. 1000 of 1901 presented against the Decree 
of the Court of the District Munsif of Mannargudi in O. S. 
No. 286 of 190. -_ 

V. Krishnaswame Iyer tor appellants :-—Muthuraman Ghetti v. 
. Eliuppasami!, settles the matter. The decision in Hrusappa 
Mudaliar v. Commercial and Lund Mortgage Bank®, isa case of a 
purchese by a mortgagee in execution of a stranger’s decreé 
In Sesha Ayyar v. Krishna Ayyangar*, the second mortgagee 
purchased some properties—which were comprised in his own 
mortgage in execution of the decree on the first mortgage. 
Sesha Ayyar v. Krishna Ayyangar*, is approved in Kuttan Nayar v. 
Krishnan Mussad’. [Offg. Chief Justice :—S. 99 of the Transfer of 
Proyerty Act is a statutory provision, Will that apply to cases 
before the Act ?]. Yes. That is only a recital of the position that ths 
mortgagee occupies a fiduciary position that he could not purchase 
any interest in any eventin the property. The decision in Martand 
v. Dhondo?*,is a cage of sale before the Transfer of Property Act. The 
Judges there-say that the principle has heen merely embodied 





8, A. No. 781 of 1908, 29th day of August 4005. 
L L L. B28 BML. 872, 4, LL. R, 24M. 98. 
2, 1L. R. 32 B. 624, 5. 12M. L, J. B. 890, 


3. I.L. R, 23M. 377. 
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if 0 ' ioy r ł se 
‘446 THE MADRAS LAW JOURNAL ‘REPORTS. {VoL xv. 


in S. 99, T. P. A. in an extended form. It is this decision which 
is in principle followed, in Mayan Fatauti v. Pakuran'. The 
decision in Martard v. Dhondo® is quoted with approval. 
[Sankaran Nair, J:—Why should there be any difference bet- 
ween & purchase in execution of the mortgagee’s own decree and 
‘that in execution of a stranger’s decree?) In the one case he sets 
the law in motion and there are great facilities for his doing so. He 
may bring a suit for interest on the mortgage and he may buy the 
‘property'in execution of his own decree for interest. That is 
what the law prevents, 


K. Ramachandra Iyer for P. 8. Stvaswamt Iyer for respon- 
dents :~-The question is, what was the law before the Tranefer of 
Property Act in regard to the rights and disabilities of the mort- 
gagee purchasing in execuliou of a money decree cbtained by 
himself against the mortgagor. S. 99 of the Transfer of Property 
Act cannot be given retrospective effect. Naranappa v. Sama- 
‘charlu’ Dinendra Nath Sannyal v. Chandra Kishore Munshi, 
and S. 2, T. P. Act. Muthuraman Chetlt v. Hitappasami is 
not applicable to this case. It has been held that the purchase 
by the mortgagee in execution of a decree obtiined by a third 
party is valid'and the mortgagee who purchases the equity of 
redemption gets an indefeasible title. There is no reason why 
the same rule should not be applied to the case where the mort- 
gegee purchased in execution of a decree obtained by bim on a claim 
independent of the mortgage. The cases in which the mortgagee 
was held liable to be redeemed by mortgayors even after auction sale 
are cases in which the mortgagee sued upon the collateral personal 
covenant contained in the mortgage deed itself and thus prevent- 
ed the mortgagor fiom having an opportunity to redeem* 
8. 99 aims at preventing this practice by the words ‘claims arsing 
under the mortgage.’ It may be conceded that, in the case 
of mortgagees suing on the persoral convenant and not for 
sale, and purchasing the property themselves, the courts held that 
the mortgagee purchasers were still liable to be redeemed, 





J, I. L.B. 223 M. 347. 4 I.L. B. 12 O, 486, 
23, I. L.R. 22 B. 624. 5. IL L.B. 22 M. 872. 
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But in cases like the present where a mortgagee purchased 
in execution of a decree obtained on a claim independent 
of the mortgage, he was not under a li'e disability and was 
therefore not liable to be redeemed. The view that a 
mortgagee is not a trustee has been decided by the Privy 
Council4. It was held in some cases in Madras before the Act, that 
a mortgagee would sell the hypotheca by bringing a suit on the 
personal convenant and that in such cases the right of redemption 
was effectually extinguished. Martand v. Dhondo* is the only 
case in which the principle has been extended to a case of sale in ex 
ecution of decree on a claim independent of the mortrage. In that 
case there was fraud prepetrated by the mortgagee in bringing about 
the sale. Theo sale in question is not void but only voidable®. Conse- 
quently the sale ought to be set aside within one year as held in 
Kutian Nayar y. Krishnan Museal!. 


Lastly, the effect of allowing appellant's contention will be 
to unsettle long established titles acquired onthe faith of the 
auction sale being valid and competent to extinguish the equity 
of redemption. 


The Court delivered the following 


JUDGMENT :—A usufractudry mortgage for two years of two 
plots of land items Nos. 1 and 2 of the plaint schedule, for Rs. 170 
was made in 1855 by the present 4th defendant, the father of the 
plaintiffs, tothe deceised father of defendants Nos..1 and 2. In 
execution of @ money decree obtained by the father of defendants 
‘Nos. 1 and 2 in respect of a claim against the 4th defendant arising 
independently of the’ mortgage, the fourth defendant’s equity of 
redemption in item No. 1 was brought to sale and purchased by 
the father of defendants Nos. 1 and 2in 1870. [Here their Lord- 
ships state the facts relating to another ttet, about whioh” Hy 
say the appeal was not pressed]. 


As regards item No. 1 it was urged for the appellants that they 
were entitled to redeem their share at least of that item. With 


eee 
1 I.L.B. 60,198, P.O, 8, See I. L. R. 22 M, 347. 
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reference to the decisions in Muthuraman Chetty v. Hitappasamt* 
and Martanda Balakrishna Bhat v. Dhondo Damodar Kulkarni’, 
the former rests entirely upon the ground that the sale under 
which the parchaser claimed in that case was one brought about by 
the purchaser in violation of the provisions of 8.99 of the Transfer of 
Property Act. That section is not merely declaratory of what was 
previously accepted and enforced as law. Though the necessity for 
such an enactment was occasioned among other causes by the prac: 
tice of mortgagees bringing the properties which formed the sub- 
ject of their mortgages to sale without actual decrees for sale, yet 
the obligation or restriction imposed by the section was strictly 
new. Consequently to follow Muthuraman Chetty v. Hitappasams® 
in cases like the present would virtually be to give a retrospective 
operation to 8. 99 of the Trausferof Property Act. Even assum- 
ing that the principle of the section is itself one to which a mort- 
gagee may, es a matter of equity, be subjected apart from any sta- 
tutory provisions, as apparently was the view taken in Martanda 
Balakrishna Bhat v. Dhondo Damodar Kulkarni? still, it is clear, 
we ought not to extend it to cases like the present inasmuch as the 
purchase of a mortgagor’s right of redemption by the mortgagee at 
u court sele brought about by the latter in respect of a claim inde- 
pendent of the mortgage was, prior to the passing of tbe Transfer 
of Property Act so far as we know, understood in this Pre- 
sidency to pass to the purchaser the whole interest as effectually 
against the sons of the judgment-debtor as against the judgwent- 
debtor himself. Our attention has not been drawn to any decision 
to the contrary, and we have no hesitation in saying that we would 
be unsettling innumerable well-established titles if, as urged on 
behalf of the appellant, we were to attach to judicial sales perfect- 
ed before the Transfer of Property Act came into force, the conse~ 
quences which may rightly be annexed to a breach of the provisions 
of S. 99 of that Act in proceedings governed thereby. The second 
appeal is dismissed with costs. 


L L L. B, 23 M. 372, 2 L L. R., 22 B. 694 
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‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir S. Subramania Aiyer, Offg. Chief Justice, 
and Mr. Justice Boddam. 


. 
N. Krishnaswami Iyengar ... ... Appellant* (Plantiff.) 
v. 
Sivaswami Udayar and others ... Respondents (Defendants). 


Temple Committee—Electson of member—~Disqualification—HMadras Rules, Rule No. 19 Krighnaswami 
Act XX of 1868, 3. 9--Bribery—Travelling allowances, payment of-—Onus of proof Iyengar 
Y. 


Sivaswami 


In order that a candidate may be declared disqualified within the meaning of Udayar 


Rule 19, it must clearly appear that money or other valuable consideration was given 
tn return for votes, t. e. that suol consideration passed ag the result of a bargain. 
Dooper v, Slade! referred to. 


Whore the evidence in tho case showed that the candidate paid “ travelling 
allowances, cart hire, eto.” for his voters, 4. e,to people who had gone to the 
polling place for the very purpose of voting for that particular candidate and for 
him alone, Held, that such evidence implied a previous understanding as to what 
their votes were to be ; and that the paymont in the ciroumstances could hardly be 
treated as otherwise than in return for the voter Bolton Election Petition? distin- 


guished. 
The onus is on the candidate to show by accurate information that the payments 
were such as wonld not bring him within the disqualifications mentioned in Rule 19. 
Appeal from the decree of the District Court of Tanjore in 
0. S. No. 5 of 1899. 


The appellant stood as a candidate fir election as a member 
in a Temple Committee. After the election the then members of 
thecommittee met, counted the votes and declared the appellant 
elected. One of the members only signed the declaration, ‘There 
was a protest by another ; and on the next day the Committee met 
and cancelled the election owing to certain alleged irregularities. 
The irregularities alleged were among others: (1) That some 
of the voting books were not signed by the tellers in charge of 
them ; (2) that there were not two tellers at each of the voting 
places, as was required under the rules; (3) that one of the agents 
of. the candidate for election (the appellan>) was nominated to act 
as a teller; (4) that one of the voting books was missing when the 
votes were counted ; and (5) that there was passing of valuable 
consideration in return for the votes. 





¥A. No, 154 of 1801. 12th September 1904. 
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This suit was brought by the appellant for a declaration that 
he was duly. elected to the Devastanam Committee at Kumbakonam. 
The District Judge dismissed the suit, from which dismissal this 
appeal was preferred. f 


The Advocate-General (J. H. P. Wallis) & K. Srinivasa Iyengar 
for appellant :—The Committee has no alternative but to declare the 
person who had secured the largest number of votes elected. They 
are merely in the position of retarning officers. They should count 
the votes and they should declare that the candidute having the 
majority of votes is elected. Pritchard v. Mayor, &c., of Bangerl. 
Their powers are merely ministerial. [Ofg. Chief Justice. —The 
question really is whether on the facts you shonld have been 
declared elected. Your contention is that the declaration is con- 
clusive subject to the result of the suit.] Prima facies we are duly 
elected. Weare not to be put to the burden of establishing our 
title. In this case, however, we had to come to court and seek a 
declaration; and [ submit we are entitled to it. In the same 
evening (on the day of the election)there was counting;five out of the 
seven me nbers were present when the counting took place (one ont 
ofthe remaining two being dead). After the counting began two 
left the place, and the remainiog three made the declaration. The 
election was complete on the declaration. (Here the Counsel 
referred to the evidence on this point). [Boddam,’J.—Admittedly 
the Committee have not done their duty. You come into court 
for a declaration. Is bribery, for instance, a defence to the suit? 
What they say is because you have brought a suit you are not 
entitled to succeed on account of your bribery.] No doubt the onus 
is on the defendants. 


E. Norton for respondent.—After he proves the majority of 
votes. 


Offg. Chief Justice—Do you mean to say the appointment of 
your agent as a teller is a trivial irregularity ? 


A. G.—I submit I was not responsible for it. The irregularity, 
if it is an irregularity at all, will not affect my election, 


- Boddam, J.—Are you not responsible for your agent’s acts? ` 


A. G.—I shall show it is not a very material irregularity. 
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The Advocate-General then dealt with the evidence on thé Krishnaswami 
; Tyengar 
point. ; 
Offg. Chief Justice —The real points are—(1) What is the’ Siaswami 
effect of your agent being a teller, and (2) the question of your 
having given valuable consideration ? 


A G.—Yor, my client ; is not bound to keep any accounts of 
his expenditure. 


Boddam, J.—No ; much better not, 


A, G.—My client says he spent Rs. 2,000, Rs. 500 of which was 
spent in touring for canvassing and the balance for train fare, cart 
hire, etc. 


Boddam, J— What do you include in, etc ,—refreshments ? I 
should think that if a man says he spent Rs. 1,500 in tramage; ete., 
the largest part was spent in, ‘etc.’ eane 


Offg. Chief Justice.—Is there any means of ssoortaining how 
many came from outside Kumbakonam ? 
A. @.—It is for the other side to prove bribery. If they 


wanted the particulars, they should have asked for them in cross- 
examination. 


[E. Norton.—We asked if you keep accounts. You denied 
having accounts. | 


Boddam, J.—If a man goes canvassing, he must keep accounts 
for his own safety. 

[H#. Norton.—referred to the plaintiff’s witness's own ovi- 
dence that trainage was paid in cash.] 

A, G.—I admit that that is proved. That will not constitute 
bribery. There is absolutely no evidence that it was as the result 
of a bargain. 

Boddam, J.—Not certainly to keep him away. There are 
cases in England that you may carry him but not pay him for hie 
carriage. 

A. G.—Those areon the wordings of the later statutes. 
In Oooper v. Slade! it was construed to be a contract that if 
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sas earings the voter came and voted he would be paid his expenses. That 


Sivaswami 
Udayary 


‘was held to bea bribery. What valuable consideration is it 
proved here that we agreed to give inreturn for a vote? There is 
no evidence that we ever got a promise of a vote. In Bolton Election 
Petstion! a man was asked to come and vote and a railway 
pass was sent with the letter. It was held that that was perfectly 
legitimate. In this case also the only thing that was done was to 
offer the railway charge. He is merely expected to vote in the 
candidate’s favor. But there was nothing to compel him. The present 
case ison all fours with Bolton Electton Petstion|. The English 
Act is in much stronger form than the wording of the rules here. 
The onusis on the other side to show what illegal expenditure we 
made. .When we said we spent Rs. 2,000, it was open to them to 
adduce in cross examination the details. That they have failed to 
do. Apart from the bribeny which I put aside for the present, there 
have been no irregularities. In Woodward v. Birmingham Munt- 
cipal Election? it was held that if the election was substantially in 
accordance with the Ballot Act, the election will not be avoided 
seven if there-have been some minor irregularities. The irregulari- 
ties in order to avoid an election should be such as to affect the 
result of the election. 

Boddam, J.—The declaratory decree is entirely optional. I 
mean, in a sense. We may decline to exercise it in your favor 
even though the irregularaties were not very serious and even 
though they did not in fact affect the result. There was another 
irregularity, a book was missing. 

Offg. Chief Justtce.—What would be the result? 

H. Norton.—There would be a clear majority in my favor. 

A. G.—We say it would not affect the result. 

Offg. Chief Justice.—How does the District Judge deal with it? 

He says it is one of the many suspicious circumstances. 

The.Advocate-Genera] then dealt with the evidence about the 
missing book No. 17, 

Offg. Chief Justice.—I take it then that very little E 
is taken to know when the books were distributed and as to whom 
they are given. How could the election be good then? 

1. 8} L. T, p. 194. : >> 2 LR 100, P, 738. - 
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A. G.—Payne on Election, art. 508. A candidate there acted as Krishnaswami 


teller, the clerk being intoxicated, and it was held that the election 


was good iu the absence of fraud. See S. 502. Also, on the question’ 


of irregularities we should see what the intention of the Governor 
in Council was. I submit the intention is whether an election i is 
carried in substantial compliance with the provisions. 


F. Norton and T. V. Seshagiri Asyar for respondent.— 
The Committee is not a purely ministerial body. The case of 
Pritchard v. Mayor, &. of Banger! does not apply. There the 
returning officer questioned the nomination and the qualifications 
of the candidate. That is certainly not his duty. For the 
purpose of totalling up the votes, they are bound to decide 
which votes were valid votes, e g.,in the case of plurality of 
votes by one voter. The rules say that the declaration should 
be made within 24 hours. The declaration is signed by Mr. 
Bivaguranatka, and by him only. There is at once a protest by 
Sivaswami Odayar. That is dated the same day. On the 28rd, at 
8 r. x., they again met and cancelled the election. 


Offg. Chief Justice.—W hat power had they to do it? 
E. Norton.—That is not very material to me. 


Offg. Chief Justice—The only question is whether this candi- 
date is disqualified by getting votes from bribery ? 


E. Norton.-My objection is (1) there were no two tellers. 


Boddam, J.—They need uot be there always, They should be 
appointed no doubt. (2) One book (No. 17) has not been signed. 
Book No. 10 stands in the same position. 


H. Norton.—If my clients were working for the Pillai, would 
they have eliminated book No. 17 which contained 52 votes for 
the Pillai. [Offg. Chief Justice —We would like to hear you on the 
question of bribes. If the Judge’s view is correct, it will not be 
necessary to go into the other questions.] The plaintiff says he spent 
Rs. 2,500 on ‘my’ voters. That is very significant. My client's 
tickets were yellow. The plaintifs tickets werered. The tickets 
were given for the money- [Offg. Chief Justice.—There is nothing 
to show when the money was given. You have got an admission 
from the plaintiff thet he paid railway charges.] 
Sai ah? | ae AOR, e E 
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Advocate-General in reply.—There does not seem to be any 
difference about the law, but the question is whether this case falls 
within Rule 19. You must prove a contract to vote.*You must not 
only prove that we gave the expenses but also that the voters 
agreed to vote. [ Boddam, J.—Suppose a man comes and says I am 
a voter. You give the ticket and money. Is it not a bargain ?] It 
must be shown the money was given in return fora vote. [Ofg. 
Chief Justice.— What do you say about the statement that plain- 
tiff gave money to his voters?] That is to those whom he expected 
to vote. Inorder to set aside this election, your Lordships should 
come to the conclusion that there was a bargain. The mere fact 
that a candidate speaks of “ My voters” does not mean that there 
was a bargain. If the payment be made after the votes were 
given, it is notillegal. [Boddam, J.—The witness says that he 
knew that the plaintiff got » majority of votes before he went to the 
temple.] That could oaly be by counting the number of people by 
whom the railway fare was given. The effect of your Lordship’s 
decision against me will be that the Committee has the power to 
invalidate any election. 


The Court delivered the following 


JUDGMENT :—The Advocate-General hus argued at length 
the question of the irregularities referred to by the District Judge 
as having taken place in the holding of the election. He has also 
laid great stress upon the members having cancelled the election 
insterd of proceeding to declare the result of it Having regard to 
the conclusion we have arrived at with reference to the conduct of 
the appellant in connection with the election, we do not think it 
necessary to discuss the matter of the irregularities or to give a 
decision as to the procedure adopted by the members of the Com- 
mittee, though, as at present advised, we ought to say' they acted 
altogether beyond the scope of their powers and contrary to their 
duty in resolving to cancel the election. 


We think that the appellant is not entitled to the declaration 
sought for by him inasmuch as upon the evidence we hold that he 
was disqualified to be elected asa member of the Committee with 
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reference to Rule 19 of the rules framed by Government under 8, 7 Krishnaswami 


of Act XX of 1868. The evidence bearing on this point is quite 
short and consists of statements made by the appellant himself and 
one of his witnesses. The appellant admitted that he spent in con- 
nection with the election Re. 2,000 or more and added that he kept 
no accounts of such expenditure, This was in his cross-examination, 
In his re-examination he stated, “the sum spent by me for the 
expenses of myself and my friends and canvassers in touring about 
the circle was about Rs. 500, and the cost of bringing my voters to 
Kumbakonam, train fare, cart hire, etc., was about Rs. 1,500. 
The voters live in 8 talugs.” The other witnesses stated : “I saw his 
(plaintiff’s) agent, paying the voters their railway fare. Nothing more 
was paid to them so far as I know. No bribes wore paid to them.” 
It is matter of some surprise that the witnesses were not exa- 
mined more in detail as to these expenses. We cannot altogether 
agree with the suggestion that it lay upon the respondents to pursue 
the matter further. It was equally important for the appellant to 
place before the Court all the information in his power bearing 
upon the question so as to remove all suspicion in this 
matter. The District Judge came to the conclusion that the ap- 
pellant spent money for the purpose of obtaining votes and acted 
in breach of Rule 19 referred to and we feel compelled to adopt 
the same view. No doubt, as urged by the Advocate-General, to 
warrant the appellant being declared disqualified within the mean- 
ing of the rule, it must clearly appear that money or other valuable 
consideration was given in return for votes ; in other words that such 
consideration passed as the result of a bargain. This is the only 
proper view to be taken of the language of the rule itself, and that 
is also the construction to be placed upon the rule with reference 
to the general principles laid down inthe leading case of Cooper 
v. Slade! and the subsequent decisions in which that case has been 
referred to, explained or distinguished. Those cases turned upon 
the contents of the writing with reference to which the question 
whether the payment was made as a matter of bargain had to be 
decided. The present case is somewhat different in that there is 
no writing to be concerned and the decision depends upon 
inferences of fact we haveto draw from the statements of the 
witnesses already noticed. The case of Bolton Election Petition 
1, 6 HALO. 746, 2, 81 L, T..194, 
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2 
a er is entirely dissimilar from the present. In that case it was 

, v. _ found that there was no bargain at all and that the provision for 

Sivaswami : . . : 

Udayar, Carriage which was promised was altogether a unilateral act which 
might be accepted and acted upon or entirely ignored at the option 
of the other party. Here admittedly there was a payment to the 
voters themselves who had come to Kumbakonam for the very 
purpose of voting for the appellant and for him alone. This is 
clear from the appellant describing the parties to whom payments 
were made “as my voters” and his witness describing them as the 
appellant’s voters. Such language implies a previous understand- 
ing as to what their votes were to be ; and the payment in the cir- 
cumstances can hardly be treated us otherwise than in return for 
the votes. If the appellant did not as he says keep accounts as 
regards the money spent by him in connection with the election, 
thatis not a circumstance which can be treated as in his favour, 

Having regard to the reason for the provision in Rule 19, it was 
incumbent upon the appellant to be able to furnish accurate infor- 
mation with reference to payments made by him to voters. His 
statement in this respect was not confined to Railway fare and 
cart hire, a8 appears from the word “&o.,” following upon them in 
his evidence, and this rendered it all the more necessary that the 
whole expenditure should be fully and duly accounted for if infer- 
ences adverse to him were to be excluded: For these reasons the 
appeal fails in our opinion and is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir B. Subruhmania Aiyar, Offg. Chief Justice, 
and Mr. Justice Benson. 
Nataraja Chetty represented by Pan- 
chanada Chetty a ... Appellant* (Plaintif). 
v. 
Kolandavela Chetty and another... Respondents (Defendants.) 
Nataraja Hereditary trustee—Devolttion of office—Right of adopted son—Sust for declaration— 
Chetty Specific Relief Act, 8. 42, 
Kolandaveln Where the devolution of a trast follows the devolution of joint family property, 
Ohetty. onda trustee adopts a gon, such adopted son will become a joint trustee and will 
be entitled to claim joint possession and management of the trust property. 
A suit for a mere declaratory decree by the adopted son will be barred by S. 42 
of the Specific Relief Aot, 
* A, No, 25 of 1902, : 27th April 1905, 
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If the devolution of the trust follows the descent of separate property, the adopted 
gon will not be entitled to claim any right or interest in the office so long as the 
father holds the office. 


Appeal from the decree of the Court of the Subordinate 
Judge at Kumbakonam in O. S. No. 12 of 1900. 


F. Krishnaswams Iyer for appellant. 


Sir V. Bhashyam Iyengar, ©. V. Ananthakrishna Iyer 
and T. V. Gopalasamt Mudaltar for respondents. 


The Court delivered the following 


JUDGMENT :—After the argument when this case was heard 
some weeks ago, we thought that the plaintiff might be allowed an 
opportunity of amending the plaint so as to make it one for conse- 
quential relief by obtaining possession of the trust property and 
otherwise; and we allowed it to stand over in order that the plain- 
tiff may amend the plaint accordingly on payment of the stamp 
duty due in this and in the lower court. The plaintiff’s Vakil now 
states that his client is not in a position to pay the stamp duty. 


The claim of the plaintiff in the plaint is that the adopted son 

_ of the first defendant acquired an interest in the management of the 

trast. With reference to the devolution of the office of hereditary 

trustee vested in the first defendant only one of two views can be 

taken. Either it is governed by the analogy of the rules’ bearing 

on the holding of joint family property or by the analogy of the 
rules regulating the descent of separate property. 


Tf the former be the correct view then the interest acquired 
by the plaintiff must prima facie be that of a joint trustee and as 
such he would be entitled inter alta to claim joint possession and 
management of the trust property and this suit for a mere decla- 
ratory decree is unsustainable with reference to 8. 42 of the Specific 
Relief Act. If however the proper view be that the devolution of 
the trust follows the descent of separate property then the plain- 
tiff is not entitled to claim any right or interest in the office 
during the life time of the first defendant, or, at all events, so long 
as he is trustee. In either view, then, the present suit is unsustain- 
able ; and on these grounds,the appeal must be dismissed with costs 
of the second respondent. 
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- IN THE HIGH COURT OF JUDICATURE A'l MADRAS, 


Present :—Mr. Justice Boddam and Mr. Justice 
Sankaran Nair. 


Vaidinatha Thambiran and others ... Appellants* {PUff».) 
v. 
Chandrasekara Dikshitar and others... Respondents (Defts. 1 to 15). 
Orm! Procedure Oode, 8,80—Religious Endowments—Kattalaigar’s right to subscribe 
solely— Worshtpper’s rights—Trustee’s powers. 


Any worshipper is entitled to take part in the worship in a temple at any time 
or at any festival, and for that purpose, to subscribe towards the funds necessary for 
the performance of the festival, and even though sufficient funds have been 
already subscribed for, to require that his subscription may also be utilized for 
that purpose; but no one and no special body of worshippers can claim the right 
to subscribe the funds necessary for a particular festival to the exclusion of other 
worshippers, 

Vengamuthoo Y. Pandaveswaral, and Flayalwar Reddsar v. Nawbes umal Ohettiyar®, 
referred to. 


The trustees are competent to arrange with any worshipper permanently for the 
supply of funds to conduct a festival; and if others also subscribe in addition, the 
festival can be performed on a grander scale. 


S. 30, O. P. C, is applicable to a suit brought by a body of persons claiming as 
Kattalaikars the sole right to subscribe towards the expenses of a festival. ; 
Second Appeal from the decree of the District Court of 
South Arcot in A. S. No. 223 of 1902 presented against the decree 
of the Court of the District Munsif of Chidambaram in O. S. No. 
1182 of 1901. 


V. Krishnaswamt lyer and T. V. Gopalasami Mudalsar for 
appellant. 

Sir V. Bhashyam Atyangar and V. C. Desikachartar for 
respondent. 

The Oourt delivered the following 

JUDGMENT :—The plaintiffs sue (on behalf of themselves 
and other Kattalaikars of the temple, under 8, 30, © P. 
C., for a declaration of the plaintifi’s right to celebrate 
‘the 7th day’s festival in the months of Ani (June) and Margali 
(January) of Chidambaram Sri Natarajaswami temple which they 
and other Kattalaikars have been celebrating long time since—with- 
out disturbance by the defendants and other Deekshitars. 


# §, A. No. 568 of 1908. 18th April 1905, 
1, LL.B. 6 M. 161. 2 I LB, 33 M 208. 
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The defendants ` (the Deekshitars) are the trustees of the Vedinnshs 
temple and they alone can actually perform these festivals ; but. l 


to do so, they have to depend upon such funds as they obtain either 
by voluntary subsoription or in consequence of pressure brought 
to bear upon worshippers for that purpose. Prior to 1901, this 
particular festival appears to have been celebrated with funds 
obtained either voluntarily or in consequence of pressure, from Kat- 
talaikars. Kattalaikars are worshippers who subscribe to the temple 
festivals, either this festival or others, and the plaintiff’s claim is 
that as they, the Kattalaikars, have for many years provided the 
funds necessary for the performance of this festival, they have the 
right alone to provide the necessary funds if they wish to do so, 
and the defendants have no right to get the funds from any one 
else for this festival. In 1901 the defendants, the Deekshitars, with- 
out consulting the Kattalaikars or giving them any opportunity of 
subscribing to this festival, arranged with a Chetty who was not a 
Kattalaikar, to celebarate the festival ont of funds provided by him 
alone and did so. As peculiar religious merit is attached to per- 
sons who subscribe to this festival, the plaintiffs claim this decla- 
ration of their exclusive right to provide the funds for the perform- 
ance of this festival. They also claimed damages for loss of repu- 
tation, &c.; but this latter claim they have abandoned. 


The defendants contend that as trustees they are entitled to 
make whatever arrangements they think best for the performance 
of various festivals, but that they are not obliged to apply them to 
any particular festival, that for the performance of this particular 
festival there is no special endowments or any funds which they 
can count upon, that hitherto they have had to depend upon 
what subscriptions they could get on each occasion for its perform- 
ance, and that they have now arranged with the Chetty in quese 
tion (as they were entitled to do and for the good of the temple) 
that he should in future subscribe the funds necessary, but they 
offered to apply any subscriptions the plaintiffs might wish to make 
in performing an additional festival at the temple on another day. 
Both Courts have dismissed the plaintiff's suit. 


The District Judge held that there was no legal right to 
compel the defendants to accept the subscriptions burdened with 
any condition ; that a suit does not lie to compel the acceptance of 
voluntary contributions ; that there could-be.no prescriptive right 
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Pardina to make voluntary subscriptions; that the right clainied, if any, 
Ohandraso- was an individual and not a collective right, that 8. 80 of the Civil 


Procedure Code does not apply to the plaintiffs, and, therefore, 
that the suit was bad for misjoinder of causes of action. 

We are of opinion that any worshipper is entitled to take part 
in the worship in a temple at any time or at any festival (eee 
Vengamuthoo v. Pandaveswara' and Hlayalwar Reddtyar v. Nam. 
berumal Chettiyar*) and for that purpose to subscribe towards the 
funds necessary for the performance of the festival, and even though 
funds sufficient for the performance of the particular festival have 
already been subscribed, to require that his subscription may also be 
utilised for that purpose, but that no one and no special body of 
worshippers can claim the right to subscribe the funds necessary for 
a particalar festival to the exclusion of other worshippers or subscri- 
bers. The trustees are perfectly justified in arranging with any 
worshipper to provide the funds necessary for the performance of 
any festival permanently, and if in addition to those funds other 
worshippers also wish to subscribe and do so, with the conse- 
quence that the trustees have more than sufficient for the perform- 
ance of the festival, the festival can be performed on a larger scale. 
We think, however, that the plaintiffs’ suit was rightly dismissed, 
for their claim is that they, the Kattalaikars, alone to the exclusion 
of others, are entitled to the declaration asked for, or in other words, 
that they alone are entitled to subscribe to the performance of this 
festival to the exclusion of all other worshippers. We think S, 80, 
Civil Procedure Code, is applicable to the plaintiffs’ claim. The 
suit is on behalf of Kattalaikars (or persons who subscribe volun- 
tarily to the temple), and their claim being, that, as Kattalaikars 
they slone are entitled to celebrate this festival as against every 
worshipper who is nota Kattalaikar, they “ have the same interest” 
in the suit so as to bring them within 8. 30, Civil Procedare 
Code. ‘heir claim is not an individual claim that as a worshipper 
each is entitled to take part in the festival, but it is that as Kattalai- 
kars they and they alone are entitled to perform the festival by 
finding the necessary funds for the purpose. We are clearly of 
opinion that the pluiutifis have no such right. 


We must, therefore, dismiss the appeal with costs. 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
(FROM THE ONTARIO HIGH COURT). 
Present :—Lord Macnaghten, Lord Davey and Sir Arthur Wilson. 
E. W. Gikett Company, Limited ... Plaintiffs* (Apts.) 


v 
Lumbsden ... ete es ... Defendant (Respt.) 
Privy Oounctl—Leave to appeal—Non-eapression of any opinton by the lower Court 
as to appealabtlity—Privy Council Practice. 

Where a statute confers on the Provincial Court the power of allowing an 
sppeal to the Privy Council, the Provincial Court is bound to exercise ita judgment 
and consider whether any particular oase is appealable or not before it grants leave. 
Where the lower Court had carefully avoided expressing any opinion on the 


question of the competency of the appeal and had granted leave, leaving the 
question of competency open, their Lordships dismissed the appeal as incompetent. 


Their Lordships’ judgment was delivered by 


Lord Macnaghten.—Their Lordships are of opinion that this 
appeal is incompetent. On considering the “ Act respecting appeals 
to Her Majesty in Her Privy Council” (Revised Statutes of Ontario, 
1897, chap. 48), it seems clear to their Lordships that an allowance 
of the Appeal is contemplated, aud such an allowance must be 
one by the Court of Ontario. Having regard to the consequences 
that would follow from admitting’ an Appeal, their Lordships think 
it is essential that the Appeal should be admitted by the Court, 
and that the Court is bound to exercise its judgment in con- 
sidering whether any particular case is appealable or not. 

In the case before their Lordships the Court of Appeal has 
carefully avoided expressing any opinion. If, indeed, the appeal 
had come forward by the direction of the Court, and it might fairly 
be inferred that they had considered the question whether it was of 
appealable value or not, it might be‘opeu, and probably would be 
open, to their Lordships to hear the appeal. ` But in this particilar 
case it appears from the second paragraph of the order of the Court 
of Appeal of the 17th October 1904, that the Court left open the 
question whether the appeal was competent or not, and in their 
Lordships’ opinion the appeal is not competent. They will therefore 
humbly advise His Majesty that the epee be dismissed aud the 
appellants must pay the costs. ; 
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IN THH HIGH COURT OF JUDICATURH AT MADRAS. 
FULL BENOH. 


Present :-~Sir Charles Arnold White, Kt., Chief Justice, 
Mr. Justice Subrahmania Aiyar and Mr. Justiae Davies. 


Kuppusamy Aiyar and another .., Appollants* (Plaintiffs 


and his representatives) 
v. 


Venkataramier and others ... Respondents ; 
(Defendants 1, 2 and 4.) 


0. P. G.,8. 18, Eopl. iiii—“ Belief claimed in the platnt”—O, P. O., 9. 8783 — Claim” 
—Rea-judicata—Claim for future mesne profits claimed in previous sust disallowed 
——Bubsequent suit for mesne profits—No bar. 

The words “ relief claimed in the plaint,” in Explanation ii to 8.13, C.P.0. mean 
relief which, assuming the defence fails, the plaintiff is entitled to as of right, The 
granting of future mesne profits which the court has a discretion in any event, either 
to make or to refuse is not“relief”, within the meaning of the explanation. Future mesne 
profits accruing after the institution of the suitdo notform part of the cause of 
action, Jt cannot be claimed as of right and cannot but for 8. 811 be asked for 
at all, and may, in any case, be refosed by the court at discretion. There is no 
distinction in this matter between mesne profits between the date of plaint and the 
date of deoree and mesne profits accruing due after deoree. 


Where a plaintiff prayed for future meme profits in a suit for possession of lands and 
the suit was dismissed in toto by the first court and in appeal the plaintiff reserved 
his olaim for future mesne profits for a separate suit, a second suit for such future 
mesne profits—whether from date of the prior suit or decree—is not barred by res judi- 
cata either by reason of the diamissal of the former suit in toto by the court of first 
instance orby 8. 378, O. P. O. 


Tho word “ claim” in 8, 878 means suoh a claim, as, if the allegations on whioh 
itis based aro trne, gives the plaintiff a canse of action quoad that partionlar olaim, 
and not aclaim which is not a causeof action and which the court may in any 
event, in the exercise of its discretion, either grant or refuse. 


Second Appeal from the deeree of the District Court of 
Tanjore in A. S. No. 89 of 1899; affirming the decree of the Court 
of the District Munsif. of Valangiman in O. B. No. 95 of 1898, 


The facts of the case appear from the judgment of the Full 
Bench. ame 


+ This Second Appeal coming: on first for hearing, the: Court 
(The Chief Justice, and Mr. Justice Benson) made the following- 
eee Ra RS I aac a. 


* 8. A. 1807 of 1899. , pa 19th February 1908, 
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Order of Reference to a Full Bench :— 


We refer to a Full Bench the question whether, on the facts 
of this case, the claim of the plaintiff in Original Suit No. 95 of 
1898 for mesne profits in respect of the period between the institu- 
tion of Original Suit No. 21 of 1894 and the decree therein is 
res judicata, or is barred by the provisions of S. 378 of the Code. 
The decisions of the other High Courts appear to be in conflict 
with the decisions of this Courtin the case of Ramabadra v. 
Jagannathal. 


K. Ramachandra Aiyar for V. Krishnasami Atyar for appel- 
lants. 

P. R. Sundara Atyar and T. Natesa Aiyar for 2nd respon- 
dent. 


This second appeal coming on for hearing, the Court express- 

ed the following 
O PINION :— 

The question which has been referred to a Full Bench is whe- 
ther, on the facts of this case, the claim of the plaintiff in O. 8. No. 
95 of 1898 for mesne profits in respect of the period between the 
institution of O. S. No. 21 of 1804 and the decree therein is res 
judicata or is barred by the provisions of 8. 873 of the Code. The 
facts are as follows :— 


On January 26th 1894 the plaintiff instituted a suit (O. 8. 
No. 21 of 1894) in which ho claimed the recovery of possession of 
certain land, mesne profits for the three faslies prior to the institu- 
tion of the suit and future mesne profits until delivery of posses- 
sion. This suit was dismissed. The plaintiff preferred an appeal 
and in his memorandum of appeal stated that mesne profits would 
be made the subject of a separate suit, The Lower appellate 
Court reversed the judgment of the Court of First Instance and 
allowed the plaintiffs claim with mesne profits as claimed in the 
plaint. The defendants then preferred a second appeal to this 
Court, and the plaintiff put in a memorandum of objections stating 
that the Lower Appellate Court ought to have allowed interest on 
the mesne profits and ought to have distinctly provided in the 
decree for mesne profits: subsequent to the institution of the suit. 





L L L.B., 14 M, 828, * 
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si etic This Court dismissed the defendant's second appeal on the ground 


v. 
Venkatara- 
mier. 


that the statement in the memorandum of appeal by the plaintiff to 
the lower appellate Court with reference to mesne profits being made 
the subject of a separate suit referred only to future mesne profits, 

On February 26th, 1898, the plaintiff in Smt No 21 of 1894 
instituted a suit (O.S. No. 95 of 1898) against the defendants 
to the suit of 1894 in which he claimed mesne profits from the date 
of the plaint in the suit of 194 up to the date of delivery of the 
lands for the recovery of which that suit had been brought: The 
suit was dismissed by the District Munsif upon the ground that 
the claim was res judicata and the lower appellate Court affirmed 
the decree of the Munsif. 

In support of the contention that the claim made in the suit 
of 1898 for mesne profits for the period between the date of insti- 
tution of the suit of 1894 and decree therein is barred, it was 
argued that the dismissal of the suit of 1894 by the Munsiff amount- 
ed to an adverse decision agaiust the plaintiff as regards his claim 
for future mesne profits, and that inasmuch as he had not ap- 
pealed against this decision he was bound by it and that by stating 
in his memorandum of appeal to the lower appellate Court that 
his claim for future mesne profits, would be made the subject of 
another snit, he could not prevent the operation of law of the res 
judicata., In our opinion, the claim to the mesne profits made in the 
suit of 1898 for the period in question is not barred. It is conced- 
ed that the plaintiff is not precluded from claiming in the suit of 
1898 “future”? mesne profits for the period between the datejof 
the decree in the suit of 1894 and delivery of possession, On 
principle it seems difficult to draw a distinction between the period 
from the date of suit up to decrees and the period after decree and 
before celivery of possession. 

In his suit of 189+, the plaintiff was not entitled to claim 
‘ future” mesne profits as of right. All that he could ask 
the Court to do was to make provision for “ future” mesne 
profits in exercise of the discretion conferred upon it by sec- 
tion 211 of the Code. A plaintiff is entitled to claim “ future” mesne 
profits and the Oourt is empowered, if it thinks fit, to make provi- 
sion therefor, butit cannot be said that a plaintiff who sues to 
recover possession of land has “a cause of action” for future mesne 
profits. Non constat that the defendant will not submit to a 
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decree and deliver possession forthwith. In that case no mesne 
profits would accrae. Farther, on the facts of the present case, it 
seems to us that it cannot be said that there was an express re- 
fusal by the Munsif to provide in the decree for future mesne pro- 
fits. Inasmuch as he dismissed the suit, it was not necessary for him 
to address himself to the question whether he would or would not 
exercise the discretion conferred upon him by 8.211. By way of 
ancillary relief, the plaintiff claimed “ future’ mesne profits. 
Inasmoch as in the view taken by the Mansif the plaintiff failed 
to establish a right to possession, his cluim by way of ancillary 
relief never came up for consideration and was never in faot 
considered. We think the principle of the decisions is that when 
a decree for possession is silent as regards fature mesne profits, a 
separate suit will lie therefor (see for instance, Mon Mohen Sircar 
and othersv. The Secretary of State for India in Council! which is 
applicable to the facts of the present case). In our judgment the claim 
is not barred by the provisions of 8. 18 of the Code. The words of 
Explanation iii “relief claimed in the plaint” mean relief which 
assuming the defence fails, the plaintiff is entitled to as of right. 


Provision for fature mesne profits which the Court hasa dis- 
cretion in any event, either to make or to refuse is not “ relief” 
within the meaning of the Explanation. As was pointed out in 
the judgment of the Oalcutta High Court in the case of Pratap 
Chandra Burua v. Rani Swarnamays*, future mesne profits accru- 
ing after the institution of the suit, do not form part of the cause 
of action and cannot be claimed as of right and could not,but for 8. 
211 be asked for at all, and may, in any case, be refused by the 
Court at its discretion. 


As regards 8. 878 of the Code, we think the word “ claim” in 
that section means such a claim as, if the allegations on which it 
is based are true, gives the plaintiff a cuuse of action quoad 
that particular claim—not a claim which is not a cause of action 
and which the Court may, in any event in the exercise of its dig- 
cretion, either grant or refuse. 


As regards the case of Ramabadra and another v. Jagan- 
natha®, so far as the question of vres judicata is concerned, we 


1. I. L.R., 17 0. 988. 








2. 4B. L. R. (F. B.) 118. 
3. L L. R., 14 M. 828. 
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do not think that there is any real distinction in principle 
between “ future” mesne profits between date of suit and deoree 
and “futuro” mesne profits between decree and possession, 
The real distinction is between mesne profits up to the date of the 
suit which but for §. 211, are all the plaintiff could claim and 
future mesne profits which by S. 211 he can also ask for. 
We think the lawis rightly laid down inthe decisions of the 
Caloutta, Bombay and Allahabad High Courts in the ‘cases referred 
to in the order of reference. Our answer to the questions referred 
is that the claim of the plaintiff is not res-judicata and is not bar- 
red by the provisions of S. 878 of the Code. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmanya Aiyar 
and Mr. Justice Benson, - 


Gopu Kolandavelu Chetty ... ... Appellant* (Ist Deft.) 


v, 
T. Sami Royar ite ses ... Respondent (PLff.) 


Res judicata on question of latwo—Object matter different~-Trustee, powers of—Trustee 
addttfonal or otherwise, appointment of, by existing trustee. 

An adjudication upon a point of law, though binding upon the parties in any 
future snit quoad the same object matter, is not conclusive even between the same 
parties when the subject matter of the second suit is different from that of the first. 
Parthasaradhi v. Ohinnakrishnal, Venku v. Mahalinga®, Ohimanlal v. Bapubhat®, 
Vishnu v. Ramling‘, referred to. 

In the case of trusts to which the Trusts Act is not applicable, in the absence 
of a power under the instrument creating the trust or of some statutory provision, 
a trustee, as such, has no power to appoint any person ag trustee, either in his own 
place or to act conjointly with him. 

Appeal from the decree of the Subordinate Jadge’s Court 
of Kumbakonam in O. S. No, 71 of 1990. 


V. Krishnaswami Atyar and T. V. Gopalasamt Mudalsar for 
appellant. 


Sir V. Bhashyam Iyengar and C. V. Anantakrishna Atyar 
for respondent. 





* A. No, 153 of 1902. 18th Maroh 1905. 
1, L. R., 5 M. 804. 3. I. L.B. 22 B. 669. 
2. L L, R., 11 M. 898. 4. ILL. B., 236 B. 25 at p, 80. 


PART XL] THE MADRAS LAW JOURNAL REPORTS. 467 


Tho Court delivered the following 


JUDGMENT :—The suit out of which this appeal arises was 
instituted by the respondent Sami Royar as a trustee entitled to 
act jointly with the appellant Kolandavela Chetty in respect of 
charities ahd trasts created by the will of G. Appakutti Aiyar. 
The main question for decision is whether under the appointment 
relied on by Sami Royar, he was validly appointed as a trustee. 


With reference to this question it was urged on his behalf 
by Sir Bhashyam Aiyangar, that his appointment was really made 
by the daughters and daughter's sons of Appakatty Aiyar, who 
were the heirs of the latter at the time. This contention is one 
suggested for the first time in this Court and is altogether unsup- 
ported by the record. Neither in this case, nor in the connected 
cases tried at the same time and to which Sami Royar is a party 
was any averment made that the appointment was made by these 
heirs. The compromise in O. 8. No. 1 of 1897 (District Court 
Tanjore) does not amount to an appointment of Sami Royar by 
the other plaintiffs in that suit. The plaint as well as the compro- 
mise proceeded on the assumption of an anterior appointment by 
Kolandavelu Chetty, and the matter is put beyond all doubt 
by the frame of the 6th issue in O. S. No. 12 of 1900. We 
cannot, therefore, accept the respondent’s contention and allow him 
to set up this new case. It was next urged thut the question of 
the validity of the appointment is res judicata by the decision in 
QO. 5. No. 181 of 1898 (District Mansif’s Court Kumbakonam) 
brought by the respondent against one Kannu Pillai and the present 
appellant, 


That suit was for the purpose of obtaining a declaration 
that the decree in 8. ©. No, 242 of 1896 (Subordinate Judge’s 
Court, Kambakonam) by Kannu Pillai was not capable of being 
executed by attachment of any of the property of Appakutti 
Aiyar’s estate referred to in his will. KolandaveluChetty was made 
a defendant as the other trustee Sami Royar, obtained the 
declaration asked for. Mr. Krishnasami Aiyar on behalf of Kolanda- 
velu Chetty argued that the decree in favour of Sami Royar was 
in favour of the estate which Kolandavelu Chetty represented, 
that the latter was therefore not entitled to appeal against such 
decree and as against him no plea of rce judicata could be 
founded on the adjudication referred to. 
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Bdlandavsia It may be that this suggestion is not without force, but in 
3 Sty: point of fact Kolandavelu did prefer an appeal which was hard 
Sami Boyar. 


and disposed of on the merits. We prefer, therefore, not to dispose 
of the plea of res judicata with reference to this argument. Mr. 
Krishnasami Aiyar’s next objection was that though it* was neces- 
sary for the determination of Sami Royar’s suit.to decide whether 
Sami Royar was validly appointed by Kolandavelnu,yet that finding 
was on a question of law and as the object maiter of the present 
suit is entirely different from that of O. S. No. 181 of 1898, that 
finding is not conclusive in the present suit. That the object 
matter is different, there is no’ doubt, forthe claim now is to res- 
train Kolandavelu from acting in the future management of the 
estate and the trusts otherwise than jointly with Sami Royar, 
while the object matter in the previous suit was whether the debt 
due to Rannu Pillai under the Small Cause decree was liable to 
be realized out of the estate. 


It is equally ciear that the adjudication in O. =. No. 181 was 
upon a question of law viz, whether it was competent to k olanda- 
velu to appoint Sami Royar as his co-trastee. In our view it is 
quite decided that an adjudication upon a point of law though 
binding upon the partiesin avy future suit quoad the same object 
matter is not conclusive even between the same parties when the 
subject matter of the second suit is different. ‘This is the view 
taken in Parthasaradi v. Chinnakrishna’, Venku v. Mahalinga* 
Chamanlal v. Bapubhat® and Vishnu v. Ramling* and as we consi- 
der that view to be sound, we do not feel called -upon to decide 
whether the view of the Calcutta High Court in the Government 
of Bengal v. Tenaya Als’ is in reality different. We ace therefore 
of opinion.that the contention of the respondent as to res-judtcata 
is not sustainable. 


The question for determination then, is whether the appoint- 
ment of Sami Royar by Kolandaveln is valid. The-facts are | 
‘as follows :— 

Under the will-of Appakutti Iyer, two trustees were appointed 
iwiz, G. Nataraja Chetty and another. The latter died many years 
ago. On the death of Nataraja Chetty there was litigation as to 








1.. I. L. B., 6 M. 304. - 4 I. LeR., 28 B. 80. 
3, 1. L.B., 11 M. p. 393 5. I. L. R., 27C. 818, 
3. I L. R., 23 B. 669 DAE 
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who was entitled to succeed him as trustee and it was held by this a rid 
Court on appeal that his son and heir, Kolandavelu, wassoentitled. `v. 

No one claiming as the heir.of the other predeceased trustee came ~= Royk: 
forward ang for a considerable period Kolandavelu was the sol l 
trustee. In the latter part of 1895, Kolandavelu appointed Sami 

Royar as his co-trustee in the place of the second trustee named in 

the will, The will itself conferred no power on either of the trus- 

tee or on any one else to fill up vacancies in the office of trustee, 

S. 73 of the Indian Trust Act does not extend to trusts such 

as that created byAppakutti and it is settled law that,in the absence 

of a power under the instrument creating the trust or by virtue of 

some statutory provision a trustee as such has no power to appoint 

any person as trustee either in his own place or to act jointly along 

with him It follows therefore that the appointment relied on by 

Sami Royar under Exhibit I conferred on him no right to act as 

trustee and the present suit brought by him as trustee is unsus- 

tainable. 


We accordingly reverse the decree of the Subordinate Court 
and dismiss the suit with costs throughout. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 


Present :—Sir S. Subrahmania Aiyar, Officiating Chief Justice 
and Mr. Justice Sankaran Nair, , 
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Thakwrain Jaipal Kunwar v. Bhaiya Indar Bahadur Singh’, referred to. 


Where a plaintiff seeks a declaration that a will by the last holder of a Zemin- 
dary is invalid on the ground that the Zemindary being inalienable cannot be the 
subject of any testamentary disposition, Held that the anit for the declaratory relief 
will not lie. 


So also, where the plaintif asks for a declaration that an adoption is invalid, 
alleging that by the custom in the Zemindari, adoptions are not recognized, it 
would be fntile to make it the subject of judicial investigation for the purposes of 
the grant of specific relief by way of declaration ; but where the conditions warranting 
the validity of an adoption were in truth wanting and the party alleging the adoption 
pretends that thore conditions existed, a person whost rights would in law be affected 
by the adoption so set up oan obtain relief by way of a declaration in order that 
the cloud sought to be cast upon his title may be removed. 


Every court of competent jurisdiction hag an inherent jurisdiction to prevent 
abuse of its proceas, by staying or dismissing without proof actions which it holds 
to be vexatious ; but this power is one which ought to be exercised sparingly and 
only in very exceptional cases. 


Haggard v. Pelicier Freres?, Remmington v. Scoles3 and Stephenson v. Garnett t, 
followed. 


Where the plaintiff brought a suit for a declaration of his title to a Zemindari 
re-opening therein questions already settled by decisions of the Judicial Committee 
and other courts in more than one litigation regarding the same Zemindarl, Held 
that the suit was Hable to be dismissed as vexatious. 


Tho court fee payable ona plaint containing merely a prayer for declaration 
that a will disposing of certain property is not binding on the plaintiff is not an 
advalorem duty on the value of the property affected but only the duty payable in 
a declaratory suit. 


Appeal from the order of the Subordinate Judge of Madura 
(East), passed in O. 8. No. 269 of 1902. (Vide C. M. A. No, 47 
of 1808 and C. R. P. No. 248 of 1908). 

The Advocate-General (J. E. P. Wallis) M. A. Tirunarayana- 
chartar and Sir V. Bhashyam Avyangar for appellant. 

B. Ramasubba Atyar for respondent. 


The Court delivered the following 


JUDGMENT :—We are unable to agree with the Subordinate 
Judge that in the present suit any consequential relief is prayed 
for. Upon the face of the plaint it is one for mere declaration. 
The stamp duty due in respect of the declarations sought for, 








L 811. A. at 69. 3. pez 2 Oh. 1. 
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PART XIL] THE MADRAS LAW JOURNAL BEPORTS, 471 


having been paid, the Subordinate Judge was in error in holding 
that an ad valorem duty of Bs. 3,000 with reference to the value 
of the Zemindari of Shivaganga in regard to which the deolara- 
tions are sought was payable upon the plaint, 


We think, however, that the order rejecting the plaint must be 
upheld on the ground that this not a fit and proper case for the 
grant of relief by way of declaration, and if it were otherwise, on 
the ground that the claim is a vexatious one which should not be 
allowed to be proceeded with. 


Now as to the first ground. The declarations prayed for are :— 


1. That the proceedings and the decrees and judgments in 
O. S. No. 78 of 1896 on the file of the Subordinate Judge of 
Madura East and in Appenl No, 14 of 1898, on the file of the High 
Court, are not binding on the plaintiff ; 


2. that the adoption of the second defendant is not valid ; and 


8. thatthe will referred to in paragraph 11 of the plaint is 
not binding on the plaintiff. 


The case set up inthe plaint shortly is that according to family 
custom the Zemindary in question is impartible and inslienable,that 
the succession thereto is governed by the rale of primogeniture, 
that the estate of each holder is strictly one for life only and that 
though the male issue of the holder for the time being succeeds 
him in preference to collateral and other heirs, yet that adoption 
of sons is prohibited. 


The common ancestor through whom the parties trace their 
relationship was Dorasinga Tevar who held the Zemindari and died 
in 1883. He had five sons, of whom one predeceased him leaving 
male issue, the third and fourth defendants. 


The eldest son of Dorasinga Tevar succeeded him and died 
having adopted his daughter’s son, the second defendant, and leav- 
ing the will to which the third prayer relates. The first defend- 
ant is one of the surviving sons of Dorasinga and the father of the 
plaintiff. The plaintiff, of course, admits that he has no right to 
possession during the first defendant’s lifetime, but asserts that on 
his death the plaintiff is the person to succeed in preference to even 
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the third and the fourth defendants though their father was the 
elder brother of the first defendant,.the ground for the preference 
being the plaintiff’s seniority in point of age. 


Now, let us first take the prayer in respect of ‘the will. The 
observations of the Judicial Committee in Thakurain Jatpal Kun- 
var v. Bhaiya Indar Bhadur Sing) are strongly against the grant of 
any such declaration in the matter. Upon his own case the Zemin- 
dary is inalienable, the will with reference to the plaintiff and 
in so far as it concerns the Zemindari, would be but a brutum ful- 
men, a8 to which no legal proceedings for the specific relief pray- 
ed for should ordinarily lie. At the best the plaintiff can only ar- 
gue that if the will is not declared invalid as against him it might 
be used as a piece of evidence against his case that the estate is in- 
alienable. It would be extravagant to hold that the bringing 
into existence of any and every piece of evidence would givea 
right to such discretionary relief. Were it otherwise, such relief 
might be prayed for even in respect of oral declarations of similar 
evidentiary character. 


Next, as to the prayer for the setting aside of the decree in 
O. S. No. 78 of 1896 and in appeal No. 14 of 1898 therefrom, that 
also is untenable for like reasons. It would be different if the 
plaintiff’s case were that though each successive holder of the 
Zemindari was a qualified proprietor, yet that his estate carried with 
it the power to represent the inheritance so as to bind his succes- 
sors in respect of matters affecting him and themin common. But; 
as already stated, according to him, each holder has nothing more 
than a bare life estate. Lastly, the prayer as to adoption is equally 
unsustainable. Where the conditions warranting the validity of 
an adoption were in trath wanting but the party alleging the adop- 
tion pretends that those conditions existed, one can understand 
that a person, whose rights would in law be affected by the adoption 
thus set up, shoald be allowed to impeach it by suit and obtain relief 
in order that the clond thus sought to be cast upon his title might 
be removed. Here there is nothing of the kind. According to the 
plaint in no circamstances can the adoption be relied on as against the 
plaintiff, it being absolutely prohibited by the alleged custom and 
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incapable of affecting him or the Zemindari, however good and: 
valid the adoption may be under the Hindu Law. In short the tran- 
saction of gift and acceptance of the second defendant was so to- 
tally nugatory from the point of view of the plaintiff in relation to 
the Zemindary, ‘that it would be futile to make it the subject of 
jedicial investigation, for the purposes of the grant of specific 
relief by way of declaration. Now, as to the second ground, The 
Zemindary in question has been the subject of litigation so often 
that matters relating to the devolution of the estate since its ores- 
tion about the year 1780 as well as the rules governing its owner- 
ship and enjoyment are almost matters capable of being judicially 

noticed, having been repeatedly the subject of consideration and 
~ determination in the decisions of the courts inclusive of the Judicial 
Committee. The litigation which sprang up on the death in 1029 
of the grantee of this Zemin who took it from the Government at 
the beginning of the last century wasterminated by the judgment 
of the Judicial Committee in the well known case of Kaltama 
Nachéar’ which established that the Zemindari, as the self-acquired 
estate of the said grantee, devolved on his heirs under the ordinary 
Hindu Law of inheritance. The dispute which arose on the gran- 
tee’s daughter KattamaNachiar’s death in 1877 also found its way to 
the Privy Council aud by the decision of their Lordships it was laid 
down that the Zemindari was impartible and that the succession 
thereto passed according to rule of primogeniture to Dora Singa 
Tevar, one of the grandsons of the original owner through whom 
the parties here have to trace their right. Muthu Vuduganatha 
Thevar v. Dorasinga Thevar*. The claim which was made on 
Dorasinga Thevar’s death in 1888 by another grandson, viz, the 
son of Kattama Nachiar, was also disposed of by the Privy Council, 
it being held that there was no peculiar rule of survivorship such as 
was alleged by the plaintiff there and that the estate passed to the 
eldest son of Dorasinga in accordance with the principle on which 
the earlier decision in favour of Dorasinga himself rested. The 
last litigation was that which came before this court in Appeal No. 
14 of 1898 (referred to in the first prayer) in which the plaintiff's 
father, the present first defendant, disputed the adoption and 
claimed to be entitled to the estate after the death of the late Zemin- 





1. 9M. L A., 589. 23. L.B. 8I. A., 99 


Vijayasamy 
Thevar 
v. 
Sasivarns 
Thevar. 


474 THE ‘MADRAS LAW JOURNAL REPORTS. [vou, xv. 


Tjyesuny dar. This suit failed. Init the prohibition by custom of aliena- 
y. tion and adoption was set up only to be abandoned both at the 
oe trial and in the argument before this Court by counsel who found 
himself compelled as a last resort to impeach the adoption mainly 
on the ground of the Zemindar’s mental incapacity said to have 
been induced by drink, a suggestion definitely made only after the 
Zemindar who was for many days in the witness-box had left it. 
The history of the Zemindari brought out by these decisions 
pronounced upon the amplest materials and after the most carefal 
consideration and dealing with practically continuous litigation 
covering three quarters of a century, is so inconsistent with the ‘, 
allegations of customs against alienation and adoption and involv- f 
ing a perpetual succession of life estates as to make it clear that *%. 
these allegations are fictitous invented to bolster up a totally baseless ` 
olaim which ought to be stopped in the exercise of the power in- 
herent in thisas in every Court of competent jurisdiction “to prevent 
abuse of its process, by staying or dimissing without proof actions 
which it holds to be vexations.” Haggard v- Pelicter Freres’ 
see also Remmington v. Scoles* and Stephenson v. Garnett®. No 
doubt the power is one which ought to be exercised spar- 
ingly and only in very exceptional cases: The present case 
is in our epinion clearly one of that exceptional character. 


We accordingly dismiss the appeal and the revision petition~ 
with costs. 


Sr a E E 
1. (1898) A. O. at pages 67 and 68 (J. O.) 3. [1898] 1 Q. B., page 677. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Mr. Justice Subrahmanya Aiyar and Mr. Justice Benson. 
Chidambaram Chettiar and others ... Appellants* in A. S, 


z No. 188 of 1902 and 
v- Respondents tn A. 8. 
No. 19 of 1908, 
Sri Rangachariar and others ... Respondents sn A. S. 


No. 188 of 1903 and 
Appellants in A. 8. 
No. 19 of 1908. 


Religious endowments—Trust—Creation of addtitonal trusteeship by hereditary trus- Chidambaram 
tees-—-Validtiy—Pract ice— Parties— Worshippers, joinder of, in suit for declaration, Ohetting 
possession and damages~-Misjoinder. Bri 


The hereditary trustees of a temple have no power to add to their number, by Bangeohariar, 
taking in other people as additional trustees, even though it be highly beneficial to 
the trust to do 80. 


Persons interested ag worshippers in a publio religious institution may be added 
as parties to a suit instituted by a trustee on behalfof the institution against third 
parties acting to the injury of the institution, if, in the opinion of the Court, snoh 
joinder is called for in the interests of the trust. 


Narayanasami Gurukkal v. Irulappa! and Jeyangarulavaru v. Durma Dossjig 
followed. 


Even though the joinder of certain persons in their capacity as additional trus- 
tees as plaintiffs was bad, their Lordships allowed their names to stand on the record 
on the ground they wore interested in the institution as worshippers, but struck 
out the names of those additional persons from that portion of the decree which gave 
them along with others possession and damages os prayed for in the plaint. 

Appeals from the decree of the District Judge of South 


Arcot in O. S. No. 10 of 1899. 


The plaintiffs, except No. 7, were the trustees of a Vishnu 
temple. Plaintiff No. 7 and defendants 12 to 17 and the 
father of defendant, No. 40, were persons who were made addi- 
tional trustees by plaintiffs 1 to 6, the hereditary trustees 
of the temple. The defendants were most of them the trustees 
of an adjoining Sivite temple The suit was for a declaration 
of ownership of a certain mantapam, for injunction against the 
defendants from interfering with the mantapam and other 
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appurtenances belonging to the Vishnu temple, for possession 
of a portion of the mantapam and for damages caused. by the 
defendants in pulling down the roof of the mantapam. It was 
objected that the suit was bad for misjoinder, that the trustees 
had no power to make plaintiff No. 7 and defendants 12 to 
17 and 40 additional trustees and that their names should be 
struck out of the record. The District Judge in his decree had 
granted all the reliefs in favor of “ the plaintiffs” (including in 
the term the newly added 7th plaintiff). 


V. Krishnaswami Aiyar and S. Srinivasa Aiyar for appellants 
in A. S. No. 188 of 1902 and respondents in A. S. No. 19 of 1903 :— 
The Judge is not justified in declaring a right of easement when 
plaintiff’s case was for a declaration of title. Sambayya v. Gopa- 
lakrishnamma!. Any limitation of the right of user of the manta- 
pam by the Sivites is not sustainable in law. 


The plaint is bad for misjoinder of parties, ‘'he names of 
plaintiff No. 7 and of defendants 12 to 17 and 40 should be struck 
out of the record. They are people who have been taken in as 
additional trustees by the hereditary trustees of ihe temple, They 
have uo power to do so. The decision of your Lordships in A, 153 
of 02 is conclusive on the point. The property vests in the trustees 
only. No relief could be given to those new persons as trustees, 
Tt does not make any change whether it is a suit for injunction or 
for possession of properties. In the latter case they are not enti- 
tled to any relief. In the former too it is so. Any person 
living in any part of India cannot be considered as a worshipper 
of the plaint temple at Chidambaram. Many o1 the new trustees 
are residents of Madras. The instrument creating them trustees 
is invalid, Rajah Vurmah Valia v. Ravi Vurmah Kunhi 
Kutty’; Gnanasambanda Pandara Sannadhi v. Velu Pandaram?. 
A worshipper cannot sue when there is a trustee. A wor- 
shipper has not even the beneficial estate which a beneficiary has 
inlaw. Even a beneficiary cannot bring u suit himself. lewin on 
Trusts, p. 1069. 


T. Hangachariar, 8S. Srintvasa Atyangar and T. Narasimha 
Aiyangar for respondents in A. 8. No. 188 of 1902 and appellants 
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in A, 8. No. 19 of 1903 :—The appointment of additional trustees Chidambaram 
is valid; even if it is not, the joinder can be supported on the ground chee 
that plaintiff No. 7 and defendants 12 to 17 and 40 are worship- ‘icone 
pers of the plaint temple. In the case of a public trust, the essential 

benefit is a spiritual benefit. Each individual has got a right to see 

that the temple is maintained asa place of worship. Both as 

regards declaration and injunction, the additional people are sub- 

stantially interested. They may not be proper parties only so fur as 

the decree of the lower Court relates to the grant of possession and 

damages. Narayanasami Gurukkal v. Irulappa'; Kazi Hassan 

v. Sagun Balakrishnamma? ; Gyanananda Asram v. Kristo 

Chandra Mukerji” ; Jeyanguraluvaru v. Durma Dossjit. A 


V. Krishnaswami Aiyar in reply. Worshipper means a person 
who worships, and note person who is entttled to worship in 
whatever part of India he may be. The capacity in which the new 
people are added as parties is as trusteés by virtue of the trust 
deed. The cases quoted on the other side have no bearing on 
the present question. See Jan Als v. Ramnath Mundul’, 
Latifunnissa Bibi v. Nazirun Babes. 


JUDGMENT :—Their Lordships after disposing of the ap- 
peals on the merits proceeded as follows :— 


It remains to notice the objection taken to the joinder of the 
7th plaintiff and of defendants 12 to 17 and 40. The footing on 
which these were impleaded was as trustees by virtue of the 
agreement Exhibit B. Assuming the recitals in this document to 
be true, still the existing trustees of the Vishnu temple had no 
power to add to their number as they purported todo. We, however, 
do not think it necessary to strike out the names of these persons 
from the list of parties to the suit. The District Judge has found 
that these persons are interested in the institution as worshippers, 
There is evidence to the effect that they have contributed mate- 
rially towards the expenses which had to be incurred in con- 
nection with] itigation necessitated by the trespasses committed 
by the Sivites. The Kaumudi case is a direct authority that 
persons interested as worshippers in a public religious institution 


~ 





1, 12 M.L. J. 356 at 358. 4. 4M. H.C., p.2. See also I. L. R. | 
2. LL. R., 4B. 170. 28 M. 100, Foot note. 
3. SC. W.N. at 404. 5. LL.B. 8C: 82. 


8. I.L. B11 C. 33, 
e 
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a 
‘Ohidambaram guch as the present Vishnu temple may be added as parties to a 


Chetti Sr cya TS . . 
v. guit instituted by a trustee on behalf of the institution against third 


aan, parties acting to the injury of the institution, if, in tho opinion of 
the Court, such joinder is called for in the interests of the trust. 
Jeyangaruluvaru v. Durma Dossjit is also authority to the 
same effect and the fact thatin that case the defendant was. him- 
self a trustee does not affect the principle. Though upholding the 
joinder of these on the footing that they are interested as wor- 
shippers, we direct that the decree be modified by substituting ‘the 
plaintiffs other than the ‘7th plaintiff’ for ‘plaintiffs’ in that part of 
the decree which orders possession of G2 to be given to them, and 
which awards them damages, 


IN: THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir S. Subramania Aiyar, Opg. Chief Justice, 
and Mr, Justice Sankaran Nair. 


Muthoo Raman Chetty aa ... Appellant® (Plf.) 
v. 
iiio Krishna Pillai and another ... ... Respondents (Defts.) 
Sanan Chehty Trusts Act, 8. 84— Purpose not carried inio ewecution’—Oonveyance to defeat title of a 
Krishna atranger—Registered conveyance to defeat prior unregistered deed— Fraud—Ewecu- 
ai, 


tion of fraud, 


A plaintiff who is m pass delicto with the defendant, as parties to an unlawful 
agreement, is not entitled to any. elief even thongh the unlawful agreement has 
not been Fully carried out, if there has Leen & part performance of a substantial 
character. 


Kearly v. Thomson2, and Herman v, Jeuchners followed. 


Partial, but yet a substantial, exeoution of an illegal purpose will be “ carry- 


ing out into execution” of the illegal purpose within the meaning of S, 84 of tho 
Indian Trusts Aot. 


Where the plaintiff and defendant entered into a conspiracy to defeat a stran- 
ger’s title to his property and the plaintiff caused a fourth person, the original owner 
of the property, to execute a registered instrument of gale to the defendant in order 
to defeat an oral sale already made to the stranger, and then, had a conveyance to 








* 5. A. No. 788 of 1908, 11th August 1906. 


1. 4 M. H.O. B. 2. 3. L.R. 15 Q. B. D. 561. 
2 24Q. B. D. 1743. 
e 
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e 
himself of the property from the defendant, bat the purpose was not fully carried out ay 
as tho stranger successfully sued the plaintiff and defendant and obtained posses- v. 
sion :— Krishna 

Pillai. 


Held, (1) that the purpose had been carried into exeontion within the meaning 
wf S 84. of the Indian Trusta Act; and 


. (8%) that, therefore, the plaintiff could not succeed ina suit against the 
defendant for recovery of the purchase money psid by him to the 
defendant on defendants executing a conveyance to him. 


Second appeal from the decres of the District Court of 
South Arcot in A. S.No. 229 of 1902, presented against the decree 
of the Court of District Munsif of Chidambiram in O. 8. No. 157 
of 1902. 


Plaintiff (appellant) brought this suit for recovery of purchase 
money on breach of warranty of title. The defence inter alia was 
that the plaintiff and defendant were parties to a fraud intended to 
be carried out in order to defeat the title of a third person in pos- 
session of the lands under an oral sale subsequently confirmed by 
an unregistered sale deed. Thedefendant further alleged that in 
pursuance of the conspiracy the plaintiff got the original owner 
who had already conveyed his title by an oral sale to the third person 
to convey the property again bya registered instument to the 
defendant and that the defendant in his turn conveyed itto plain- 
tiff. The defendant admitted receipt of consideration, but alleged 
that it was paid over to the original owner. The lower Courts did not 
find either way as to how the consideration money was spent by the 
defendant. There was no specific issue on the question of fraud. The 
District Munsif decreed the suit, but the District Judge on appeal 
reversed the Munsif’s decree on the ground that the plaintiff, a party 
to the fraud, was not entitled to any relief. Hence the second 
appeal, 


B. Srinivasa Atyar for V. Krishnaswami Aiyar for appellant. 


T. Subrahmantya Atyar for P, K. Sivaswami Aiyar for respon- 
dent. : 


8. Srinivasa Aiyar :—The original owner was one Ponnusami. 
Ponnusami’s son conveyed the property by a registered sale deed 
to the lst defendant, the vendor, in 1897. In 1898, the Ist defen- 
dant conveyed the property to plaintiff. Plaintiff remained in 
possession till 1901, when one Shanmugam Pillai brought a suit 
gainst both plaintiff and 1st defendant, goba decree and obtained 


Muthoo 
RamanChetty 


v. 
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possession. This suit was brought in 1908, The District Munsif 
tried the suit purely on the ground whether the knowledge on 
plaintiff’s part of the defect in the title of his vendor, the 1st defen- 
dant, could save the Ist defendant from his liability on the warranty, 
and being of opinion that it could not, gave a decreé for the plain- 
tiff. But the District Judge construed that knowledge to be a fraud 
and dismissed the plaintiff’s suit. The point is not covered by the 
issues in the case, nor is it established by the evidence. The first 
pointin second appeal is that the District Judge should not have 
allowed the defendant to set up the plea of fraud for the first time 
in appeal, especially in the absence of any issue or evidence on the 
point. Secondly, the mere knowledge on the part of a vendee of a 
defect in the title of his vendor or even an anxiety to get at pro- 
perty enjoyed by a stranger without a good title, on payment of 
hard cash, cannot constitute fraud. Thirdly, even assuming it to 
be a fraud, the fraud not having been perpetrated (the stranger 
having obtained a decree and dispossessed the vendee), section 84 
of the Trusts Act, affords sufficient protection to the vendes; and ho 
is entitled to recover the purchase money. Fourthly, the vendor, 
the 1st defendant, having admitted receipt of consideration,the plain- 
tiff became at once entitled to a decree. It is the lst defendant 
who seeks the assistance of the Court by trying to escape 
liability to refund the purchase money by setting up his 
fraud. Consequently, the Courts will not assist him. Plaintiff’s 
cause of action is complete on the breach of warranty and the ad- 
mission of receipt of consideration. B'rayd or allegation of fraud is 
no part of his case and consequently he is entitled to succeed. 
Broom’s Legal Mazims,p. 548; Simpson v, Bloss); Fivaz v, Nicholls?; 
Scott v. Brown®. The cases of Venkairamanna v. Viramma* and 
Yarmatt Kirtshnaya v. Chundra Papayya’ and other cases which 
havefound their way into the reports are distinguishable from the 
present. In all these cases either the plaintiff came into Court alleg- 
{ng his own fraud or a decree had been obtained against the 
plaintiff consequent upon his own fraud. [The Officiating Chief 
Justice:—-Why do you say the fraud has not been perpetrated ? The 
whole act need not be perpetrated. Kearley v. Thomson’ ; Hartman 
v. Jeuchner’.] The only act here contemplated is the deprivation 





1. 17 B. R. 509. 5. 1.1, R., 20 M. 325 
2. C.B. 601. 6. 240, B. D. 742. 
3. 1892, 2 Q. B. 724. 7. 16 Q. B. D. 661. 


4 LB, 1017 , 


PABT XIL] THE MADRAS LAW JOURNAL REPORTS, 481 


of æ third party of his property. That has not succeeded. There 
was not even a part performance. The casein Kearley v. Thomson! 
is @ case of one of two illegal acts contracted to be done and the 
plaintiff came into Court alleging his own fraud. In Herman v. 
Jeuchner® the Judges themselves were divided in opinion as to 
whether there should be a complete perpetration of fraud or not. 


T. Subrahmanya Aiyar.—The third issue covers the question 
of frand. Both parties to this suit were defendants in the 
previous suit, and in that suit it was found that these 
defendants executed these conveyances only with the view 
of depriving the plaintiff in the previous suit of his pro- 
perty. That is res judicata as between these parties. The 
plaintiff here bases his cause of action on that judgment and 
comes into Court. The judgment is filed by plaintiff himself. 
No. complete execution is needed; and the parties have done all 
that they could. B. 84 of the Trusts Act should be read with S. 10. 
Again 5. 28 of the Contract Act says that such a contract is void. 
[Lhe Officiating Chief Justice :—That is going too far]. Anyhow, 
fraud has already been found by the Court and the 8rd issue covers 


it. The parties have not chosen to adduce oral evidence and there | 


is nothing to show that opportunity was not given them to adduce 
any evidence that they wished to adduce. 


S. Srinivasa Asyar in reply. 
The Court delivered the following 


JUDGMENT :—The plaintiff appellant snes for the recovery 
of the price alleged to have been paid by him to the first defendant 
on account of the sale of land (Exhibit A) executed by that defen- 
dant to the plaintiff on the ground that he has been deprived of 
the land in consequence of the Judgment in Original Suit No. 498 
of 1901 on the file of the Court of the District Munsiff of Chidam- 
baram brought by one Shunmagam Pillai. That suit was on the 
ground that the property belonged to Shunmugam Pillai, having 
been orally sold to his father by the then admitted owner one 
Ponnusamy Pillai, the sale being followed by possession and further 
subsequently supported by an unregistered instrument of sale. The 
present plaintiff who was a party to that suit set up an alleged title 


1. 24 Q.B. D.'742. . 2. 15 Q. B. D. 561, 
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- pa ttthoo under Exhibit A, a registered document. The then plaintiff Shun- 
v. mugam Pillai’s answer to the defence thus set up was that Exhibit 
Krishna A was brought about by the fraud, the present plaintiff being the 
prime mover, init. Shanmugam alleged that the father of the 
present plaintiff while in possession of the land as his (Shunmugam’s) 
tenant wanted to purchase the land, but that Shunmugam refused 
to sell and that the conveyance Exhibit A was thereupon obtained 
from the first defendant to whom Ponnoosami Pillai’s son was made 
to execute a sale deed as in pursuance of a conspiracy to deprive 
the plaintiff of the land with reference to the provisions of the 
Registration Act which gives priority to registered transfers over 
oral or unregistered transfers in certain circumstances. ‘I'he Court 
after trial decreed possession to Shanmugam, and in doing so, came 
to the conclusion that the sale deeds relied on by the present 
plaintiff were not bonafide but executed in the circumstances set up 
by Shunmugam Pillai. This, however,is not a finding on which 
the actual decree given is to be taken as necessarily resting, for it 
was alone found that the oral sale to Shunmugam was accompanied 
with possession and, therefore, was unaffected by the registered 
instraments relied on by the plaintiff. In answer to the claim here 
for the refund of the purchase money the first defendant interalia 
pleaded that the plaintiff as one concerned in the fraud of which 
the execution of Exhibit A formed a part was not entitled to seek 
the relief claimed, and further alleged that though the amount 
stated as the price was paid to him, it was merely for the purpose 
of the amount being passed on to Ponnoosami Pillai’s son, who 
executed the deed purporting to be a sale to the first defendant on 
the understanding that the first defendant should execute Exhibit A 
later on This answer was set up not in so many words, but by 
reference to the conclusions of the court expressed in the Judgment 
in Original Suit No. 496 of 1901 (Exhibit C) already referred to, 
No evidence was called on either side, the parties contenting them- 
selves with filing a few exhibits of which the copy of the judgment 
in that suit was one. 


We are unable to accept the suggestion on behalf of the 
paintiff that the question of fraud was in the present case not 
relied on before the District Munsif. The explanation which the 
District Munsif attempts to give in his present judgment with 
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reference to his conclusions in the matter in the previous judgment Piper e 
shows that the point was raised before him this time also. On v. 
appeal the District Judge has taken a different view from the Krishan 
District Munsif and has arrived at the finding that the first 
defendant’s defence under consideration is made out by the evidence 
in thé case and that the plaintiff as a person in parë delicto is 
disentitled to the relief prayed for. Though no express issue was 
framed with reference to this contention, it isclear from what has 
been said that the point was present to the minds of the parties, 
and if further materials which may have a bearing on the question 
were not placed before the Court, it was not due to the absence 
of a distinct issue in connection with it, norare we ableto agree 
with the suggestion that the evidence on the record establishes 
nothing more than a mere knowledge on the part of the plaintiff 
of an infirmity in his vendor’s right to convey. The District 
Munsif’s Judgment in O. B. No. 496 of 1901 filed by the plaintiff 
himself refers to circumstances which point almost irresistably 
to the conclusion that the execution of convey ances bysPonnusamy 
Pillai’s son to the first defendant and by the latter to the 
plaintiff were solely for the purpose of defeating, if possible, 
the right to Shunmugam Pillai to the land. It follows, therefore, 
that the transaction which the plaintiff relies on as giving him 
the right to sue in the present case was part of a fraud in which 
the plaintiff was concerned. It was next urged that even in the 
above view the plaintiff is not debarred from seeking relief as 
Shunmugam Pillai was not in fact defrauded and our attention 
was drawn to S. 84, Indian Trusts Act. The cases of Kearley v. 
Thomson’ and Herman v. Jeuchner* are clear authorities 
that under the English Law the unlawful agreement need 
not be fully: carried out to warrant the application of the rule 
as to persons in pars delicto. Part performance of a substantial 
character would, according to the decisionin Kearley v. Thomson 
suffice to prevent the plaintiff from recovering. In our opinion, 
this is also the construction to be placed upon the words “not 
carried into execution” in S. 84, Trusts Act. Turning to the facts 
here, we do not find a case when a party to a fraudulent trans- 
action {relented before anything was donein pursuance of the in- 
tended frand and the unlawful compact was in no way caried ont. 


1. L. B, 34 Q. B. D. 742. 3, L. B, 15 Q.B. D, p. $61, 
e 
B 
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e 
Meer y On the contrary the plaintiff when he contested Shunmugam’s claim 
mt did all he could to effectuate the fraud and failed only because 
na 


Pillai, Shanmugam was, fortunately for bim, able to frustrate the attempt 
to injure him. For these reasons, we dismiss the second appeal 
with costs. 


a meee bd 


IN THE HIGH COURT OF JUDICATURN AT MADRAS. 
Present :—Mr. Justice Boddam and Mr. Justice Sankaran Nair. 


Yarlagadda Veeraraghavyys, and 4 others ... Appellants* 
v. f (Plaintiffs). 
Gorantla Ramayya sas ae . Respondent 
(Defendant). 
Veora» Pro-note—Sutt on original cause of action—~Mainiainability—Pro-note when stself the 
raghavyya sole cause of action. 


When s cause of action for money is complete in itself whether for goods sold or 
for money lent or for any other claim and the debtor then gives a bill or note to the 
creditor for payment of the money ato future time, the creditor, if the bill or note 
is not paid at maturity, may sue on the original consideration, provided he has not 
endorsed or lost or parted with the bill or note under such circumstances as to make 


the debtor liable upon it to some third person. 
But when the original cause of action is the bilor note itself and does not exist 


independently of it, there is no cause of action for money lent otherwise than upon 
the note itself, and a suit is not maintainable otherwise than on the bill or noto, 
Shikk Akbar v. Shikk Khani followed, 
Potht Reddi v, Velayudasivan* distinguished. 

Second appeal from the decree of the District Court of 
Kristna in A. S. No. 553 of 1902, presented against the decree of 
the Court of the District Munsiff of Bapatla in O. S. No. 112 
of 1901. 

V. Krishnaswami Atyar and K. Balamukunda Asyar for 
appellants. 

V. Visvanadha Sastry for respondent 

The Court delivered the following 

JUDGMENT :—The District Judge has not fully appre- 
ciated the law or the factsin this case. The plaintiff sued on the 
original contract entered into between the plaintif and the defend- 
ant alleging that the promissory note (which was not admissible 
in evidence for want of a stamp) did not constitute the contract 
between the parties. The law is clearly laid down by Garth, ©. J. 


#3, A, No. 445 of 1903, 17th April 1906, 
1. LL. B., 7 0. 266, 2 I. L, R., 10M. 94, 
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in Shikk Akbar v. Shikk Khan: with which we entirely agree, He 
says at page 259: “ Whena cause of action for money is once 
complete in itself, whether for goods sold orfor money lent or 
for any other claim, and the debtor then gives a bill or note to 
the creditor’ for payment of the money at a future time, the 
creditor, if the bill or note is not paid at maturity, may always, as 
a rule, sue for the original consideration, provided that he has not 
endorsed or lost or parted with the bill or note under such circum- 
stances, as to make the debtor liable upon it tosome third person. 
In such cases, the bill or note is said to be taken by the creditor 
on account of the debt, and ifit is not paid at maturity, the creditor 
may disregard the bill or the note and sue for the original consi- 
deration...... bat when the original cause of action is the 
bill or note itself and does not exist independently of it, . . . here 
there is no cause of action for money lent or otherwise than upon 
the note itself, because the deposit is made upon the terms con- 
tained in the note and no other.” 


In Potht Reddi v. Velayudastvan® the plaintiff sought to prove 
the promise contained in the promissory note, viz :—to pay at a 
subsequent named date, because if he had sned on the original 
consideration his suit wonld have been barred by the statute of 
limitation. He was therefore bound torely upon the contract 
contained in the note and could sne on no other. In this case the 
plaintiff’s case is that there was a completed contract between him- 
self and the defendant independent of the promissory note, and 
that the unstamped note wss not itself the contract, but was merely 
received by him on acconnt of the loan made previously by the 
plaintiff to the defendant. The District Munsif has found to be 
the fact, but the District Judge has reversed the decree of the 
District Munsif without considering the facts on the ground that 
the case is on all fours with Potht, Reddi v. Velayudastvan®, no facts 
are found which, in our opinion, make the case identical with 
Pothi Reddi v. Velayudasivan*. 

We therefore svt aside the decree of the District Judge and 
remand the appeal to the Lower Appellate Court for disposal so~ 
cording to law. 


Costs will abide and follow the event. 





1. LL. By 7 O, 886, 2 L L. R, 10 M. 94 
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- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Boddam. 


Palaniandy Chetty ... e Appellant* (Plaintiff). 
v. ° 
Veramalai Asari and others ... Respondents (Defendants). 


Hindu Law—Joint family—Mortgage by undivided co-parcener—Death of mortgagor 
before sutti—Survivorship, 


The death of the mortgagor who, as an undivided co-parcener of s joint Hindu 
family, mortgaged his undivided share in the family estate, before suit by the mort- 
gogee for sale, does not nullify the mortgage. Ayyagars Fenkatramayya v. Ayyagart 
Ramayyal followed. : 


Second Appeal from the decree of the Subordinate Judge’s 
Court of Bellary and Salem at Salem in A. S. No. 46 of 1902 pre- 
sented against the decree of the District Munsif of Namakal in 
O. 8. No. 554 of 1901. 


This was a suit on a mortgage bond executed by one Kandasami 
Asari in favoor of the plaintif. Defendants 1 and 2 were the father 
and brother of Kandasami, respectively. The lower appellate Court 
held that Kandasami having died before the suit, his share lapsed to 
the defendants by right of survivorship and that the mortgage was 
not binding to any extent against the defendants, Hence thesecond 
appeal. 


T. Subrahmania Atyar for appellant. 
K. 8. Ramaswami Sastri for respondents. 
The Oourt delivered the following 


` JUDGMENT :—The Subordinate Judge has found that the 
bond was executed by Kandasami and that is genuine, and the Ist 
‘and 2nd defendants in their written statement admit that Kanda- 


` sami did execute a bond to the plaintiff, 


The only question now remaining is as to the correctness of 
the Subordinate Judge’s judgment in holding that the plaintiff 
cannot succeed inasmuch as the mortgagor had died before the 
suit was brought. This is clearly wrong as is pointed ont in 
Ayyagart Venkataramayya v. Ayyagart Ramayya*. 


#85. A. No, 1567 of 1902, 18th December 1904. 
1. LL B., 25 M., page 690 at p. 708, 
e 
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I, therefore, reverse the decree of the Subordinate Judge and Se err 
give judgment for the plaintiff against the share of the deceased vo. 
mortgagor, The plaintiff is entitled to a mortgage decree for ee 
Rs. 88-4-0 with costs throughout and interest thereon at six per 
cent, per annum till payment against the share of the deceased 
mortgagor in the hands of the defendants. 


The time fixed for payment is six months from the date of the 
order. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Kt., Chief Justice, 
and Mr. Justice Davies. j 


Ramasamy Aiyangar and another ... Appellants* (2nd 

Deft. and Plff’s. 

v. respresentative). 

Obai Gounden Se nis .. Respondent (let 
Defendant). 


Estoppel— Objection by plaintiff in second appeal that firat Court had no jurisdiction by Ramasamy 
reason of his own under—valuation—Prejudice—Suits Valuation dct, 8. 11—Appeal ss 
from Lower Appellate Court’s decision to deal with the case—Principal and agent— z 


Obai 
Acts beyond the scope of agency. Gounden. 


A plaintiff cannot be heard to say that his own undervaluation of the claim 
prejndiciall y affected the disposal of the suit on the merits ina oase where he him- 
self instituted the suit in a court which had no jurisdiction to try it and the deci- 
sion in the suit, in the Court of first instance, was in his favor. 


No oppeal lies against the decision of an appellate court to dispose of the appeal 


on the ground that the error in valuation had not prejudicially affected the disposal 
of the suit. 


A principal is bound by his agent’s acts, when they are done with his knowledge 
and consent and he had subsequently ratified them by conduct, even though the acts 
themselves are beyond the scope of the agency. 


Second appeal from the decree of the District Court of Coimba- 
tore in A. 5. No. 234 of 1877, on the file of the District Court 
of Salem, presented against the decree of the District Munsif’s 
Court of Krishnagiri in O. ©. No. 16 of 1896. 


8. Kasturiranga Atyangar for appellants. 


_ T. Subrahmania Atyar for respondent. 
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Remagamy The Court delivered the following 
jyangar 
Pee JUDGMENT:—In the Court of first instance, the 1st defend- 


Gounden. ant contended thatthe snit was undervalued and not within the 
jurisdiction of the Court. This objection was overruled by the 
Court of first instance. That court heard the case on the merits 
and decided in favour of the plaintiff. ° 

On appeal, the Ist defendant again took the objection that 
the suit was undervalued. The District Court was of opinion that 
the suit was undervalued, but acting under the powers conferred 
by B. 11 of the Suits Valuation Act, that Court not being satisfied 
that the undervaluation had prejudicially affected the disposal 
of the suit on its merits (proceeded to dispose of the appeal on the 
merits). The plaintiff took no objection to this and paid the 
additional court fees. ` 

On second appeal, the plaintiff’s representative now contends 
that the District Court tonght to have held that the undervalua- 
tion prejudically affected the case on the merits, the suggested 
“ prejudice” being that, if the suit had not been undervalued, 
the Court of first instance would have been the District Court and 
the appeal would have been direct to this Court. Even if the 
Court of first instance would have been the District Court, with 
an appeal to this Court, and notthe Courtof the Subordinate 
Judge, with an appeal to the District Court (and this is not clear), 
tho plaintiff cannot be heardto say that the undervaluation 
prejadicially affected the disposal of the suit on the merits in a 
case where he himself instituted the suitina Court which had 
not jurisdiction to try it and the decision in the suit was in his 
favour. Further, when an appellate court exercises the powers con- 
ferred by S. Ll of the Suits Valuation Act and disposes of the 
appeal on the merits, no appeal lies against the decision of the 
Court to exercise the powers conferred by the section and dispose 
of the appeal. 

As regards the merits, it is conceded by the appellants that 
if the 2nd detendant, the plaintiff's son, acted within the scope of 
his authority in granting permanent leases to the lst defendant, 
the plaintiff has no case. 

It is not necessary to decide whether the power to grant a per- 
manent lease was within the powers conferred by the power of 

e 
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attorney. The father acquired the property subject to a right of 
permanent occupancy vested in the 1st defendant with regard to at 
least five-sixths (if not the whole) of the land in question. The 
son acting as his father’s agent granted him permanent leases in 
respect of the “whole. We are satisfied that in so doing he acted 
with the knowledge and consent of his father and the father’s con- 
duct shows that he ratified his sons action. The father cannot 


repudiate the leases. 


The appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Davies and Mr. Jastice Sankaran Nair. 


Subbaraya Vathyar... Petitioner (Court 1st wit- 
ness in C. C. No. 417 of 
1908 on the file of the 
2nd Class Magistrate 
of Kangayam and Ctr.- 
Petr. in Crl. R. C. No. 
_ 17 of 1904 on the file of 
the Dist. Magistrate, 
Coimbatore). 


Criminal Procedure Code, 8s. 476, 435— Judicial Proceeding”—“ Oalling for records 
under S. 485 not a Judicsal Proceeding’ —Lapse of time. 


Onlling up for the records of a case from » Subordinate Magistrate under 8. 435, 
Cr. P. O., will not constitute it a “ Judicial Proceeding” within the meaning of 8. 47, 


Where a Distriot Magistrate called for the records of a case from a Sub-magis- 
trate in which the Sub-megistrate bad refused to accord sanction for perjury against 
a witnoss under 8. 195, Cr. P. O., and passed orders under S. 476, Cr. P. O., commit- 
ting the witness for trial before che nearest magistrate, Held that the District Magis- 
trate bad no, jursdiction to proceed under 8. 476. 


Immediate action is contemplated by 8. 476,Cr. P.C., and procedure taken under 
it after the lapse of several months is illegal. 








* Cr. R. O. No. 8C1 of 1904, 28th day of Sept. 1904, 
(Or. R. P. No, 221 of 1904), 


Remasamy 
Aiyangar 
v. 
Obai 
Gounden. 


In re 
Subbaraya 
Vathyar. 


oe 


° 
In re 
Subbaraya 
Vathyar. 
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Petition under Ss. 485 and 439 of the Criminal Procedure Code 
praying to-High Court to revise the order of the District Magistrate 
of Coimbatore, dated 15th June of 1904 in Criminal Revision Case 
No. 17 of 1904 on his file sanctioning the prosecution of the petitioner 
for giving false evidence in C. C. No. 417 of 1908 on the file of the 
2nd Class Magistrate of Kangayam. . 


In this case an application for sanction for prosecution for 


perjury against the counter-petitioner was rejected by the Sub- 
magistrate. 


The application itself was made after the lapse of one year 
from the termination of the case in which the petitioner was 
alleged to have given false evidence, The District Magistrate act- 
ing under S, 485, Or. P. C., called for the records and passed an 
order under 8.476 of the Code sending the petitioner to the nearest 
Magistrate to take his trial on the charge of perjury. The ques- 
tion in revision was whether the District Magistrate was acting in 
a “judicial proceeding” so as to have jurisdiction to act under 
S. 476 of the Code. 


T. Subramaniya Asyar for petitoner. 
The Ag. Public Prosecutor J. Adam) for the Crown. 
The Court made the following 


ORDER:—The District Magistrate professes to have been 
acting in a judicial proceeding so as to give himself jurisdiction to 
act under 8. 476 of the Code of Criminal Procedure. His calling 
up the records under S. 435 is not a judicial proceeding as declared 
in Queen-Hmpress v. Kuppu! and as he did nothing else that would 
constitute a “ judicial proceeding,” he had ne power to make the 
order that he did under 8. 476 of the Code of Uriminal Procedure. 
Farther to adopt, the procedure under 8. 476, immediate action is 
contemplated and totake such procedure after the lapse of several 
months is illegal. 


The order of the District Magistrate ie accordingly reversed. 





1. LL.B, Y M. 560. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Davies and Mr. Justice Boddam. 


Kannan Nembiyar ee ... Appellant * 
(Plaintif). 
s 
Anantan Nambiyar and others ... ... Respondents 
(Defendants). 


Jurisdiction—Sutts instituted on the Original Side—Subsequent acquisition of Small 

Cause Jurisdiction by Superior Oourt—Effect of. 

Suits instituted properly as original suits in one Munsif’s Court are triable only on 
the Original Side, even though a Superior Court acquired subsequently a small cause 
jurisdiction over the ares*in which the cause of action arose and the suit would have 
to be instituted on the Small Cause Side of the superior court, if it were to be filed 
after the acquisition by the superior court of such Small Oause Jurisdiction. 

Cases stated under B. 646-B of Act XIV of 1882, by the Dis- 
trict Judge of North Malabar in Small Cause Suit Nos, 92, 98, 96 
98, 99, 109 and 112 of 1904. 


The suits were originally filed in the District Munsif’s Court, 
Badagara, as original suits. Subsequently on a re-distribution of 
work among the Munsifs in the District, the amsams in which the 
cause of actidn arose were transferred to the District Munsif of 
Tellicherry ; and consequently the cases were transferred to the file 
of the latter Court. By reason of a Government notification (at 
page 884, Fort St. George Gazette, Part I, dated 26—8—02) the 
Small Cause Jurisdiction of the District Court was limited to 
the Tellicherry Munsif’s jurisdiction, and consequently when the 
said amsams were transferred to the Tellicherry Munsif, the District 
Court acquired Small Cause Jurisdiction over the area in which the 
causes of action for the suits arose. The District Munsif of Telli- 
cherry returned the plaints to be presented to the District Court. 
Hence this reference by the District Judge. 


The parties were not represented. 
The Court delivered the following 


JUDGMENT :—When the suits were instituted in the Bada- 
gera Court they were rightly instituted there as original suits and 


# Ref. C. Nos, 14 to 20 of 190 4. 8th September 1905, 
c ° 


« 
Nambiyar 


Va 
Anantan 
Nambfyar. 


Musiligadn 
N amigadu x 
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under the ruling in Hari Kamayya v. Hari Venkayyal referred to by 
District Judge they remained for trial as original suits. The 
District Munsif of Tellicherry will, therefore, place them on his 
file and dispose of them as such. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Boddam and Mr. Justice 
Sankaran Nair. 


Bommali Musiligada and others ... Appellants *(Plainttff>). 


v. 


Madugula Nannigadu and others ... Respondents (Defendants). 
Hindu Law—Gift to daughter —Construction— Estoppel, 


A gift by a Hindu to his daughter in the following térms “ on account of pin 
money to you who is my daughter, Ihave assigned and given to you an acre of 


land”, confers on the donee an absolute estate tothe land and not merely to tho 
produce thereof. 


A Hindu who ratifies an absolute gift of land by his father in favour of his sister 


cannot afterwards be allowed to question his father’s right to give away the 
lands in the first instance. 


Second Appeal from the decree of the District Court of 
Ganjam at Berhampore in A. S. No. 154 of 1902 presented against 


the decree of the Court of the District Munsif of Chicacole in 
0. S. No. 454 of 1901. 


The facts appear from the judgment :—The material portion 
of the deed of gift in question ran as follows— 


“ On account of pin money to you who is my daughter, 
I have assigned and given to you an acre of land.” 


A, K. Sundara Atyar for P. R. Sundara Asyar for 
appellants. i 


V. Ramesam for V, Krishnaswams Asyar for respondents, 





#9. A, No. 588 of 1903. 18th October 1905, 
1, L in Ry 26 M, 212. 
e 
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The Court delivered the following 


JUDGMENT :—We are clearly of opinion that under Exhibit 
A the plaintiff's mother obtained an absolute right to the land 
and not merély the right to receive the produce thereof as the 
District Judge has found. The gift is of the land and the document 
merely proceeds to say that for the present the donor remains in 
possession as tenant and will pay the rent to the donee, but, if he 
does not do so, the donee may take possession of the land and let 
it to whomsoever she pleases. This admittedly happened. This 
first defendant did not pay the plaintiff's mother the landlord’s 
share of the produce after his father’s death and she took posses- 
sion of the land and let it to others herself paying the cist. 


In 1890, the plaintiffs’ mother and the defendants jointly 
mortgaged this and other lands by way of conditional sale to D. 
Ranganaikulu, and in 1895 the same lands were re-conveyed to the 
defendants and the plaintiffs, the sons of the original donee of the 
land now claimed. 


Tbe plaintiffs say that they found and paid Rs. 70 towards the 
sum of Rs. 600 which was paid to D. Ranganaikulu to redeem the 
land, but this the defendants denied, and the 3rd issue was raised 
in the suit in consequence. If, as a matter of fact, the defendants 
after their father’s death assented to the possession of the land 
being taken by the donee on their non-payment of the rent and 
also assented to the plaintiffs’ joining after their mother’s death in 
redeeming the land, they caunot now be permitted to contend that 
their father had no right to assign the land in the first instance. 


This issue, therefore, is important. 


The District Munsi found it in the plaintiff’s favour, but the 
District Judge has given no finding upon it. 


We must, therefore, remand the case to the District Court for 
a finding on the third issue. The finding should be submitted with- 
in three weeks after the re-opening of the Court. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Davies and Mr. Justice Benson. 


‘Malla Reddi and others sit ... Appellants,* 
"8. i : 
Aswaratha Reddi and others ... 1. Respondents.” 


Malla Reddi Minor—Compromise by guardian of a doubtful claim—Eatoppel. 


v. 
Aswarstha 
Beddi. 


« A bona fide compromise by the gnardian of a minor in settlement ofa real 
existing dispute to the property in which the rights of the parties were unoertain 
and by which compromise the minor beoame entitled to half of the property is 
binding on the minor ; and the minor oannot afterwards turn round and repudiate 


‘the compromise so far as it went against him, 


_ Quere:—Whether a claim as an illatom son-in-law toa person who had sons 
of his own body at the time of marriage of the claimunt is maintainable. 
Appeal from the decree of the District Court of Kurnool in 
Original Suit No, 21 of 1901. 


C. Krishnan for appellants. 
Dr. Swaminathan and T. V. Seshagiri Aiyar for respondents, 


The Court delivered the following 


JUDGMENT ;—We think that the compromise evidenced by 
the Exhibits IT and IMI entered into in 1890 between the plaintiff 
(who was then a minor) through his grand-mother and guardian 
Somakka on the one hand and the Ist defendant on the other 
hand, is a valid and binding compromise and that the plaintiff is 
not at liberty to dispute it now. 


At the time the compromise was entered into, each party claim- 
ed to be himself entitled to the whole of the property of the de- 
ceased. Somi Reddi denied thetitle of the other to any part of it, 
The plaintiff, throngh his grand-mother, claimed to be entitled , by 
virtue of his adoption by Tirnmal Reddi, the grandson of Somi 
Reddi, but this adoption and the will alleged to have been made 
at the same time, were both drafted by the first defendant, Malla 
Reddy, who was thenin possession of the property, and who claim- 
ed to be entitled to the whole of it asthe illatom son-in-law of 
Somi Reddy. His position as an illatom son-in-law had been ac- 
knowledged and recorded as long ago as 1852in Exhibit II 





*A,-No. Ljof 1908, 26th January 1905, 
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which was executed by Somi Reddy and by his eldest son Pedda male Reddi y 


Venkata Reddi. Aswaratha 
Reddi, 


It may be a question whether his status as an illatom son in- 
law could hae been maintained at law when Somi Reddi had sons 
of hig body, but it is not necessary to decide that question. Even 
if he could not maintain his position as a legal illatom son-in-law, 
it is by no means clear that he could not have maintained his right 
to Somi Reddi’s property by virtue of the contract entered into 
with Somi Reddi, to live with him and manage his affuirs, and in 
return to be given a son’s share in the property, on the principle 
referred to-in the cases of Challa Papi Reddi o. Chillakots Redds! 
and Hanumantamma v. Rama Reddi’, 


But whatever the actual legal rights of the first defendant were, 
it is clear that he was in possession of the property of Somi Reddy 
9 and he claimed a right to holdit against the plaintiff and he had 
solid grounds for his claims. Thus, there was a fair subject for 
| @ compromise and the plaintiff's grandmother had the advice and 
| assistance of her brother Runga Reddi who appears to be a man of 
~ ` affairs, There is no ground fcr saying that he and Ist defendant 
colluded together so that both might benefit at the expense of the 
minor. The lst defendant appears to have compromised his own 
suit with Ranga Reddi because his witnesses had been gained over 
and he could not prove his defence of discharge in that suit. 





It seems to us that compromise evidenced by the Exhibits JI and 
JI was bonafide one in settlement of a freal existing dispute in 
which the rights of both parties were uncertain, and that it was 
in the interest of the minor plaintiff who thus secured half the 
property without the expense and uncertainty attendant on press- ` 
ing his claim at law. He cannot now turn round and when his 
adoption has been admitted by this compromise repndiate it so 
far as it admits the Ist defendant’s title to the other half of the 
property. Both parties are bound by it. 


On this ground we must reverse the decree of the District 
Judge and dismiss the plaintiff’s suit-with the appellant’s costs 
throughout. 





1 LLB, 7M E O. Ry 2%, 2 L L B, 6M, 272, 
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IN THE HIGH COURT OF JODICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmanya Aiyar 
and Mr. Justice Moore. 


Atchamma sais we aes ...¢ Appellant* 
(let Defendant). 


v. 
Subbarayudu and anotlier” ... ... Respondents 
(Plaintiff and 2nd Defendant). 
Aone Mortgage —Sutt by one of two mortgagees for the amount due to Majira apina 


Snbbarayndu. Decree, form of. 

One of two mortgagees can sue for recovery of his share of the mortgage money 
claiming to be severally entitled thereto, impleading his co-mortgagee as defendant, 
if he should be unwilling to join him as plaintiff. The decree in such cases should 
direct that the money realized by sale of the properties should be paid to the two 
mortgagees in due proportion to the sums due to them 

Second appeal from the decree of the Subordinate Judge’s 
Court of Kistna at Masulipatam in A. S. No. 354 of 1900, present- 
ed against the decree of the Court of the District Munsif of Tenali 


in O. S. No. 328 of 1899. 

V. Ramesam for appellant. 

T. V. Vythinatha Aiyar for respondents. 

The Court delivered the following _ 

JUDGMENT :—We cannot say that the plaintiff was bound to 
sue tor the total amount of the mortgage. He claimed to be sever- 
ally and not jointly entitled to what was dae, and he accordingly 
sned for half the amount bringing as a defendant the other mort- 
gagee who was entitled to the remainder and who had refused to 
join him as a plaintiff. Thix procedure appears to be regular. 
Reference may be made to Davenport v. James. The Subor- 
dinate Judge should, however, in drawing ont the decree have 
Cirected that on the sale of property the amount realised should be 
paid to the two mortgages in due proportion to the sums due to 
them, As however the piaintiff’s co-mortgugees stated before the 
lower Court that nothing was due to him and has not appealed, we 
do not consider it necessary to modify the decree of the Snbordi- 
nate Judge and dismiss the second appeal with costs. i 


et A E e, aea. 


#8, A. No. 1057 of 1901. 22nd April 1908. 


Le 


-  AGTS OF THE GOVERNOR GENERAL IN GOUNGIL. 


; Act No. I of 1905. . 
An Act further to amend the Local Authorities’ Loan Act, 1879. 
(Recoivod the assent of the Governor-Genoral on the 3rd February 1905.) 
Whereas it is expedient furthor to amend the Local Authori- 
ties’ Loan Act*, 1879; It is hereby enacted as follows :— 


1. This Act may be called the Local Authorities’ Loan 
Short title. (Amendment) Act, 1905. 


2. In clause (a) of the proviso to section S of the Local Au- 
thorities’ Loan Act, 1879, after the words 
Po pS of Act XI of «Port of Madras” the words “or the 
Commissioners for the Port of Rangoon” 

shall be inserted. 





Act No. II of 1908. 

An Act to validate action taken under the Indian Universities 
Act, 1904. 

(Becvived the assent of the Governor-General on the 10th February 1905.) 

Whereas the Indian Universities Actt, 1904, authorises the 
Chancellor of each ofthe Indian Universities to make directions, 
declarations and orders with a view to the constitution of the body 
Corporate and the appointment of the Provisional Syndicate there- 
of; 

And whereas various directions, declarations and orders have 
been made in pursuance of the said authority, and Bodies Corpo- 
rate and Provisional Syndicates have been constituted and appoint- 
ed thereunder ; 


And whereas doubts have been raised as to the construction of 
the said Act and as to the validity of some of the said directions, 
declarations and orders and as to the validity of the constitution 
and appointment of some of the said Bodies Corporate and Provi- 
sional Syndicates, and it is expedient to remove such donbts; 

+ XI of 1879. + VILI of 1904. 
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It is hereby enacted as follows :— 


1. This Act may be called the Indian Universities (Valida- 
Short title. tion) Act, 1905. 


2. All directions, declarations and orders made as aforesaid, 
Validation of directions, shall be deemed to have been duly made 
declarations and orders. under the Indian Universities Act, 1804. 


8. The Bodies Corporate and Provisional Syndicates consti- 
l aa _ _ tuted and appointed as aforesaid shall be 
Per perirat ea deemed to have been duly constituted 


and appointed under the said Act. 





Act No. III of 1906. 
THE INDIAN PAPER CURRENCY ACT, 1905. 
(Received the assent of the Governor-General on the 22nd Maroh 19805.) 


CONTENTS. 
Sxotions. Preliminary. 
1. Short title and extent. 


The Department of Paper Currency. 
2. Department of Paper Currency for issue of currency notes, 
Head Commissioner and Commissioners of Paper Currency. 


Power to establish circles of issue, offices of issue and 
currency agencies. 


5. Commissioners and Deputy Commissioners of Paper Cur- 
rency and Currency Agents. 


6. Subordination of officers. 
7. Appointment of officers. 
Supply and Issue of Currency Notes. 


8. Head Commissioner, Commissioners and Deputy Commis- 
sioners to provideand distribute currency notes. 


9. Signatures to currency notes. 


10. Issue of currency notes for silver or gold coin by officers 
in charge of circles. 


11, Issue of currency notes for silver or gold coin by Cur- 
rency Agents. 


ss 


SECTIONS. 


12," 


18. 
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Issue to Government Treasuries of currency notes for 
gold coin not legal tender or gold bullion. ae 


Issue of currency notes for certain gold:coin or gold or 
silver bullion or securities held by Secretary of: State. 


Currency Notes where legal tender and where payable. 


14, 
15. 
16. 


17. 


28. 


Currency notes where legal tender. 
Currency notes where payable. 


Ourrency notes issued from currency agencies where 
deemed to be issned. 


Reserve. 


Reserve coin, bullion and secnrities to be equal to amount 
of currency notes in circulation. 


Power to dispose of coin and bullion in reserve. 


Coin and bullion to remain part of reserve during transit 
between England and India. 


Nature and Valne of securities which may form reserve.’ 
Trustees of Indian securities purchased under Act. l 
Power to sell and replace Indian securities. 
Account of interest on securities. 

Private Bills payable to Bearer on Demand. 


Prohibition of issue of private bills or notes payable to 
bearer on demand. 


Penalty for issuing such bills or notes and institution of 
prosecutions. ; 
Supplementary provisions. 


Abstracts of accounts. 
Power to make rules. 
Repeals. 


Transfer of Office of Issue from Allahabad to Cawnpore. 


29. 


Special provision for payment of currency notes issued 
prior to closing of Allahabad office. , 


THE SCHEDULE.—Enacruants RRPRATND. 
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An Act to consolidaie and amend the law relating to the 
Government Paper Currency. ° 


Wuoezas it is expedient to consolidate and amend the law relating ` 
to the Government Paper Currency; It is hereby enacted 
as follows :— ° 

Preliminary. 


1. (1) This Act may be called the 


i d extent. e 
ii : Indian Paper Currency Act, 1905; and 


(2) It extends to the whole of British India, inclusive of 
British Baluchistan, the Sonthal Parganas and the Pargana of 
Spiti. 

The Depariment of Paper Currency. 

2. There shall continue to be a Department of the public 
service, to be called the Department of 
re aes iy cei Paper Currency, whose function shall be 
notes. the issue of promissory notes of the 
Government of India, to be called currency notes, payable to bearer 
on demand, and of such denominational valnes, not being less than 

five rupees, as the Governor General in Council may direct. 


as 3. At the head of the Department 
o ena ees oF ae E2 there shall be an officer to be called the 
rency. Head Commissioner of Paper Currency, 


and there shall be three other officers, to be called, respectively,— 
(a) the Commissioner of Paper Currency for Madras, 
(b) the Commissioner of Paper Currency for Bombay, and 


(c) the Commissioner of Paper Currency for Rangoon. 


Sa 4. The Governor General in Coun- 
’ to establish circles ‘ ; A i 

as hee of ismo Cil may, by notification in the Gazette 
and currency agencies. of India,— 


(a) establish districts, to be called circles of issue, four of 
which circles shall include the towns of Calcutta, 
Madras, Bombay and Rang :on, respectively ; 

(b) appoint in each circle some one town to be the place of 
issue of currency notes, as hereinafter provided ; 
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(c) establish in each such town an office or offices of issue ; 


(a) establish in any town situate in any circle an office, to be 
called a currency agency ; and 


(e) declare that, for the purposes of this Act, any town (other 
than Calcutta, Madras, Bombay or any town situate in 

° Burma) in which an office of issue is established, shall 
be deemed to be situate within such Presidency as 
is specified in the order 


5. (1) The Head Commissioner of Paper Currency shall be 

Commissioners and Deputy he officer in charge of the circle of issue 

Commissioners of Paper Cur which includes the Town of Calcutta, and 
rency and Ourrency Agents. ae 

the Commissioners of Paper Currency for 

Madras, Bombay and Rangoon shall be the officers in charge of the 

circles of issue which include the Towns of Madras, Bombay and 

Rangoon, respectively. 


(2) For each other circle of issue there shall be an officer in 
charge to be called the Deputy Commissioner of Paper Currency 
and for each Currency Agency an officer to be called the Currency 
Agent. 


Subordination of officers. 6. For the purposes of this Act,— 


(a) the Commissioners of Paper Currency for Madras, Bombay 
and Rangoon, and the Deputy Commissioners of Paper 
Currency in the Presidency of Fort William in Bengal, 
shall be subordinate to the Head Commissioner of 
Paper Currency ; 


(0) the Deputy Commissioners of Paper Currency in the Pre- 
sidencies of Fort St. George and Bombay, and in the 
Province of Burma, shall be subordinate to the Commis- 
sioners of Paper Currency for Madras, Bombay and 
Rangoon, respectively ; and 


(c) the Currency Agent at any town shall be subordinate to the 
Head Commissioner, Commissioner or Depnty Commis- 
sioner, as the case may be, of Paper Currency for the 
circle of issue in which that town is situate. 
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7. All officers: under this Act shal) 
be appointed by the Governor-Genfral in 
Council. 


Appointment of officers. 


Supply and Issue of Currency Notes. 


8. (1) The Head Commissioner shall provide currency motes 

a of the denominational values prescribed 

oo "and Deputy Som under this Act, and shall supply the Com- 
E erupe A dis- missioners and the Onurrency Agents 
subordinate to him, and the Deputy Com- 

missioners, with such notes as they need for the purposes of this Act, 


(2) The Commissioners and Deputy Commissioners shall 
supply the Currency Agents subordinate to them, respectively, 
with such notes as those Agents need for the purposes of this Act. 


(8) Every such note, other than a currency note of the 
denominational value of five rupees issued from any town not 
situated in Burma, shall bear upon it the name of the town from 
which it is issued. 


9. The name of the Head Commissioner, of one of the Com- 

missioners, of a Deputy Commissioner or 

Paes to eurrenoy of some other person authorized by the 

: Head Commissioner, or by one of the 

Commissioners, to sign currency notes, shall be subscribed to 

every such note, and may be impressed thereon by machinery, and 
when so impressed shall be deemed to be a valid signature. 


10. The officers in charge of circles of issue shall, in their 

respective circles, on the demand of any 

ee era ine pomoees person, issue, from the office or offices 

in charge of circles, of issue established in their respective 

circles, currency notes of the denominational values prescribed 
under this Act, in exchange for the amount thereof— 


(a) in rupees or half rupees or in gold coin which is legal 
tender under the Indian Coinage Act*, 1870, or 


. * XXIII of 1870. 
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(6) in rupees made and declared to be a legal tender under 
e the provisions of the Native Coinage Act*, 1876. 


1l. Any Currency Agent to whom currency notes have been 


wad ot cansacr woe supplied under section 8 may, if he thinks 


silver iM gold com by Onr- fit, on the demand of any person, issue 
re gents, p ‘ 
nee from his agency any such notes in ex- 


change for the amount thereof in any coin specified in section 10. 


12. The officers in charge of circles of issue shall, on the 
requisition of the Comptroller General, 
Igsue to Government Trea- 


guries of currency notes for 18800 to any Government Treasury cur- 
gold coin not legal tenderor rency notes in exchange for gold coin 


ullion. 
pep teas which is not legal tender under the 
Indian Coinage Actt, 1870, or for gold bullion at the rate of one 
rupee for 7:58844 grains troy of fine gold. 


13. Ifthe Secretary of State for India in Council shall con- 
sent to hold in gold coin or bullion, or in 
es old oe silver bullion or in securities of the kinds 
silver bullion or seounties mentioned in section 20, the equivalent in 
held by Beoretary of Bite, = no to notes issned ii India as a re- 
serve to secure the payment of such notes, the Governor-General 
in Council may from time to time direct that currency notes shall be 
issued to an amount equal to the value of the coin, bullion and 
securities so held by the Secretary of State for India in Council. 


Currency Notes where legal tender and where payable. 


14, A currency note of the denominational value of five 

. rupees, issued from any town not situate 

ae lia notes where legal jn Burma, shall be a legal tender in any 
place in British India except Burma, 


a currency note of the denominational value of five rupees, 
issued from any town in Burma, shall be a legal tender at any place 
in Burma, and 


a currency note of any denominational value exceeding five 
rupees shall be a legal tender at any place within the circle from 
which the note was issued, 





-+ ® IX of 1876. i + XXIIZ of-1870. 
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for the amount expressed in the note, in payment or on ac- 
count of — e 


(a) any revenue or other claim, to the amount of five rupees 
or upwards, due to the Government of India, and 


(b) any sum of five rupees or upwards, due by the Government 
of India or by any body corporate or person in British 
India : 
Provided that no currency note shall be deemed to be a legal 
tender by the Government of India at any office of issue. 


15. A currency note shall be pay- 
Cnrrency notes where pay- able at the following offices of issue 


able. 
namely :— 


(a) a currency note of the denominational valne of five 
rapees, issued from any town not situate in Burma 
at any office of issue not situate in Burma ; 


(b) a currency note of the denominational value of five 
rupees, issued from any town in Burma, only at an 
office of issue in such town ; 

(c) a currency note of any denominational value exceeding 
five rupees, at an office of issue in the town from 
which it was issued and also, unless issued from any 
town in Burma, at an office of issue in the Presidency- 
town of the, Presidency within which such town is 
situate. 

16. For the purposes of sections 14 and 15, currency notes 
issued from any currency agency shall be 


Currency notes issued from 
currency agenden. where deemed to have been issued from the town 
deemed toba disqen, appointed under section 4 to be the 


place of issue in the circle of issue in which that agency is estab- 

lished. 
Reserve. 

17. The whole amount of currency notes at any time in cir- 

culation shall not exceed the total 

Mieri ies pre amount represented by the sovereigns, 

amount of ourrenoy notes in half sovereigns, rupees, and half rupees 

aa and gold bullion, and the sum expended 


in the purchase of the silver bullion and securities, which are for 


act No. II or 1905. 9 


the time being held by the Secretary of State for India in Council 
and by the Governor-General in Council as a reserve to provide for 
the satisfaction and discharge of the said notes, and the said. notes 
shall be deemed to have been issued on the credit of the Govern- 
ment of Indif& as well as on the security of the said coin, bullion 
and securities : g 


Provided that, for the purposes of this section, currency notes 
which have not been presented for payment, in the case of notes of 
any denominational value not exceeding one hundred rupees within 
forty years, and in the case of notes of any denominational value 
exceeding one hnndred rupees within one hundred years, from the 
first day of April following the date of their issue, shall be deemed 
not to be in circulation : 


Provided further that all notes which are declared under the 
first proviso to this section not to be in circulation shall be deemed 
to have been issued on the credit of the Government of India and 
shall, if subsequently presented for payment be paid from the 
revenues of the Government of India, 


18. Subject to the provisions of section 17, the Governor- 

. _ General in Council may at any time, if he 

ana tice dispose of coia thinks it expedient, convert any of the 

coin or bullion for the time being held 

by him as a part of the reserve into coin of any of the kinds 
mentioned in section 10 or into gold or silver bullion. 


19. If any coin or bullion held by the Secretary of State for 
Coin and bullion to remain L2@## in Council or by the Governor- 
part of reserve during transit General in Council as part of the reserve 
ibis Bngiand and India. is transmitted by the Secretary of State 
for India in Council to the Governor-General in Council or by the 
Governor-General in Council to the Secretary of State for India 
in Council, it shall be deemed during the period of transmission 
to remain part of the reserve referred to in section 17. 


20. The securities mentioned in section 17 shall be securities 

of the United Kingdom of Great Britain 

Mae ena EE and Ireland or of the Government of India, 

or securities issued by the Secretary of 

State for India in Council under the authority of Act of Parliament; 
2 
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and charged on the revenues of India, and the value of them at 
the price at which they are purchased shall not exceed one hundred 
and twenty millions of rupees : 

Provided that the value at such price as aforesaid of such of 
the said securities as are not securities of the Government of India 
shall at no time exceed twenty millions of rupees. ? 


2I. The securities purchased by the Governor-General in 

AORA AEA TR Council shall be securities of the Govern- 

ties purchased under Act. ment of India, and shall be held by the 

Head Commissioner and the Master of 

the Mint at Calcntta, or of such other Mint as the Governor- 

General in Council may direct in this behalf, in trust for the Secre- 

tary of State for India in Council. 

22. (1) The Head Commissioner may, at any time, when 

ordered so to do by the Governor-General 

Inde roe sea And replace in Council, sell and dispose of any of the 
securities held under section 21. 


(2) For the purpose of effecting such sales, the Master of the 
Mint at Calentta or of such other Mint as aforesaid shall, on a 
request in writing from the Head Commissioner, at all times sign 
and endorse the securities, and the Head Commissioner, if so 
directed by the Governor-General in Coancil, may purchase secnri- 
ties of the Government of Ipdia to replace such sales. 


28. An account showing the amount of the interest accruing 
on the securities held as part of the 


Acoount of interest on seou- reserve under this Act, and the expenses 
ee : and charges incidental thereto, shall be 
rendered annually by the Head Commissioner to the Governor- 
General in Council, and published annually in the Gazette of India. 


Private Bille payable lo Bearer on Demand. 


24. No person in British India shall draw, accept, make or 
issue any bill of exchange, hundi, promis- 
Prohibition of issue of pri- 


vate bills or notes payable to sory note or engagement for the payment 
heater on demand, of money payable to bearer on demand, 


or borrow, owe or take up any sum or sums of money on the bills, 
hundis or notes payable to bearer on demand, of any such person : 
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Provided that cheques or drafts, payable to bearer on demand 
or otherwise, may be drawn on bankers, shroffs or agents by their 
oustomers or constituents, in respect of deposits of money in the 
hands of those bankers, shroffs or agents and held by them at 
the credit snd disposal of the persons drawing such cheques or 
drafts. 


25. (l) Any person contravening the provisions of section 24 
Bache tities eer shall, on conviction by a Presidency Ma- 
bills or notes and institution gistrate or a Magistrate of the first class, 
Se proreontione: be punishable with a fine equal to the 
amount of the bill, hundi, note or engagement in respect whereof 
the offence is committed. 


(2) Every prosecution under this section shall be instituted 
by the officer in charge of the circle of issue in which the bill, 
hundi, note or engagement is drawn, accepted, made or issued. 


Supplementary Provisions. 


26. An abstract of the accounts of 
Abstracts uf accounts. the Department of Paper Currency, show- 
ing— 

(a) the whole amount of currency notes in civculation, 

(6) the amount of coin and bullion reserved, distinguishing 
gold from silver, and shawing separately the amount 
of coin or bullion held by the Secretary of State for 
India in Council, or in transit from or to India, or in 
the custody of the Mint Master during coinage, and 


(c) the nominal value of, and the price paid for, the securi- 
ties held as a part of the reserve, showing separately 
those held by the Secretary of State for India in 
Council and those held in India under section 21, 


shall be made up four times in each month by the Head 
Commissioner, and published, as soon as may be, in the Gazette of 
India. f 

27. (1) The Governor-General in Council may make rules 


to carry out the purposes and objects of 


Power to SARTE this Act. 


~ 
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(2) In particular and withont prejudice to the generality of 
the foregoing power, such rules may— 


(a) fix the denominational values (not being less than five 
rupees) for which currency notes shall baissued ; 


(b) provide for the alteration of the limits of any af the 
circles of issue ; and 


(c) declare the places at which currency notes shall be 
issued. . 
(8) Every such rule shall be published in the Gazette of 
Jndta, and on such publication shall have effect as if enacted in 
this Act. 


28. The enactments mentioned in the Schedule are hereby 
repealed to the extent specified in the 


BRepeals. last column thereof : 


Provided that all securities purchased and notes issued under 
the Indian Paper Currency Act*, 1882, or any act thereby repealed 
shall, if undisposed of or in circulation at the commencement of 
this Act, be deemed to have been respectively purchased and 
issued under this Act. 


Transfer of Office of Issue from Allahabad to Cawnpore. 


And whereas it is proposed to close the office of issue at present 
established in the town of Allahabad and to establish in lien 
thereof an office of issue in the town of Cawnpore; It is hereby 
further enacted as follows ;— 


29. For the purpose of sections 14 and 15, a currency note 
issued from the office of issue in the town 

P a eare eA of Allahabad prior to the date of the 
prior $o closing of Allahabad closing of such office shall, notwithstand- 
ing anything hereinbefore contained, be 

deemed, from the date of the establishment of an office of issue 
in the town of Cawnpore, to have been issued from such last- 


mentioned office. 











# XX of 1882. 


€ 
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THE SCHEDULE. 
Ewactsents REPEALED. 


(See section 28). 





Short title. Extent of repeal. 





1902 


IX 





The Indian Paper Currenoy Act,| So much as is unrepealed . 
1882. 


The Indian Ooinage and Paper| So much as relates to the 
Currency Act, 1893. Indian Paper Currenoy 
Act, 1882. 
The Indian Paper Currency Act] The whole. 
Amendment Act, 1896. 


The Indian Coinage and Paper} So much as relates to the 
Ourrenoy Act, 1899. Indian Paper Currency 
Act, 1882. 
The Indian Paper Ourrency Aot,| So much as is unrepealed. 
1900. 


The Indian Paper Currenoy Act,| The whole. 
1902, 


1908 VI |The Indian Paper Currenvy} The whole. 
(Amendment) Act, 1903, 


: 


Act No. IV of 1905. 


An Act to provide for investing the Ratlway Board with 


certain powers or functions under the Indian Raslways 


Act, 1890. 


(Received the assent of the Governor-General on the 22nd Maroh 1905.) 

Whereas a Railway Board has been constituted for control- 
lng the administration of railways in India, and it is expedient to 
provide for investing such Board with certain powers or functions 
under the Indian Railways Act*, 1890; It is hereby enacted as 


follows :— 


1. (1) This Act may be called the 


Short title snd construction. Indian Railway Board Act, 1905; and 


(2) It shall be read with, and taken as part of, the Indian 


Railways Act, 1890. 





+ IX of 1890. 
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° pee te a 2. The Governor-General in Council 
VOS on o BiiWw a. 
Board with powers tade inay, by notification in the Gazette of 
ro Indian Railways Act, 1890. = India, invest the Railway Board, either 


absolutely or subject to conditions,— . 


e 
(a) with all orany of the powers or functions of the Governor- 
General in Council under the Indian Railways’ Act, 
1890, with respect to all or any railways, and 


(6) with the power of the officer referred to in section 47 of 
the said Act to make general rules for railways admi- 
nistered by the Government, 


3. Any uotice, deterwination, direction, requisition, appoint- 
oe mont, expression of opinion, approval or 
n ode SE signitye our sanction, to be given or signified on the 
way Board. part of the Railway Board, forany of the 
purposes of, or in relation to, any powers or functions with which it 
may be invested by notification under section 2, shall be sufficient 
and binding if in writing signed by the Secretary to the Railway 
Board, or by any other person authorized by the said Railway Board 
to act in its behalf in respect of the matters to which such anthorisa- 
tion may rolate ; and the said Railway Board shall not in any case 
be bound in respect of any of the matters aforesaid unless by 
some writing signed in manner aforesaid. 


RECENT CASES. 





Chief Justice. 
Dtotes, J. C. M. S. A. No. 54 of 1904, 
, 1909, January 81, 
€. P. C, S. 232—Ezecution by assignee of decree-holder—Plea 
of benamt by judgment-debtor. 


In an application for execution by the assignee of a decree 
from one of two decree-holders, the judgment-debtor pleaded that 
the assignment was benami for himself. 


Held that such a plea could not be allowed. 
C. V. Anantakrishna Atyar for appellant. 
C. Venkatasubberamtah for respondent. 





Subrahmanya Atyar J. 


Boddam, J. A. No. 164 of 1902. 
1905, February 3. 


Limitation Act Article 147—Sust for sale by hypothecatee—Limi- 
tation. 


_ All hypothecations are mortgages within the meaning of Art. 
147, Limitation Act and a hypothecatee can bring a suit for sale - 
within 60 years from the time when the amount is due, 


Sir V. Bhashyam Aiyanger for appellant. 
T. V. Seshagiri Atyar for respondent. 





Subrahmania Aiyar, J. 
Boddum, J. A. S. No. 8 of 1903. 
1905, February 28. 
Usufructuary a aaa Le right to acquire by adverse 
possession. 


A usofructuary mortgagee cannot acquire the equity of redemp- 
tion adversely to the mortgagor by remaining in possession under 
the mortgage and setting up title to the land as owner. 

V. Krishnaswamé Aiyar for appellant. 

P. 8. Sivaswami Aiyar and K. S. Ramaswams Bastri for 
respondent. 


eed 
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Subrahmania Asyar, J. 
Boddam, J. ba No. 8 of 1908. 2 
1905, February 24. 
C. P. C , 88.2, 118, order under—No decree—Practice-—Procedure « 
` — Vakils’ fees . 


In order that an order under 8. 113, C. P. 0., may operate as 
a decree, the order should fall within the definition of the term 
ia S. 2, C. P. C. 


An order under §. 118, C. P. C., dismissing a suit for failure 
ot plaintiffs to furnish particulars asked for by Court in respect 
of a træpass alleged in the plaint in a snit for trespass was held 
to be an order and the appeal therefrom treated as one under 
Clause 10 of S. 588, and Vakil’s costs ordered to be paid as in 
® Uivil Miscellaneous Appeal. 


The order was reversed and remanded and the excess court 
fee ordered to be refunded. 


E. Norton, P. S. Sivaswams Asyar and R. Kuppusami Aiyar 
for appellants. 


V. Krishnaswami Atyar and S. Srinivasa Atyangar for res- 
pondents, 


AR ee 


Subrahmania Aiyar, J. 


Boddap;J. ts A. No. 148 of 1908. 
1904, Felfruary 24. ~ ee 


Legal representatsce—Proper form of decree agatnst. 


Plaintiffs had lent money tothe late Zamorin, and he sued the 
present Zamorin (Ist defendant and others) who claimed the mali- 
khana (pension) due to the late Zamorin from the Government. 
Plaintiffs claimed a decree as against the malikhana and other 
properties. 


Held, that the proper decree to be passed wasone as against the 
assets of the late Zamorin in the ‘hands of the defendants, and 
that plaintiffs were not entitled te any decree directing that the 
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amount be paid out of malikhana or any other specified pro- 
perties. 

K. R. Subramania Sastri for appellants. 

K. P. Goeinda Menon for the lst respondent. 

V. Krishnaswami Aiyar for 8rd respondent. 


C. V. Anantakrishna Atyar for 2nd respondent. 





Benson, J. 
Boddam, J. te A. No. 210 of 1908. 
1905, March 2. 


Hindu Law—Inheritance—Remarried mother’s right to inherit to 
her son by first marriage—Act XV of 1856, Ss. 2 and 5. 


A widow who has re-married does not, by reason of her 
remarriage, lose her right to succeed to her son, by first marriage. 
Akora v. Boreant! 2 B. L. R. 199 and Chamar v. Kashi, I. L. R., 
26 B. 888 followed. 


[See also Basappa v. Rayava, I. L. R., 29 B, 91 :—Ed.] 
K. Subrahmanya Sastri for appellant, 
P. S. Siwwaswami Atyar for respondent. 





Benson, J. š 
Boddam, J. Cr. Rev. Case No. 558 of 1904. 
1905, March 6. : 


Madras Act, V of 1898, 8. 4—Perjury, sanction for—Cr. P. C. 

8. 476. 

A collector acting under 8.1, Madras Act of V of 1898 is e@ 
“Court” within the meaning of 8. 476, Cr. P. C., and is conse- 
quently competent to order prosecution of a witness for perjury 
committed in an enquiry under the Act. 

The Collector purported to act under 8. 195, Cr. P. C., bat 
there was no application to him by anybody for sanction. Their 
Lordships treated the order as one under S. 476, Cr. P. C. 

T. Rangachariar for petitioner. 

The Public Prosecutor (E. B. Powell) for the crown. 





Full Bench. >} e 
Chief Justice. 
Subrahmania Asyar, Je $C. M. 8. A. No. 27 of 1904. 
Davies, J. . 
1905, March 18. ° 


Civil Procedure Code, S. 258—~Mortgage—Decree for sale—Money 
payable under decree— Paymeni—Sattafaction. 


Payment of money by  judgment-debtor against whom a 
decree for sale has been passed upon a mortgage executed by him 
should be reported to the court and satisfaction entered up under 
8. 258, C. P. C. 


There is nothing in the terms of 8. 89 of T. P. Act, to exclude 
the application of S. 258. 

Obiter : A decree for sale is a decree for money within the 
meaning of Ss. 230 and 295. 

Mallikarjuna v. Narasimha, I. L. R., 24 M. 412 overruled. 


Kommachs v. Pakker, I. L. R., 20 M. 107 and Hart v. Tara, 
I. L. R., 11 C. 718 approved. ‘ 


T. R. Ramachandre Atyar and T. R. Krishnasami Aiyar for 
appellant. 


T. B. Venkatarama Sasirs for P. N. Stvaswamt Atyar for 
respondent. 


Boddam, J. 





C. R. P. No. 464 of 1904. 
1905, March 18. . 
Evidence—Acknowledgment in unregistered but compulsorily regis- 
trable deed—Admissibiltiy of unregistered deed in evidence— 
Contract Act, S. 25—“ Person to be charged therewith.” 


An acknowledgment of a promissory note in an instrument. 
requiring registration but net registered can be proved by the 
unregistered instrument being adduced in evidence. 

“A promise in writing by the person to be charged therewith”. 
refers not only to a promise by the original debtor, but also to 
one by a third person. ; 

T. V. Seshagirs Atyar for petition. 

P. 8. Bivaswami Atyar for respondent. 





Full Bench, a 
Chief Justice, 
Skbrahmania Aiyar, J. C. M. A. No. 149 of 1904. 
Davies, J 


1905, March 15. J 


C. P. C., 8. 284—Judgment-debtor— Legal representative—A ppli- 
, cation to execute decree against representative—Court to which 
application should be made—C. P. C., 8. 578. 


An application to execute a decree against the legal represen- 
tative of the judgment-debtor must be made to the court which 
passed the decree and not to the court to which the decree has 
been sent for execution. 

An application to the wrong court is not a mere irregularity 
which can be cured by the terms of S. 578, C. P. C., where the 
objection was taken at the earliest opportunity and the lower court 
ordered execution overruling the objection. 

T. V. Seshagirt Asyar for apellant. 


K. S. Ramasams Sastri for respondent. 





Subrahmania Atyar, J. 
Davies, J. bs. A. Nos. 127 and 128 of 1908. 
1905, March 17. 
Ryotwars patta granted by Government—Right of Government to 
grant patta to stranger. . 


The 1st defendant held lands under the ordinary ane 
patta from Government and was paying revenue to Government 
from 1868. The Government granted a quit-rent patta to plaintifis 
1 to 4 who offered to pay an additional jenmibhogam and who 
brought the present suit to recover possession of the land from 
the Ist defendant. The Secretary of State was subsequently 
added as 5th plaintiff. The Sub-Court of Calicut decreed the 
plaintiff's suit for possession. 


Held, in the second appeal preferred by the 1st defendant 
that the Government had no right to disturb the possession of the 
ist defendant, and that the only remedy open to the Government 
against a ryotwari patta holder is that provided by Act II of 1864. 
The plaintifs suit for possession was accordingly dismissed by 
the High Court. 
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7 M. H. C. R. p. 98 followed. 
C. Sankaran Nair, P. R. Sundara Aiyar, B. Govindan Nam- 
byar and C. V. Anantakrishna Atyar for appellant. 


The Government Pleader and C. Krishnan for the respondents. 


ees 
» 


Subrahmanta Aiyar, J. 
Benson, J. 8S. A. No. 1089 of 1902, 
1905, March 20, 


Animals feren atura—Wild elephant, property auna 
of cantor as against owner of land. 


Plaintiff sued the defendant for the value of an elephant, 
which had fallen in an elephant-pit and which was taken by the 
defendant. It was found by the lower appellate Court that the 
forest where the elephaut-pit was situated belonged to the plaintiff, 
but there was no proof as to tho nyon who dag the pit where 
the elephant fell. In second appeal it was argued that the ele- 
phant became in law the property of the defendant who was its 
captor, and the plaintiff’s suit should be dismissed. 

Held, that the elephant was the property of the plaintiff who 
was the owner of the forest wherein the pit in which this wild 
elephant fell was situated, and that the pinned: suit was rightly 
decreed. 

V. Krishnaswams Aiyar and M. R. Sankara Asyar for appel- 


lant. . 
T. R. Ramachandra Aiyar, and C. V. Anantakrishna Aiyar 


for respondent. 





Benson, J. 
Boddam, J. fs A, No. 186 of 1908. 


1905, March 1. 
Benamidar—Mortgage bond—Suit for sate—Objection to benamidar 
suing. 
The person in whose name a mortgage bond stands can sue 
for a decree for sale of the mortgaged properties, though he is 
only a benamidar for another person. 


T. R. Venkataroma Sastri for appellant. 
F.. Krishnaswami Asyar for respondent. 


EE 
' oe + 


RECENT CASES. 


Bensen, J. 
Boddam, J. C. M. A. No. 90 and 117 of 1904. 
1905, March 16, 


Hzecution—Decree for sale—Sale proclamation—Value in—Offer 
to pay value figed— Relief. 


A mortgage decree directed that for the balance that may 
remain due under the decree after sale of items 2 and 8, item 1 
of the mortgaged property be sold in the event of the 9th defendant, 
who was the purchaser of the equity of redemption, failing to 
pay such balance. 9th defendant did not pay such balance which 
amounted to more than Rs. 1,500. The decree-holder then applied 
for sale of item 1. In the draft proclamation he mentioned that 
the estimated value of item 1 was Rs. 800. 9th defendant presented 
a petition stating that he was willing to pay such estimated value 
and prayed that the sale may be stopped. The District Judge 
allowed his petition and directed him to pay the said Rs. 800, into 
Court in a week’s time. The decree-holder appealed from this 
order. 


The High Court holding that the District Judge was wrong 
set aside his order and directed him to proceed with the sale. 


M. R. Sankara Aiyar for appellants. 
T Subramania Atyar for respondent. 





Davies, J. 
Sankaran Nair, J. 8. A. No. 399 of 1902. 
1905, March 21, 


C. P. C., B. 48—First sutt by usufructuary mortgages on disposses- 
ston for money—Dtismissal—Second suit for possession 
Transfer of Property Act, 8. 68. 


A usufructuary mortgagee first brought a suit to recover the 
mortgage money by sale of the properties on the ground of dis- 
possession under S. 68, Clause (c) of the Transfer of Property Act. 


8 
That suit was dismissed. Subsequently he brought a second suit 
e 
for possession. 


Held, that S. 43, C. P. 0., was no bar to the second suit. 


T, V. Seshagiri Aiyar for appellant. 
Y. C. Destkachariar for respondent. | 





The Officiating Chief Justice. 
Benson, J. S. A. No. 551 of 1903. 
1905, March 29. 
Contribution—Mortgage, discharge of-—Sale in invitum. 


It is immaterial for the purpose of founding a claim for contri- 
bution, whether the mortgage amount was paid by plaintiff 
voluntarily or was realized by a sale in invitum of the plaintiffs 
properties. 


Rajah of Vizianagaram v. Somasekhararaz! referred to. 
K. Narayana Hao for appellants. 
K. P. Madhava Rao and A. Srinivasa Poi for 1st respondent. 





The Officiating Chief Justice. 
Benson, J. bs. A, No. 576 of 1908. 
1905, April 8. 


Limitation Act, Articles 61 and 116—Sust for recovery of money 
—Deed of gtft with condition—Breach of contract. 


A Hindu widow gifted her stridhanam properties to lst 
defendant. The gift deed provided thnt a mortgage debt 
‘due by the widow to a third person should be paid by the 
donee. Before the mortgage amount became actually due under 
the mortgage deed, the widow paid the mortgage amount to the 
mortgagee, on 20th September 1897. The widow died subsequently 
and this suit was brought by her heir for recovery of the mortgage 
amount from the donee. It was pleaded ènter alia that the suit 


1. LL. B., 26 M. 686 at 698, 
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having been brought on 17th January 1901, more than 3 years 
after the date of payment was barred by Article 61 of the Limita- 
tion Act. 

+ Held, that article 116 applied to the case and that the suit 
was not barréd by limitation. 


T, R. Ramachandra Aiyar for appellant. 
T. Subrahmanya Atyar for respondent. 


[See S. A. No. 1092 of 1902. Ep.] 





Boddam, J. 
Sankaran Nair, J. ts A, No. 664 of 1908. 
1905, April 3. i 


Practice—Two appeals to Lower Court—One decree—One second 
appeal, 

Where the parties to a suit being dissatisfied with the decree 

of the 1st Court filed appeals to the lower appellate court, but 

‘the lower appellate court passed one decree disposing of both the 
appeals :— 


Held, that one second appeal will be’ enough by the party 
dissatisfied with the decree of the lower appellate court: 


V. Bamesam for appellant. e 


V. Krishnaswami Aiyar for. respondent. 





Boddam, J. 
Sankaran Nair, J. 8. A. No. 588 of 1908. 
1905, Apri 17. 


Hindu Law—Gift, construction—Gift to daughter. 


Held, that a gift to a daughter in the following terms “on 
account of pin money to you who are my danghter, I have assigned 
and given to yon one acre of land,” confers an absolute estate on 
the donee. 


A. K. Sundara Aiyar for appellant. 


V. Ramesam for respondent. 
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Boddam, J. 
Sankaran Nasr, J. 8. A. No, 445iof 1908. à 
1905, April 17. - 
Promissory note—Unstamped note—Suit on bill—ASust on loan=a 
Contract, . 


Where money is due and a note is given for the amoun? due, 
a suit may be instituted as for the recovery of money lent if the 
note is inadmissible for want of stamp. But where there is no 
antecedent liability for which the note is given, but the liability 
arises only by the note, then a suit for the recovery of the amount 
will be unsustainable, being (as it cunnot bat be) only a suit on 
the bill. 


Decree of dismissal reversed and suit remanded for disposal 
according to law as the District Judge had not found whether 
there was an antecedent liability apart from the note though the 
District Munsif had found that there was. 


K. Jagannath Atyar for appellant. 


F. Visvanatha Sastri for respondent, 





Sankaran Nair, J. 
C. R. P. No. 859 of 1902, 


Boddam, J. C. R. P. No. 415 of 1904. 
1905, April 19. 4 


C. P. C., 8. 810-A, C. P. 0. 
Mere deposit of money without an application is not a suffici- 
nt compliance with S. 810-A. C. P. ©. $ 


V. Ramesam for petitioner. 
P. Nagabhushanam for respondent. 





' The Officiating Chief Justice 
Benson, J. A. No. 85 of 1908. 


1905, April 19. 
C. P. C., 8. 108—* Same cause of action.” 


A person put in a claim petition before sale. That petition 
was dismissed for default. He brought a suit within one year for 


H, 
declaration that the property sought to be sold was his own and 
consequently not liable to be sold in execution of the decree 
against the judgment-debtor. Both the decree holder and the judg- 
ment debtor were made parties to the suit The suit also was 
dismissed for default. The property was sold. After sale, the 
auction purchaser who was quite a stranger was obstructed in his 
attempt to obtain delivery. The Court held in the enquiry under 
8. 885 that the matter was resjudicata and ordered possession to 
be delivered to purchaser. Within one year from the date of the 
order the present suit was brought 


Held, that the cause of action was the same as in the old suit 
and that the suit was barred by S- 103, O. P. C. 
C. V. Anantakrishna Atyar for appellant. 


8. Srinivasa Atyangar for respondent. 





Sankaran Nair, J 
1905, April 20. C. M. P. No. 414 of 1905. 


Limitation Act, art. 175-C.—Applicability of article to second 
appeal—Inmitation for bringing legal representatives of a 
deceased respondent in ù second appeal. 


Boddam, J. pe A, No. 1565 of 1902. 


An application to bring in the legal representativos of a 
deceased respondent ina second appeal isan application under 
Ss. 368 and 582, C, P. C., and is, therefore, governed by art. 175-C 
of the Limitation Act. 

T. V. Seshagiri Atyar, K. Subrahmanya Basiri and K. B, 
Krishnaswami Atyangar for appellant. 


C. Ramachandra Rao Saheb and V. Rumesam for respondent. 





Sankaran Nair, J. 
C. R. P. No. 502 of 1905. 
1905, April 26. 
Patta, tender of—Permanent lessee from the eldest of three brothers 
of a joint Hindu family—Validity. 


Plaintiff as the permanent lessee of a proprietory village sued 
the defendant for arrears of rent due for faslis 1311 and 1312 
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The lease was given to the plaintiff by the eldest of three brothers 
constituting a joint Hindu family. It did not appear that the 
other brothers who were no parties to the lease deed objected to 
the plaintiff’s lease or to his right to tender the patta. The Munsif 
dismissed the suit on the ground that the plaintiff had’ no right 
to tender the patte himself without joining the brothers who did 
not join in executing the lease. 


Held reversing and remanding the suit for trial on the merits, 
that the tender of patta by the plaintiff was good, the other 
brothers not having objected to the lease. 


V. Krishnaswamt Atyar and N. Srinivasa Atyur for petitioner’ 


The other side not represented. 





Sankaran‘ Nair, J. 
ko B. P. No. 478 of 1904. 
1905, April 27. 
Transfer of Property Act Ss. 88, 84—Depostt of money due on u 
mortgage—Subsequent attachment by mortgagee’s credttors— 
Validity of attachment—Ownership. 


A deposit of money due under a mortgage made under 8. 88 
of the Transfer of Property Act, becomes the money of the mort- 
gagee soon after deposit, and ¢onsequently, an attachment of the 
same by the mortgagee’s creditors willjbe valid. 

V. C. Seshachariar for petitioner. 


RECENT CASES, 


Sankaran Nuir, J. 


Boddum, J. S. A. No 1612 of 1902. 
1904, October 26. $ 


Fwecution—Benami transferee of decree. 


A benami-transferee of a decree caunot execute the decree 
under 5. 245, C. P C. 


C. V. Ananthakrishna Aiyar for appellant. 


T. R. Krishnaswami Aiyar for respondent. 


— > 


The Officiating 
Chief Justice, 
Sankaran Nair, J. 
1905, March 29. 


v3 M. A. No. 224 of 1904. 


Res-judicata—Prior suit for rent for other faslis dismissed as 
barred by limtitation—New suit for rent for subsequent faslis. 


This is an appeal from a remand order by the District Judge. 
Tho suit was for Kattabadi due for faslis 1308 to 1810. The Dis- 
trict Munsif dismissed the suit as barred by res-judicata by reason 
of a decision in a prior suit between the parties for Kattubadi due 
for faslis 1295 to 1305. ‘Ihe prior suit was dismissed by the Dis- 
trict Judge on appeal “as barred by limitation,” no Kattubadi 
‘having been collected for 12 years previous to that suit. The 
District Judge took a different view and remanded the suit for trial 
on the merits. 


Held,—(1) that the prior decision was not res-judicata as the 
full particulars of the issue raised and decided in 
the prior suit were not before the Court ; 
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(2) the express statement in the prior decision that 
that “suit is barred by limitation” could/not be 
taken to mean inferentially that the periodically 
recurring right to receive Kattubadi was barred. 


C. Ramachandra Rao Saheb for appellant. ° 


V. Krishnaswami Aiyar for respondent. . 





The ficiating Chief Justice 
© Sankara Nasir, J. S. A. No. 846 and 347 of 1908. 
1905, July 24. 


Mortgages, priority as between—-Decree and sale in respect of a 
prior morigage—Mortgage for deposit under 8. 310-A. 


A mortgage of properties made even after the sale in execu- 
tion of a mortgage decree for the purpose of making a deposit 
under S. 310-A for payment of the mortgage debt is entitled to 
priority over a mortgage subsequent in date to the mortgage in 
respect of which the decree was passed and the sale took place. 


T. BR. Ramachandra Aiyar and T. V, Gopalaswam: Mudaliar 
for appellants. 


P. S. Stvaswamt Asyar for respondents. 





The Officiating Chief Justice . 
Boddam, J. C. M. A. No. 198 of 1904. 
1905, August 1. 


Misjoinder of parttes. 


A suit against A for the amount of a loan taken by him from 
the plaintiffs’ agent B, and in case it should be found that B did 
not lend any money to A,for the recovery of the same amount 
from B, is not bad for misjoinder. 


V. Krishnaswamt Asyar for appellant. 


K. Jagannatha Asyar for respondent. 
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The Officiating Chief Justice, 
Sankaran Nair, J- C. M. S. A. No. 48 of 1904. 
*1905, August 10. 


Limitation Act, Article 179 Clause 4Application in accordance 
"with layw—Application without furnishing copy of the decree. 


An application for execution made without furnishing a copy 
of the decree sought to be executed is an application in accord- 
ance with law within Clause 4 of Article 179 of the Limitation 


Act. 


The prayer for notice to the other side is an application to 
take a step in aid of execution. 5 Bom. L, Kk, 894 distinguished ; 
10 I. A, 15 referred to. 


K. 8. Bamaswami Sastri for appellant. 


K. 8. Gopalaratnam Aiyar for respondent, 


The Offictating Chief Justice, 
ankaran Naar, J. S. A. No. 738 of 1903. 
1905, August 11. 


Trust Act 8. 84—“ Purpose not carried into egecution”—In 
froud of a third person—Conveyance to defeat title of a third 
person—Registered conveyance to defeat prior unregistered 
deed. 


Plaintiff-appellant brought this suit for recovery of purchase 
money on breach of warranty of title. The defence interalia was 
that the plaintiffs and the defendant were parties toa fraud intended 
to be carried on in order to defeat the title of a third person in 
possession of the lands under an oral sale subsequently confirmed 
by an unregistered saledeed. The defendant further alleged that 
in persuance of that conspiracy the plaintiff got the original 
owner who had already conveyed his title by the oral sale to the 
stranger, to convey the property again by a registered instrument 
to the defendant and that the defendant in his own turn conveyed 
it to the plaintiff. The defendant admitted receipt of consider- 
ation but alleged that it was paid over to the original owner. 
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The Courts did not find either way as to how the consideration 
money was spent by defendant, 


e 
Held :—That under S, 84 of the Trust Act there need be no 
complete carrying out of the purpose of the fraud; and 


that the plaintiff was not entitled to recover. 

2: Q. B. D 742 and 15 Q. B. D. 561 referred to, 
S. Srinivasa Aiyar for appellant. 

T. Bubramaniya Aiyar for respondent. 


ae oe 


The Officiating 


Chif Justice, Ls. A. 728 of 1908. 
Boddam, J. 


1905. August 16. J 

Negotiable Instruments Act—He-indorsement, necessity of—Hvt- 
dence aliunde to prove that signature of agent was on behalf of 
jfirm—Admissibiltty. 


Held :—(1) A negotiable instrament may be assigned other- 
wise than by an endorsement. 


(3) A note after dishonor need not be re-endorsed to 
the prior indorsee who pays the holder in order 
to give title to the prior indorsee to sue. 


(3) Mere possession of the note is prima facte evidence 
of ownership. 


(4) Hvidence alsunde is admissible to prove that the 
signature of an agent is on behalf of the firm. 


V. Krtshnaswamt Atyar for appellant. 
Dr. Samtnathan for respondent. 


1 
«f Davies, J. 7 oe 
o Benson, J.i 5. A. No. 754 of 1908: >, 

1905, August 21. a on 


Post-diem interest—No intention ewpressed either way—Mort- 
gage. a oe 
The mortgage!deed was in 1880, The due date for paying the 
mortgage money was in 1890. The suit was brought in 1899. The 
lower courts did not allow interest post diem from 1891 to 1899. 
Hence the second appeal. The mortgage document provided. that 
interest was to be paid on a certain day, every month and that the 
deed was to be taken back on payment of principal within 2 years 


from the date of document and did not provide anything as to 
interest post-diem. 


Held :—That the mortgagee was entitled to interest post-diem. 


8. Srinivasa Atyar for appellant. 
K. Ramachandra Atyar for respondent. 


The Officiating’ =) St by 
Chief Justices, : 
soni eee y, $. P. A. No. 7 of 1905. 


1905, August 25. J ' 


Covenant for forfeiture—Hnforceability. k E 


A covenant for forfeiture ina contract is enforceable by courts 
unless it is highly unreasonable. 


In this case the covenant was that a deposit was to be forfeited 
to the Railway Company on failure to return a periodical ticket 
on the expiry of the term. Held, that the covenant to forfeit 
was enforceable in default of the return of the ticket. 


T, R. Ramachandra Atyar for appellant. 
Orr, David and Brightwell for respondent. 
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eae 
The sating, 
a antie g. (S4 No. 781 of 1908. 
1905, August 29. 
Transfer of Property Act, 8. 99— Applicability of, to sales held 
before the Act. Á . 


8, 99 is not,tọ be applied to sales held before the Třansfer 
of Property Act, in execution of money decrees obtained by the 
mortgagee. 


V. Krishnaswams Atgar for appellant. 
K. Ramachandra Atyar for respondent. 





The Offictating J 
Chsef Justice, ‘ 

a Nats, #8. A. No. 745 of 1908, 
1905, August 29° J 


Hindu Law—Inherttance—Bandhus—Grand father’s sister’ s son and 
father’s sisters daughter’s son—Priorsty. 
The father’s sister's daughters son is entitled to inherit in 
preference to the paternal grandfather’s sister’s son. 
A. B. Balasubrahmanya Asyar for appellant. 


R. Sivarama Aiyar for respondent. 


j RECENT CASES, 


Davigs, J. 
Benson, J. S. A. No, 32 of 1904. 
1905, September €. 
Evidence Act, 8. 92—Oral evidence of contemporaneous oral agree- 
ment at time of sale that vendee should re-sell, tnadmissibeltty, 


Evidence of a contemporaneous oral agreement at the time of 
sale of immoveable property, that the property is to be reconveyed 
on repayment of the consideration money is inadmissible under 
S. 92, Evidence Act, 


S. Subramanya Asyar for appellant. 
K. 5. Ramaswamé Sastri for respondent. 


ee 


Davies, J. 
Benson, J. te A. No 3058 and 8059 of 1908. 
1905, September 14. 


Notice—Mortgages with notice of prior agreement to mnegage post- 
poned to such contractee. 


A person who takes a mortgage, with notice, actual ar con- 
structive, of an agreement to mortgage fo'another, will be post- 
poned to such other, - 

K. K. Ramaswamé Sastri for appellant. 


Dr. S. Swaminathan and T. Ramachandra Row for res- 
pondent. 


Officiating Chief Justice, 
Sankaran Nair, J. A. 5. No. 179 of 1908. 
1905, October 10. 

Hindu Law—Adoption—Datiaka—Kritaka—Purchase for price-— 
Ceremonies of il aaa dias son treated as member of the 
adoptive family. 

The plaintiff in the case claimed partition from his father as 
adopted son. The defendant had purchased the plaintiff from 
his natural father for a price paid and then adopted him. There 
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was the gift and acceptance of the boy required for a valid dattaka 
adoption. The plaintiff had ever after been treated as°a member 
of the defendant’s family. His marriage and other ceremonies 
had been performed in the new family. On the plea that the facts 
-amounted to a Kritaka adoption which was invalid*in law :— 


Held, that the adoption which satisfied all the requisites of 
a valid dattaka adoption must be taken to be such and valid in 
law and that the payment of the price to the father of the plaintiff 
-did not make the adoption invalid. 


t, P. 8. Stvaswame ae and T. R Venkatrama Bastri for 
appellant, 


L, A. Govindaraghava Atyar and T. V. Gopalaswamt Mudaliar 
for respondent. 


i 


Davies, J. 
Benson, J. ts A, No. 722 of 1908. 
1905, October 12. 


C. P. C., 8. 483—Parittion—Debts—Agreement to pay debts tn 

» equal shares—Payment of two different debis by one of them 
"Suit for the other share of debts—Different suits, main- 
tainabsivty of. 


Under a partition doed it was agreed between the parties 
that their joint debts should he paid in equal shares, and that if 
one of them paid the debts, he should recover from the other the 
moiety which he was liable to pay. Two such debts had been 
discharged by the plaintiff. He brought two suits to recover a 
moiety of each of such debts. The question was whether the 
second suit was not barred by 8. 43, C. P. C. 


Held, that the cause of action was single being based upon 
the agreement in the partition deed and that 8. 43 was a bar to 
the second suit. 


V. Krishnasami Atyar for aoak 


` P. Rangachariar for É, 8. Sivaswami Aiyar for respondent 


wet 


oer 
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` Boddam;.d. 


Moore, 3. - - $8. A. No.: 927 of 1908, 
,1905, October 19. 


Frdud—Decres obtained by suppression of evidence and pajun 
‘Sust to set aside, maintainability. 


4 This was a suit to set aside a prior decree obtained. against 
the plaintiff in a former suit by the defendant. +S” 


The prior suit was brought by the present defendant for 
damages present the against plaintiff for having grazed his cattle 
on the defendant’s field. The plea in defence was that the grazing 
was with the permission of the sub-lessees under the defendant ; 
and in proof of the sub-lease the present plaintiff summoned the 
defendant to produce a promissory note alleged to have been 
executed by the sub-lessees in favor of the defendant. The 
defendant did not produce the promissory note and said he had 
no such promissory note in his deposition inthe case. The alleged 
sub-lease was fuund ‘ not genuine’ and a decree was passed against 
the present plaintiff. Subsequently the present t defendant brought 
a suit on the very promissory note. The suit was decided on 
oath against the present defendant. Hence the present suit to set 
aside the prior decree and for damages on the ground that the 
prior decree was obtained by suppression of evidence and perjury. 
The lower courts held that the suit was net maintainable. 


Held :—That a suit to set aside a deoree on the ground of its 
having been obtained by suppression of evidence and perjury is 
sustainable. 

F. Krishnaswami Asyar and S. Srinivasa Asyar for appellant, 


C, Ramachandra Rao Saheb for respondent. 





Subrahmanya Aiyar, J. 
Benson, J. fa Nos. 188 of 1902 and 19 of 1908. 


1905, October 30. 

Religious Trusts—Heredttary trustee—Power to add new persons 

as additional trustees for a time—Suit for possession of trust 
property and damages —Jotnder of worshippers of temple. 

A hereditary trustee of a temple has no power to add ee 

as additional trustees with himself. 


ott 
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In a suit for a declaration that certain properties *belonged 
to the plaint temple and for an injunction restraining. thé. Dharma- 
kartas of an adjoining temple from interfering with the plaint 
temple, the worshippers, if joined as parties alongwith the trustees, 
need not be struck out of the record. But their Lordships 
ordered the names of the worshippers to be removed from that 
portion of the decree which granted the plaintiffs possession and 
damages. 


‘+ V. Krishnaswami Atyar and 8. Srinivasa Asyar for appellant. 


T. Rangachariar and 8. Srinivasa Aiyangar and T. Nara- 
simha Aiyangar for respondents. 


The Chief Justice, 
' Subrahmantya Aiyar, J. 
Davies, J. 
1905, November 9. J 


8. A. No. 388 of 1903. 


C.. P. C., 8. 283-—Sust under—No consequential relief need be 
asked. 


A suit under 8.283, O. P. C., is of a special character. In it 
a merely declaratory decree can be prayed for, without there being 
any prayer for consequential relief. 


14 M. 28 followed. 
s 16 M i40 disien from; 
4. fe as Bayanger for appellant, 


K. Srinivasa Aiyangar for respondent. 





: The Chef Justice, : SaL l 
Subrahmanya Atyar,J. lS, 4. No. 1059 of 1901. 
Davies, J. f 

1905, November 10. J l 
`O; P. C., Ss 18, 48—Suit oh a false cause of action—Subsequent 

suit on trus cause of action not barred. 

Where a person brings a suit on i false mortgage and fails, he 
is not precluded by B. 18, G. P.O., of 8.48, O.P.C,, from bringing 
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B stit on another mortgage. S. 18 applies only where the.cause of 
action is the same. 


26 M. 766 approved. 

22 M, 259 dissented from. 

C. V: Anantakrishna Aiyar for appellant. 
* K. P. Govinda Menon for respondent. 


The Chief Justice, 
Subrahmanya Aiyar, J, 
Davies, J. 
1905, November 10. 
C. P. C., 8, 18—Plea of res judicata not available at the time of 
trial in original suit cannot be raised tn appeal. 





8, A, No. 997 of 1908. 


A tenant brought a suit to compel the grant ofa putta. Sub- 
sequently the landlord brought a suit to enforce the acceptance 
of a patta. Both suits were tried together, but separate judgments 
were written, though embodying the same reasons. The tenant’s 
suit was dismissed and the landlord’s suit decreed. The tenant 
appealed only from the judgment in the suit in which he was 
plaintiff, and not in the other. The District Judge held that the 
matter was res judicata. 

Held that it was not resjudicata, and that a plea of resjuds- 
cata not available at the time of trial in the original suit cannot be 
pleaded for the first time in appeal. 

3 C. 80 F. B. approved. 

18 ©. 238 followed. 

K. 8. Ramaswami Basiri for appellant. 

T, Subramaniya Atyar for respondent. 





Davies, J. 


? C. M. P. No. 2195 of 1905. 
1905, November 16. 


Stay of evecutson of small cause decree, not granted pending dis- 
posal of a Civil Revision petttion. 

There is no jurisdiction to stay the execution of a decree of a 
Mofussil Small Cause Court pending the disposal of a Civil Revi- 
sion Petition to the High Court. 

M. Govindan Nair for the petitioner. 

K. P. Govinda Menon tor the counter-petitioner. 
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Benson, J. = : f : 

Moore, J. bz P. A. No. 68 of 1905. Ean 

1905, November 17. daa Jea 

Letters Patent, K. 15—No appeal from judgment of single judge . 
rejecting appeal as time-barred. gr oars 


Where an appeal is presented out of time in the Hight Contt, 
and the Admission Judge rejects the appeal on the ground that 
there was no satisfactory explanation for the delay, no appeal lies 
. from such order under the Letters Patent. 


L. A. Govindaraghava Aiyar and T. V. Gopalasams Mudaliar 
for appellant. : 

V. Krishnaswams Aiyar and T. R. Venkatarama astri for 
respondent. . 


Davies, J. 
be R. P. No. 122 of 1905. 
1905, November 17. 
Malabar compensation for Tenants’ Improvements Act, I of 1900, 
S.19—Agreement not to cut trees—Validity. 


A kychit, dated Ist March 1900, contained a stipulation where- 
by the Kanomdar agreed that, if he cut teak, jack and other trees 
from the Paramba demised, without the written consent of the 
Janmi, he would be responsible for the value thereof, The suit 
was for value of five teak treesecut by the Kanomdar withont the 
Janmi’s knowledge and consent. It was found that the possession 
of the Kanomdar had commenced niore than 75 years ago and 
that the trees cut were about 25 years old. The District Munsiff 
held that the stipulation in the Kychit being after Ist day of 
January 1886 could not be given effect to and that the trees 
belonged to the tenant and dismissed the suit. Plaintiff filed the 
revision petition. 


Held, whether the trees cut had been planted by the tenant 
or had grown spontaneously, the stipulation was valid and binding 
on the tenant and that he was liable to pay the full value thereof. 

24 M. 47 referred to . 

T. R. Ramachandratyar and M. R. Sankaratyar for petitioner, 

Respondent not represented. 


* The Chief Justice,  ) 5 PV E 

Subrahmanya Asyar, J. Sg eo 
reece Cr. Rev. Case No. 365 of 1905; 
Moore, J. 


1903, November 21. J 


Or. P. C., 8. 402, 208—Jurisdiction of Magisirate to revive pro- 
ceedings against accused previously discharged undér: S, 208, 
Cr, P. C. l 


The complainant in the case brought a charge of, forgery 
against the accused. On the day the complaint was presented the 
Magistrate examined the complainant under S. 200, Cr. P. C., and 
dismissed the complaint under 8. 208, Cr. P. C., being of opinion 
that no offence had been committed. After the order was made, 
the complainant again presented a petition to the Magistrate in 
which he explained that the complaint was that the acoused had 
forged a document and prayed that the case might be taken on file 
and enquired into.” The Magistrate again examined the complain- 
ant and passed the following order. “The offence complained of 
falls under S. 462, I. P. C., besides the minor sections, 8.419 and 
468, I. P. C. Forwarded to the Stationary Sub-Magistrate, Pollachi, 
for enquiry and committed to the Court of Session if a prima facie 
case is made out.” The Magistrate then committed this case to the 
Court of Session. This reference was made by the Sessions Judge 
who was of opinion that Magistrate had no power to take the case 
into his file while the order of dismissal under 8. 208 remained 
unreversed. 


Held, by the full Bench (Subrahmaniya Aiyar, Davies, JJ. dis- 
senting). The dismissal of a complaint under 8. 203, Cr. P. O., is 
no bar to a Magistrate taking cognizance of the same case 
again, either suo motu or on the application of the complainant, 
through the prior order under S. 208 remains unyeversed, 


The Public Prosecutor (E. B. Powell) for the Crown. 


T. R. Ramachandratyar and T. R. Krishnaswami Aiyar for 
complainant. 


T. Rangachartar amicus curie. 
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Arnold White, C. J. 
Subrahmantya Aiyar, J. a 24 of 1908. bd 
1905, November 21. 


Transfer of Property Act, 56,81, 85, 95—Non-jotnder of partics— 
Relingutshment of claim. 


The Ist defendant in the case acting for himself and his 
minor undivided nephews mortgaged certain properties to plaintiff’s 
father. Subsequently there was @ partition between the Ist 
defendant and his nephew by which $ of the mortgaged pro- 
perties fell to the share of the nephews and $ to the Ist defendant. 
After the partition defendants 2 to 5 purchased the 1st defendant’s 
share in execution of a money decree against him. This suit was 
brought by the plaintiff against defendants 1 to 5 forsale of the pro- 
perties which fell to the 1st defendant’s share alone. Defendants 
2 to5 pleaded that the suit was bad for non-joinder of the 
nephews and that they were liable to pay only $rds of the mort- 
gage debt. The Sub-Judge disallowed the pleas and passed a 
decree in the plaintiff's favor. 


Held :—(1) That the suit was not bad for non-joinder of par- 
ties against whose properties the mortgagee 
© did not wish to enforce his charge. 


(2) The mortgagee is entitled to enforce his mort- 
gage against any portion of the mortgaged 
property. ; 


(8) That the defendants 2 to 5 are entitled to sue 
the nephews for contribution. 


V. Krishnaswamy Atyar and R. Sivarama Atyar for appellants. 
Sir V. Bhashyam Iyengar for 1st respondent. 


K., Srintwasa Iyengar for 2nd and 5th respondents. 
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* Benson, J. 
e Moore, J. C. R. P. No. 3 and 4 of 1905. 
1905 November 21. 


+ Provincial Small Cause Courts Act, Art S. 18—Sutt for Jodi and. 
Kaval fees—Consodidated sum. 


* A suit for recovery Jodi and Kaval fees (fixed at a consoli- 


dated amount of Rs. 2 per pengu in the nature of rent) is cognizable 
by a Small Cause Court. 


V. Visvanatha Sastri for petitioner. 


T, Rangachariar for respondents. 





Davies J. 
Benson J. 7 A. No. 404 of 03. 
1905, November 21. 


Hindu Law—Revisioner’s interest during wtdow’s lifetime not 
transferable. 


A reversioner’s interest during the lifetime of the widow is a 
mere spes successionis. A conveyance by a reversioner during the 
widow’s lifetime can confer no right on the buyer, even after the 
widow’s death. 

24 A. 94 referred to. 

13 M. L. J. 823 followed. 

R. Kuppusams Aiyar for appellant. 

K. 8. Bamaswamt Bastri for respondent. 


Moore, J. 0. M. A. Nos. 174 and 175 of 1908. 
1905, November 1. 
C. P. C. 258.—Plea of adjustment—Fraud—Plea in eascution, 


An application to execute a decree for money was met by a plea 
of an adjustment out of Court which was not certified to Court 
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under S. 258. The judgmont-debtors contended that though they 
were prohibited by S. 258, C. P. C., from pleading the adjustment 
qua adjustment, evidence of the adjustment can be given as show- 
ing the fraud of ‘the decree-holder under S. 244 suede execu- o 
tion of the decree. 


Held the adjustment oould not be pleaded, fraud of the decree- 
holder notwithstanding. 


21 M. 356 doubted. 21 M. 409 followed. 


P. 8. Sivaswami Iyer for decree-holder. 


Joseph Satya Nadar for jadgment-debtors. 
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Benson, J. 
Moore, J. C. M. A. No. 100 of 1905. 
1905, November 30. 


Succession Certificate Act—Necessity for investigation in the case 
of applications for certificate. 


In the case of applications for a succession certificate, the 
Judgeis bound to make some investigation, though he is not bound 
to institute a full enquiry. 


P. Nagabhushanam for the appellant. 
Percy Grant for the respondent. 
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Subrahmaniya Atyar, J. 
Davies, J. ba. No. 166 of 1901. 
1905, November 80. 


Interest—Mortgage decree—Contract rate—Practice. 


It is not compulsory upon the courts to allow the contract rate 
of interest in mortgage decrees up to the date of realization. š 
Krishnaswams Atyangar v. Srinivasa Asyangar', not approved. 


Their Lordships allowed in this case the contract rate of inter- 
est at 12 per cent up to the date fixed inthe decree for payment 
and interest at 6 p. c. from that date up to the date of realization. 


V. Krishnaswamt Asyar and R, Sivaramatyar for appellants. 
K. N. Aiya for lst respondent. 


Sir V. Bhashyam Iyengar and 5. Srinivasa Aiyangar for 2nd 
and 8rd respondents. 


T. V. Gopalasami Mudaliar for 5th respondent. 





aaaea ea aoa 


L 1E. J., 7. 
A e 


80 


The Chief Justice, ° 
Moore, J. L, P. A, No. 63 of 1905. 
1905, December 5. ` 


Bandlord and Tenant—Covenant against alienation— Forfeiture. 


f Where a mulgeni lease provided that the lessee and his heirs 
were to enjoy the properties, but that if the lessee alienated the land 
to any others the lease should become void, held that an alienation 
to persons who would be entitled as next heirs if the lessee died 
at the moment of the alienation would not work a forfeiture. 


K. S. Ramaswami Sastri for the appellant. 
K. Narayana Row for the respondent. 
The Chief Justice, 


Moore, J. S. A, No. 1008 of 1908. 
1905, December 5. 





C. P. C., 8. 2838—Claim—Investigation, nature and extent of —Hffect 


of payment of decree amount after one year from order— Bes- 
judicata on questton of law. 


(1). Where, when a claim is putin, the judge says that the 
alienation seems to be collusive and dismisses the claim 
there is investigation within the meaning of 8. 278,0. P. 
C., and the limitation of one year will apply to a suit 
under S. 288, C. P.C. Where the judge goes into the 
merits of a case, there is an order under 8. 282, C. P. 
C., and there isno rule which requires that there 
should be investigation to any particular extent. 


(2). The same period of limitation will apply unless the attach- 
ment is raised by the payment of the decree amount 
within one year, 


{%). The rule that there is no res-judicata on s question of law 
applies only to questions of general law, and not to 
questions which are of mixed law and fact. 


B. Kuppuswams Atyar for the appellant. 


E. Srinivasa Atyangar for the respondent, 
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TheChief Justice, 
Subrahmaniya Aiyar, J+ | na 
Davies, J. +8. A. No. 704 of 1903. 
(Full Bench). 
1905, December 6. 


Hindu, Law—Mortgage by father—Antecedent debt. 


Unless there is an antecedent debt, a mortgage.executed by 
a Hindu father governed by the Mitakshara Law will not be 
binding on the sons as a mortgage. 


Chithambara Mudaliar v. Koothaperumal, I. L. R., 27 M. 826 
-overruled. 


A. 8. Balasubramanta Atyar and K. S. Ramaswami Sastri 
for the appellant. i 


F. C. Seshachariar for the respondent. 


The Chief Justice, 
Subrahmaniya Atyar, J. 
Davtes, J. S. A. No. 975 of 1908. 
(Full Bench). 
1905, December 7. 


Resjudicata—C. P. C., S. 18—“ Court of competent jurtsdiction”— 
Former suit—Small cause nature—No second appeal. 


A decision arrived atin a suit whichis tried on the regular 
side, but which ie of a small cause nature, and in which there is 
no second appeal, is not resjudicata in a subsequent suit in which a 
second appeal lies, Ahmed v. Moidin', overruled, 


T. Subrahmania Atyar for the appellant, 


K. P. Govinda Menon for the respondent, 





1. I. L. R., 24 M. 444, 
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Benson, J. i 
Moore, J. ba. A. No 1057 of 1908. 
1965, December 8. 
r Minor—Capactty to make a will. f . 


e 
A minor bas no capacity to make a will. 


T. V. Seshagiri Asyar for appellants. 
K. Subrahmanya astri for respondents. 





Boddam, J. 
Moore, J. Cr. A. No. 228 of 1905. 
1905, December 11. 
Madras Act XXIV of 1859, 8. t4—-Police constable overstaying 
the period of leave—Offence. 


A Police constable who overstays the period of the leave 
granted to him is punishable under B. 44 of Madras Act XXIV of 
1859. 


The Putlic Prosecutor (E. B. Powell) for the Crown. 


Sanna 
1 


Chief Justice, 
Subrahmanya Aiyar, J, ° te B. No. 12162 of 1905. 
1905, December 19, 


Court Fee in Appeal—Mortgage—Redemption suit. 


The court fee payable in appeal in suits for redemption is on 
the amount in dispute in the appeal and not on the mortgage 
amount. 


T, Rangachartar and V. Purushothamatyar for appellant. 


RECENT CASES. 


Moore, J. 
A Í 0. R. P. No. 134 of 1905. 
1905, December 1. , 
Promissory note payable to ‘ Oodayavar ’—No negotiable instrument. 


Where a promissory note states that the money is payable 
to “ Oodaysvar,” only the promisee can sue to recover the amount 
due under it. Such a note is not a promissory note payable to 
bearer, or order, and the bearer, or endorsee cannot recover. 


T. R. Venkatrama Bastri for the appellant. 


T. Ethiraja Mudaltar and S. Krishnama Chariar for res- 
pondent. 


Ohief Justice, 
Subrahmantya Atyar, J. 8. A. No. 2484 of 1903. 
1905, December 19. 
Civil Procedure Code, 8. 61—Suit on lost pro-note—Indemntty, 
necessity for—Suit on pro-note.barred on date of decree. 


Where on the date of decree in a suit on a lost pro-note, any 
action on the pro-note by any party will be barred, and there isno 
allegation that there has been any acknowledgment of liability so 
as to keep alive the pro-note, the Court may pass a decree in favour 
of the plaintiff without requiring any indemnity from him. 

C. Krishnan for appellant. 


S Srinivasa Asyar for respondent. 


Benson, J. ; 
Moore, J. fo M.S. A. No. 48 of 1903. 
1905, December 19. 
Inmitation Act, Art. 178—Perpetuul injunction—Successive dis- 
obedtence—Fresh right to apply. 


If there is a perpetual injunction by a decree of a Civil Court, 
every successive disobedience will give a fresh right to apply to 
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enforce the decree, and Article 178 of the Limitation Ac will 


apply. . 
The Advocate-General, P. R. Saa Iyer and K. Srinivasa 
. Atyangar for appellant. š 
T. Rangaramanujachartar for daak . 





Chief Justice, 
Subrahmanya Atyar, J. fe A, No. 2548 of 1908. 
1905, December 21, i 
Limitation Act, Arts. 111, 182—Sust to enforce: vendor’s lien. 


A suit to enforce vendor’s lien is governed by Article 182, and ~ 
not by Article 111 of the Limitation Act. 

(Natesan Chetti v. Soundararaja Ayyangar, I. L. R., 21 M. 141; 
Avathala v. Dayumma, I. L. R., 24 M. 288; Subrahmania Ayyar v. 
Poovan, 71I. L. R, 27 M. 28, declared to be no longer binding 
authorities. Webb v. Macpherson, I. L. R, 81 C. 57- P. O. 
followed). 


T. R. Ramachandra Iyer and G. 8. Ramachandra Iyer for 
appellant. 


P. S. Sivaswamt Iyer and K. 5. Ramaswami Sastri for 
respondent. 





Sankaran Nair, J. 
kor R. C. No. 82S of 1905. 
1906, January 3. 


‘Cr. P. C., 8. 106—Power of appellate Magistrate. 

An appellate Magistrate dealing with a criminal appeal cannot, 
on appeal, pass àn order under S. 106, Cr. P. C., which the he onigiual 
Magistrate could not have passed. 

C. Madhavan Nair for petitioner. 

The Government Pleader (H. B. Powell) for the Crown. 





The Chief Justice, 
Subrahmaniya Atyar, J. ts. A, No. 4 of 1904. 
1906, January 4. 

Co-promisees—Some can sue makeng the others defendants—Mis- 
joiuder. | ` i 
Where two out of three promisees in a promissory note sued 

to recover the amount due under the note, making the third a 
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defendant, the suit would be maintainable, even if the plaintifis 
had nojasked the third promisee to join as co-plaintiff and he 
had not refused to do so. Pyari Mohun Bose v. Kedarnath, I. L. 
R., 26 O. 409 and Biri Singh v. Nawal Singh, I. L. R, 24 A. 226 
followed. l 

K. Sreenivasa Atyangar for appellant. 


P, 8. Stvaswams Atyar for respondent. 





Sankaran Nair, J. ` : i 
f he. BRB. P. No, 118 of 1905. 
1906, January 5. : 


Promissory note—Matertal alteration, effect of. 


Where the date of a promissory note is altered, the promisee 
is not entitled to recover on the note, it having been materially 
altered. Govindasami v. Kuppusamt, I. L. R., 12 M. 239 followed. 


K. 8. Ramaswamst Nasiri for petitioner. 


T. R. Venkatrama astri for respondent. + 





Benson, J. 
Moore, J. te A. No. 805 of 1908. 
1906, January 5. 
Mortgage of minors property—Mahomedan family— Right of putsne 
mortgagee not made a party to a suit on the prior mortgage. 

(1). In a Mahomedan family, a mortgage made by a member 
of his minor brother’s property is void and not binding 
on the minor, ever thoigh it was for his benefit. 

(2), A puisne mortgagee, who was not made a party toa suit 
on the first mortgage, in which suit a stranger pur- 
chased, cannot sell the properties subject to the prior 
mortgage, but can only redeem the prior mortgage, and 
tack on the amount of the prior mortgage to the amount 
of his own, and sell the properties for the total, unless 
redeemed by the mortgagor. 


T. Subramanya Ayer for appellaus. 


C. Ramachandra Row Sahib and A. S- Balasubramania Iyer 
for respondent. 
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Benson, d- ‘ 
Moore, J. 8. A, No. 3072 of 1908. me 
1906, January 5. 


C. P.C., S. 257A— Applies only'to parties to the sutt. ; 

Where a judgment-debtor was arrested, and a strafiger executed 
a surety bond by which it wasi{provided? that the judgment-deb- 
tor was to be released, that the amount of the decree was to be paid 
within a certain time, and that if it was¢not paid, the amount might | 
be recovered from the surety, [Held that there "was no bar under 
8. 267A, C. P. O., to a suit being maintained against the surety, on 
the judgment debtor failing to pay. 


K. Srinivasa Aiyangar for appellant. - 


T. R. Ramachandra Tyer for respondent, 














